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CONFIDENTIAL

Branch Office of The Judge Advocate General (1)

with the

European Theater of Operations

BOARD OF REVIEW NO. 2

CM ETO 3860

N ILTED SR TR-3
Ve
Private CIEM JOHNSON

(34905390), 3136 Quarter-
master Service Companye.

Nl N N NS NSNS NN I

887. e
488 55 REGRADE[]....QN.?.‘:A.%%_!_!‘TIEP.,A...,....._......_...

BY Auztomry . TUAG. |
BY.CARCE. Wice iamson , L7~ Coy
AGC sraxcem 20 Ay 1954

SOUTHERN BASE SECTION, ©
ZONE, EUROPEAN THEATER OF OPERATIONS,

2 NOV 1944

Trial by GCM, convened at Depot G=50,
Norton Fitzwarren, Scamersetshire,
England, 29 August 194)i« Sentence:
Dishonorable discharge, total for-
feitures and confinement at hard labor
for three years. TFederal Reformatory,
Chillicothe, Ohios.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCEOTEN, HILL and SIEEPER, JudgeAdvocates

ls The record of trial in the case of the soldier named above has
been examined by the Bocard of Review.

2. Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 6élst Article of War.

Specification 13 In that Private Clem Johnson,

3136th Quartermaster Service Company, did,
without proper leave, absent himself from
his station at Camp Blagdon, Devon, England,
from about 1700 hours 13 Augsust 1944 to about
2100 hours 13 August 1944.

Specification 2: In that » » #% did, without proper

leave, absent himself fram his statiorn at Camp

Blagdon, Devor, England, fram about 1700 hours
14 August 1944 to ahout 2045 hours 1L Auzust
1944,

- 3860
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(2)

CHARGE II: Violation of the 93rd Article of Wer,

Specification; In that * » ® 3id, near Ashwater,
Devon, England, on or about 13 August 1944,
with intent to commit a felony, viz, rape,
camit an assault upon Winifred Annie Ruby
by wilfully end feloniously throwing her to
the ground, unfastening her clothes, attempt-
ing to pull them down and attexpting to have
sexual intercourse with her.

He pleaded not guilty to and was found guilty of all charges and specif-
ications. No evidence of previous convictions was introduced. He was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority mey direct, for three years,
The reviewing authority eporoved the sentence, designated the Federal
Reformatory, Chillicothe, Ohio, as the place of confinement, and for-

warded the record of trial for action pursuant to the provisions of
Article of War 50%.

3« Competent evidence establishes the unauthorized absences and
the assault described in the specifications and, as to the last, sup-
ports the inference of intent to commit rape. Accused's statement to the
investigeting officer, introduced by the prosecution, admits that, moti-
vated by a desire for sexual intercourse, he assaulted the prosecutrix
on the occasion in gquestion, but denies that he wept so fer as to put
his hands under her clothes, No evidence was adduced on behalf of ace

cused who, after his rights were explained to him, elected to remain
silente

4. The charge sheet shows that accused is 19 years one month of
ege, and that, with no prior service, he was inducted 13 October 1943.

5e¢ The court was legally constituted end had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial
rights of accused were comnitted during the trial, The Board of Re-
view is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence.

. . . ————

CA N e . g ’ ’.ﬁ J'udge Advocate

(SICE TN HOSPITAL) Tudge Advocate

‘Judge Advocate

3860
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(3)
1st Ind.

War Department, Branch Office of The Judge Advocate General with the
FEuropean Theater of Operations. 2. ﬁOV 1944 T0; Command-
ing General, United Xingdom Base, Conminications Zone, Europe an Theater
of Operations, APO 413, U. S. Armye

l. 1In the case of Private CIEM JOIISON (24905390), 3136 Quarter-
master Service Compeny, attention is invited to the foregning holding
by the Board of Review that the record of trial is legally sufficient
to suppart the findings of zuilty and the sentence, which holding is
‘hereby approved. Under the provisions of Article of War 50}, you now
have authority to order execution of the sentence,

2. %hen copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement. The file number of the record in this office is CM ETO 3860,
For convenience of reference please place that number in brackets &t the
end of the order: (CM ETO 3860).

" /A‘ / -
/",/ ,// /';, A
. i, . A )
¢ E. Ce McNEIL,
Brigadier General, United States Amy,
Assistant Judge Advocate General.

¢« -
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Branch 0ffice of The Judge Advocate General (5)

with the
European Theater of QOperations
APO 871

BOARD OF REVIEW NO. 1

CM ETO 3862 6 0CT 1944

UNITED STATES) BRITTANY BASE SECTION, COMMUNICATIONS
) ZONE, EURCPEAN THEATER OF CPERATIONS.
Ve )

) Trial by GCM, convened at Rennes,
Private ROMIE C, MATTHEWS ) Brittany, France, 13 September 1944,
(35633910), 491st Engineer ) Sentences Dishonorable dischargs,
Base Equipment Companye. ) total forfeitures and confinement at

) hard labor for ten years. Eastern

) Branch, United States Disciplinary

) Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO. 1
SARGENT, SHERMAN and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above
has been exemined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica-
tion; ’

CHARGE: Violation of the 6lst Article of War,

Specifications In that Private Romie C. Matthews,
4918t Engineer Base Equipment Company, did,
without proper leave, absent himself from his
organization at Thatcham, Berkshire, England
from about 10 July 1944 to about 15 August 1944.

He pleaded not guilty to and was found guilty of the Charge and Specif-
ication. Evidence of three previous convictions was introduced: one by
sumary court for being drunk in uniform,in a public place, in violation
of Article of War "97* (96), and two by special courtemartial for absence
without leave for 13 and six days, respectively, in violation of Article
of War 61, He was sentenced to be dishonorably discharged the service,

to forfeit all pay and allowances due or to become due, and to be confined
at hard labor, at such place &as the reviewing authority may direct, for

3862
-l =
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(6)

30 years. The reviewing authority approved the sentence, reduced ths
period of confinement to ten years, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the
plece of confinement, and forwarded the record of trial for action pur-
suant to the provisions of Article of War 50%.

3¢ The findings of guilty of absence without leave are fully sup-
ported by the evidence (R9=13; Pros.Exs«l,2).

 Le The charge sheet shows that accused is 3/ years of age and that
he was inducted 15 March 1943 at Columbus, Ohio, to serve for the duration
of the war plus six months, He had no prior service.

5« The court was legally constituted and had jurisdietion of the
person and offense. No errors injuriocusly affecting the substantial rights
of accused were conmitted during the trial. The Board of Review is of the

opinion that the record of trial is legally sufficient to support the find-
ings of guilty and the sentence,

6. Confinemsnt in the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, is authorized (AW 42; Cir.210. ¥D, 14
Sep 1943, sec.VI, as amended), '

xS 7 > 4 - 7
""r//’(‘j - L // ~ 7 Z" Judge Advocate

}h lcolin (] \/4‘ t vitev  Judge Advocate

- 2 -
3862
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7
1st Ind.

War Department, Branch Office of The Judge Advgzate General with the
European Theater of Operations. T0: Command-
ing Officer, Brittany Base Section, Comxunications Zone, European Theater
of Operations, APO 517, Us Se. Army.

1. In the case of Private ROMIE C. MATTHEWS (35633910), 491st
Engineer Base Equipment Company, attention is invited to the fore-
going holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence,
which holding is hereby approved. Under the provisions of Article of
War 504, you now have authority to order execution of the sentence.

2. Vhen copies of the published order sre forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement., The file number of the record in this office is CM ETO
3862, For convenience of reference please place that number in
brackets at the end of the order (CM ETO 3862).

//%ﬂ/z:

FRANKLIN RITER,
olonel. JeAeGoDey
Acting Assiatant Judge Advocate General,


http:FRANKI.IN
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Branch Office of The Judge Ldvocate Generel (9)
with the “
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1

C}M ETO 3869 16 NOV 1044
UNITED STATES )  SOUTHERN BASE SECTION, CCMWVUNICATIONS

) Z20NE, EUROPEAN THEATER OF OPERATIONS

Ve
Trial by GCM, convened at Fremington,

Technlician Fourth Grade JAMES D, g Devonshire, England, 21 August 1944.
MARCUM (18020864), Hsadquarters Sentences Dishonorable discharge,
Detachment, Depot 0-617 ) total forfeitures and confirement

) at hard labor for three years,

)} Eastern Branch, United States Dis-

) oiplinary Barracks, Greenbaven,

) New York.

HOIDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

le The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2+ Accused was tried upon the following Charge and Specification:

CHARGEs Violation of the 96th Article of War,.

Specifications In that Technlclan Fourth Grade
Janes Do Narcum, Headquarters Detacbment
Depot 0-617, did, et Moreton Woods, Bideford,
Devon, Englend, cn or about 10 June 1944,
wrongfully, uniswfully and felcniously
take indecent liberties with Sylvia May
Sanders, e female under nine years of age,
by fondling her and placing his hands upon
ker leg and private parte,

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion, No evidence of previous convictions was introduced, He was sen-
tenced to be dishonorably discharged the service, to forfeit all psy and
allowances due and to become due, and to be confined at bard labor, at
such place as the reviewing authority may direct, for three years. The
reviewing authority, the Commanding General, United Kingdom Base, Come
mmications Zone, European Theater of Operetions (successor in command),

~1- 2668
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approved the sentence, designated the Eastern Branch, Unlted States Dis-
ciplinary Barrecks, Greenhaven, New York, as the place of confinement,
ani forwarded the record of trial for action pursuant to Article of War
50%.

3. The evidence for the prosecution established that at the time
and place alleged accused, while walking in the woods, met Sylvia May
Sanders, age eight (R12) and other children, who were picking flowers
(R8)s After joining the children in a game of hide-and-seek, he picked
up Sylvia and carried ber further into the woods, where he laid ber dowm,
tore her knickers and inserted one of his fingers into her private parts
(R9,14-15). He also undid his clothes, exposed himself (R9,15), put his
hand over her mouth and got on top of her (R14-15), She screemed (R14).
Accused aroee end departed. The child then went home and complained
to her mother (R11,13), Mrs, Mildred Sanders, 23 Coldherbour, Bideford,
who promptly reported the occurrence to the police (R13,16). :

4s For the defense, Corporals William S, Norquay and Frederick
W. Rouch, both of Depot 0-617, stationed at Bideford, testified concern-
ing the good morel character of accused (R17-18), After his rights were
explained to him, accused elected to be sworn and to testify in his
own behalf (R19). He met the children, including Sylvia, while walkirg
through the woods and talked with them, While he was playing hide-and-
seek with them, Sylvia fell down and he picked her up, His hand then
touched her privete parts, but it was not intentional (R19-20), Cross-
examined at some length, accused described her "screaming and screamirg"
that he had hurt her. He thought

"it was a pin in her clothes and laid her
down behind a bush, fifteen or twenty
yards from the base and she was screaming
hard and I tried to pst her to keep her
from crying" (R21).

Ho liked children and had a wife and child at home, but Sylvia's screaming
scared him, which explained why he ran off and left her (R22,23,29,31),

.~ 5, The prosecutiont!s evidence in rebuttal was as follows: Doctor
George F. Henderson, Ridgeway, Orchard Hill, Bideford, examined Sylvia
the same day, He found no bruises cx her body, but her vagina "was rather
more open than normally' and contairned Ya little brownish discharge", a
condition "compatible with having a finger inside" (R26),

6, The objection by the lefense to testimony as to what Sylvia
stated to one of the other children immediately after the assault was
improperly sustained by the court (R11), Such statements were, under
the circumstences, spontan=zous utterances of the victim made while under
the emotional influence of her experience and properly admissible (CM ETO
3375, Tarpley; CM ETC 3644, Nelson)., No prejudice resulted to the
accused, since this error was favorable to his defense,

-2 YRS S .
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CONFIDENTIAL (11)

7. Both Sylvia, age elght, and Muriel Rose Cawsey, age nine, were
_ subjected to a voir dire examination by the trial judge advocate to deter-
" mine thelr competency as witnesses prior to their being sworn. Their voir
dire examination and subsequent testimony demonstrated their intelli-
gence and understanding despite their youth and compels the conclusion:
that each of them possessed "a sufficient knowledge of the nature and
consequences of an oath® (Wheeler v, United States, 159 U.S, 523, 524,
525, 40 LeEd.244,247) to qualify them as witnesses, The Board of Review
is of the opinion that the competency of each of the children as a witness
was fully established (CM ETO 2195, Shorter; CM ETO 3375, Tarpley; CM ETO
3644, Nelson).

8, The evidence is legally sufficient to sustain the findings of
the court that the acoused did, at the time and place and in the manner
alleged, teke Iindecent liberties with Sylvia May Sanders, a female under
nine years of age, an offense under the 96th Article of War (CM ETO 571,
Jeach; CM ETO 2195, Shorter), The court was fully warranted upon all the
evidence in disbelieving the explanation offered by the accused.

9, The charge sheet shows that accused is 28 years two months of
age and enligted 31 August 1940 to serve for three years, His period of
service is governed by the Service Extension Act of 1941, He had no
prior service,

10, The court was legally constituted and bad jurisdiction of the
person and offense, HNo errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence,

11, The period of confinement adjudged in the sentence is within the
authorized maximum (CM ETO 571, Leach; CM ETO 2195, Shorter). Confinement
in the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, is authorized (AW 42; Cir,210,WD,l, Sep 1943,sec,VI,as amended).

Judge Advocate

(SICK IN HOSPITAL) Judge Advocate

! footn >_( L Lf(f’ = "JII' Judge Advocate




CONFIDENTIAL
(12) 1st Ind.

War Depertment, Branch Office of The .Tudge .Ldvoc&to General, with the
European Theater of Operations. 201944 TO: Commanding
General, United Kingdom Base, comunica ne, European Theater of
Operations, APO 413, U, S. Army.

1, In the case of Technician Fourth Grade JAMES D, MARCUM
(18020864), Headquarters Detachment, Depot 0-617, attention is invited
to the foregoing holding by the Board of Review that the record of
trial is legally sufficient to support the findings of guilty and the
sentence, which holding is hereby approved., Under the provisions
of Article of War 50%, you now have authority to order execution.of
the sentence.

2, When coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The flle number of the record in this office is CM ETO,
3869, For convenience of reference please place that mmber in brackets
at the end of the order: (CM ETO 3869). '

///////-/'

/"’ B. G. MeNEIL, g
Brigadier Ganeral, United States Army,
Assistant Judge Advocate General,
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Branch ¢ffice of The Juige Advoecate Gereral

BOARD O+ RWVIEY NC. 2

with the :
ruropean Theater of QOperntions
Ao 887
R NOV 1944

cM ®pro 3870

UNITEZD STATES
Ve

Private CHARIES R. SMTTH
(38482952), 4177th Quar-

termaster Service Compesy.

SOOI BASE 3851TON, COMMINICATIONS
Z0KE, LURCPZAN TI™ATER OF CPLRATICITS.

Trial by GCM, coavened ai Tauton,
Scmersetshire, Englend, 18 July 1G4i.
Seatence; Dishonorable discharge,
total forfeitures and confinement at

(13)

N N NN N N W s

hard lebor for five yeers. Federal
Reformatory, Chillicothe, Chio,

HOLDING by BCARD {7 REVITY MNCe 2
VAN BENSCHOTREN, HILL and SIFEPER, Judze Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2+ Accused was tried upon the following Charge and Specifica-

tion;

CHARGT: Violation of 'the §3rd Article of Var.

Specification; In that Private Charles R. Saith,
4177th Quartermaster Service Company, did, at
Burnshill Camp, Nortoa Fitzwarren, Tauton

Somerset England, on or

about 17 June 1644,

with intent to do him bodily harm, camuit an
assault upon lst Lt. Vinceat F. Corrado, by
strikinz him on the head with a dangerous in-
strument, to wit, oze helf brick.

He §leaded not guilty to and was found guilty of the Specification and
the Charge. Evidence was introduced of one previous conviction by sum-
mary court for absence without leave and breach of restrictiomns, in vio-

lation of Articles of War 61 and 96,

. He was sentenced to be dishonorably

discharged the service, to forfeit all pay and allowances due or to be-

-1_
pOMEINENTIAL
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A

come due, and to be corfined at hard labor, at such place as jhe re-
viewing authority mey direct, for five years. The reviewing author-
ity spproved the sentence, desisnated the Federal Reformatory, Chilli-
cothe, Ohio, as the place of confinement and forwarded the record of
trial for action pursuant to the provisions of Article of War 50}.

, 3+ The record of trial shows conclusively the commission by ac-
cused of the offense charged. The officer sustained a fracture of the
skull, was operated on and was imn the hospital about three weeks,
There were no extenuating circumstances shown. The accused remained
silent and produced no evidence,

4+ The charge sheet shows that accused was inducted at Lafayette,
Ipuisiqna, 10 Merch 1943. He had no prior service.

S5« The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the subgtantial
rights of accused were committed during the trial, The Board of Re-
view is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence,

USUE
{ﬁ‘ S e ~ S Judge Advocate
_(SICK IN HOSPITAL) Judge Advocate
e
~] - Judge Advocate
v
- 2 -
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1lst Ind. (15)

War Department, Branch Office of The Judge Advocate General with the
Furopean Theater of QOperations, N% ]944 T0: Comrnand-
ing General, United Kingdom Base, Communlcations Zone, European Theater
of Operations, APO 413, U. S. Army,

l. 1In the case of Private CHARLES R, SMITH (38483952), 4177th
Qartermaster Service Company, attention is invited to the foregoing
holding by the Board of Review thet the record of trial is legally
suffinient to support the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article of Var
50}, you now have authority to order execution of the sentences

2., Taen coples of the published order are forwarded to this of-
fice, they should be aeccomnanied by the foregoing holding and this in-
dorsement, The file number of the record in this office is CM ETO 3870.
For convenience of reference please place that number in brackets at the
end of the-ewder: (CM ETO 3870).

’/.,/

P

/ E. C. McMNEIL,
Brigadier General, United States Amy,
Assistant Judge Advocate General.

I
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Branch 0-Tice of The Judgeddvocate Ceneral (17)
with the
Buropzan Theater of Operations
Apo 887

BOARD OT RRVIZY NOe 2
cM ETO 33876 1 89V 1944

TMITZED STATES SOUTHERN BASE SECTICN, COIMUNICATIONS

ZONE, SURCOPEAN THEATER OF CEERATICIS.
Ve
Trial by 3C!l, convened at General
Depot G-50, Taunton, Same rsetshire,
Englaud, 18 July 1944, Sentences
Dishonorable discharge, total for-
feitures and confinement at hard
labor for three years. Uaited
States Penitentiary, Lewisburg,
Pennsylvania.

Technician Fifth Grade JOHN
C. IDMSTARDT, Jre (38078544,
3C12th Quartermaster Bakery
Company Nobile (Special).

HOLDING by BOARD CF REVIEW NO. 2 ,
VAN 2EMSCHOTEN, HILL and SIEFPER, Judge Advocates

1. The record of trial in the case of the soldier nsmed above
has been examined by the Board of Review.

2+ Accused wes tried upon the following Charge end Specification:
- CHARGEy Violation of the 93rd Article of Var,.

Specifications In that Techniecian Fifth Grede John
C. Linnstaedt, Jr., 3012th Quartermaster Bakery
Compeny, Mobile (Spe ciasl), dié, at Combe St.
Nicholas, Somerset, England, op or about 17 May
194, with imert to commnit a felony, viz, rane,
comnit an assault upon Miss Evelyn May Grathem,
by willfully and felopniously striking the said
Miss Evelyn May CGrathem, on the mouth, eye, and
face with his fists, throwing her to the grouna
and attermpting to have sexual intercourse with
her.

He pleaded not gullty to aad was found e,uilty of the Charge and 3pecifica~
tion. No evidence of previous convictions was introduced. Hc was sen-

CONFTDENTIAL 3876
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(18)

tenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due and to be confined at hard labor,
at such place as the reviewing asuthority may direct, for a period of
three years, The reviewing authority approved the sentence, desig-
nated the United States Penitentiary, Lewisburg, Pennsylvanla, as the
Place of confinement, and forwarded the record of trial for action pur-
suant to the provisions of Article of War 50%,

3. The offense charged was established by the uncontradicted
testimony of the prosecutrix, corroborated by that of her mother and
a British police officer as to various significent ettendant circum-
stances, Prosecutrix' account of accused's words and actions during
the assault amply supports the inference of requisite iatent, Ac-
cused, having elected to testify, denled none of the prosecutrix' evi-
dence as to his words and actions, but insisted that he had imbibed so
heavily on the oeccasion in question, that he had no recollection what
- occurred. ~

Le The charge sheet shows that accused is 31 yeers three months
of age and that, with no prior service, he was inducted at Houston,
Texas, 2 April 1942,

5e¢ The court was legally constituted end had jurisdiction of the
person and offensee No errors injuriously effecting the substantial
rights of the accused were comitted during the trials The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence.

. - Judge Advocate

__(SICK IN HOSPITAL) Judge Advocate

)
/:Z414.31hA&k4/.;)LgiA,/%zrb Judge Advocate

/ ‘ "
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1st Ind. (19)

War Depariment, Branch Office of The Judge Advocate General with

the Enropean Theater of Operations. | 1 NOV 1944 : TO: Command-
ing General, United Kingdom Base, Communlcatxons Zone. European Theater
of Operations, APO 413, U. S. Army.

l. In the case of Technician Fifth Grade JOHN C. LINNSTAEDT, Jr.
(38078544 ), 3012th Quartermaster Bakery Company Mobile (Special), at-
tention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support the findings
of guilty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 504, you now have authority to order
execution of the sentence,

2+ When coples of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsements The file number of the record im this office is CM ETO 3876.
For convenience of reference please plaece that number in brackets at the
end of the ondergrm=(CM ETO 3875).
sy
y /
/ /t //f [(( !/ .

// E. C. McNEIL,
Brigadier General, United States Anmy,
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General .(21)
with the
Burcpean Theater of Operations
AP0 887
BOARD OF REVIEW NO. 2 .
. 1 NOY 1944
CM ETO 3880
UNITED STATES ) 7V CHRPS
)
Vo ) Triel by GCM, convened at Headquarters
) ¥V Ccorps, xeer Malecheid, Belgium, 21
Private ROBERT L. CLARK ) September 1944. Sentence; Dishonor-
(35403893), Company "BT, ) able discharge, total forfeitures amd
56th Signal Battalion, ) confinement at hardlabor for five years.
) Eastern Branch, United Statea Disciplin-
)} .ary Barracks, Greenhaven, New York,

HOLDING by BOARD CF REVIEW NO. 2
VAN BENSCHOTEN, HILIL, and SIFEPER, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by thg Board of Review.

2« Accused wag tried upon the following charges and specifica-
tiowm ;

CHARGCE I: Violation of the 61st Article of War,

Specifications In that Private Robert L. Clerk,
Company *B", 56th Signal Battaiion, did, in
the vicinity of St, Laurent De Cuves, France,
on or about 2000 hours, 15 August 194k, absent
himself without proper leave until he was ape-
prehended at Brecey, France, on or, ebout 0830
hours, 16 august 194).

CHARGE II: Violation of the 96th Article of War.

Specification 1; In that » » * was at Brecey, France,
on or about 08230 hours, 16 Auzgust 194), drunk in
uniform in a public place, to wit, near the town
square, Brecey, France.

-l
3880
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Specification 23 In that » & = did, in the vicinity
of 3t. laurent De Cuves, France, on or about 16
Auzust 194);, while performing duty in a combat
situetion, behave in an insubordinate maoner
toward Ceptain lLester 0O, Fulcher, his superior
officer, who was then in the execution of his
office, by saying to the said Captain Lester Q.
Fulcher, "uo fuck yourself; you won't get me on
this; I am going to the infantry®, or words to
that effect,

Specification 33 In that » = » 3id, in the vicinity
of St. Laurent De Cuves, France, on or about 16
August 194}, while performing duty in a combat
situation, use the following threatening language
toward Captain lester O+ Fulcher, his superior of-
ficer, who was then in the execution of his offices
*You had better not let me get you alone or I will
beat the shit out of you; I wiil kill you if I
have to go to Iouisiana to do it*, or words to that
effect,

He pleaded not guilty to and was found guilty of all charges and specif-
icationss Evidence was introduced of five previous convigtions, three
by summary court, for drunkenness and disorder, and wrongfully appear-
ing in fatigues without helmet liner, in violation of Article of War 95,
and sbsence without leave for 1} hours, in violation of Artiecle of Var
61; two by spe cial courtemartial, each for abaence without leave for
one day, in violation of Article cf War 6l. He was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard lsbor, at such place as the
reviewing authority may direct, for five years, The reviewing authority
approved the sentence, designated the Eastern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New York, as the place of confinement,
and forwerded the record of trial for action pursuant to the provisions
of Article of War 50%.

3« Competent uncontredicted evidence establishes the commission
by accused of the offenses charged at the times and places and in the
manner specifieds The defense introduced no evidence on behalf of the
accused, who, after his rights were properly explained to him, elected
to remain silent.

4. The charge sheet shows that eccused is 32 years three months
of age and that, with no prior service, he was inducted at Columbus,
cthio, 13 May 1942, to serve for the duration of the war plus six months,

.2 -
CONFINFNTIAN
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5+ The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is legal-
ly sufficient to support the findings of guilty end the sentence.

- S - Judge Advocate
(SICK IN HOSPITAL) Judge Advocate
Mumhﬂse Advocate
. ,,/
- 3 -

CONFIDENTIAL
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(24)
1st Indo

War Department, Branch Office of The Judge Advocate General with the
Eurovean Theater of QOperationse 1 NOY 1944 T0: Command-
ing General, V Corps, APO 305, Ue S, Armye.

l. In the case of Private ROBERT L. CLARK (35403893), Company
v, 56th Signal Battalion, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficlient to support the findings of guilty and the sentence, which
holding 1s hereby epprovede Wnder the provisions of Article of War
50%, you now have authority to order execution of the sentence.

2+ Vhen copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement. The file number of the record im this office is CM ETO 3880,

For convenience of reference please place that number in brackets at the
end of the ordery (CM ETO 3880),

\
el

a7l £ e
/ /8,70 McNEIL,

Brigadier General, United States Army,
Assistant JudgeAdvocate General,
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Branch Office of The Judge Advocate General (25)
with the
European Theater of Operations
Apo 887

BOARD OF REVIEW NO. 2

4 KOV
CM ETO 3884 1944

UNITED STATES XX CORPS

Yo Trial by GCM, convened in the -
vicinity of Verdun, France, 18
September 1944. Sentences Dis-
honorable discharge, total for-
feitures, and confinement at hard
labor for five years. Federal Re-
formatory, Chillicothe, Chioe

Private HARRY H. CRAIG
(33539666), Headquarters
Battery, 943rd Field Ar-
tillery Battalion.

Wl N o NP Nt oV Nt N

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

le The record of trial im the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifica-
i tiong

CHARGE: Violation of the 93rd Article of War.

Specification; In that Private Harry H. Craig,
Headquarters Battery, 943rd Field Artillery
Battalion, did at or near Gorze, France, oan
or ahout 13 September 194k, with intent to
comnit a felony vizs rape, commit an assault
upon Mademoiselle Ann Schaeffer by willfully
and feloniously striking said Mademoiselle
on the head with a blunt instrument.

He pleaded not guilty to and was found guilty of the Specification and
the Charges No evidence of previous convictions was imtroduced, He was
sentenced to be dishoncrably discharged the aervice, to forfeit all pay
and allowances due or to became due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for ten years, The
reviewing authority approved the sentence but reduced the period of con-

ARADENTIAL , 3884
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finement to five years, designated the PFederal Reformatory, Chillicothe,
ohio, as the place of confinement, and forwarded the record of trial for
action pursuant to the provisions of Article of War 50%.

3. The evidence subgtantially supports the findings of guilty by
the court. The accused testified that he had been drinking and admitted
being with the prosecutrix at the time ard place charged but denied the
asseult. The prosecutrix testified accused followed her into the garden
and held the bag while she picked beans, When she finished the picking,
he grabbed her by the head, dragged her into a small cabin, and threw her
down on her backe He tried to pull her pants down while she struggled and
screamed, and he hit her on the head both with a stick and with his fist,.
He tried to open his pants when on top of her but she bit him, got free
and ran to the nearby village. Her screams were heard and she was seen
running by a witness, A doctor who examined her found several bruises and
scratches on her head and bodye

4. The charge sheet shows that accused is 21 years and one month
of age. He was inducted, without prior service, into the Army of the
tnited States, 28 February 1943, at Charlottesville, Virginia.

5. ‘he court was legally constituted and had jurisdiction of the
DPerson and offenses No errors injuriously affecting the substantiel
rights of accused were comitted during the trial., The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence.

“‘:‘7 TSRy v T "~ Judge Advocate

(SICK I HOSPITAL) Judge Advocate

ﬂ&wza/w e £ o o4 tg ~~ _ Judge Advocate
¢ ’
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(27)
1st Ind.

War Department, Branch Office of The Judge Advocate General with the
Furopean Theater of Operations. 4 NOY 1944 ' T0; Command-
ing General, XX Corps, APO 340, U. S. Army, :

1. In the case of Private HARRY He CRAIG (33539666), Headquarters
Battery, 943rd Field Artillery Battalion, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence,
which holding is hereby approved. Under the provisions of Article of
War 50}, you now have authority to order execution of the sentence.

2. When copies of the published order are forwarded to this of-
fice, they should be accompenied by the foregoing holding end this
indorsement., The file number of the record in this office is CM ETO
3884, For convenience of reference, please place that number in brackets
at the end of the order: (CM ETO 3884).

p") /" I; 2 ’ ! .
7 K4 g + g
s

‘ Es Coe MeNEIL, 7
Brigadier General, United States Army,
Assistant Judge Advocate General,

-l -
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Branch Office of The Judge Advocate General (29)
with the
* Buropean Theater of Operations
APO 887

BOARD. OF REVIEW NO, 1

CH ETO 3885 | | 93 NOY 1034
UNITED STATES ) 3D ARMORED DIVISION

- Ve g - Trial by GCM, convened at APO 253, U.S.

Army, 9 August 194/. Sentence: Dishonor«

Private FRANCIS W. O!'BRIEN ) able discharge, total forfeitures and
(31161411), Medical confirement at hard labor for 25 years.
Detachment, 36th Armored United States Penitentiary, lewisburg,
Infantry Regiment Pennsylvanis,

HOIDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVENS, Judge Advocates

* le. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2, Accused was tried upon the following Charge and Specifications
CHARGEs Violatlon of the 75th Article of War,

Specification: In that Private Francis W, O!Brien, Medical
Detachment,. 36th Armored Infantry Regiment, Army Post
Qffice 253, did in the vicinity of Aire, France, on or
about & thru 10th July 1944, misbehave himself before
the enemy, by taking an overdosage of seconal thereby
rendering himgelf unfit for combat duty,

He pleed not: guilty and, three-fourths of the members of the court present
at the time: the vote was taken concurring, was found guilty of the Charge
and Specification.. Evidence was introduced of one previocus conviction by
special. court-martial for absence without leave for nine days in vioclationm
of. Artlicle: of War 61, Three-fourths of the members of the court present at
the time: the: vote: was taken concurring, he was sentenced to be dishonorably
discharged: the: service, to forfeit all pay and allowances due or to becoms
due,. and. to be: confined at herd labor, at such place as the reviewing authorit;
may: direct, for 25 years, The reviewing authority approved the sentence,
designated: the: Unlted Stetes Penitentiary, Lewisburg, Pennsylvanie, as the
place: of confinement, and forwarded the record of trial for action pursuant
to Article: of Waxr 50

ke o655
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3e Uncontroverted evidence of a competent, substantial and reliable
nature, consisting in large part of the testimony of medical officers,
esteblished the following:

Accused, a reserve medical ald man charged with the duty of
assisting in the treatment of combat casualties (R9,10), and his organiza-
tion, the medical detachment of the 36th Armored Infantry Regiment (RS,9),
were before the enemy (R9,11,13) in the vicinity of Aire, France, during
the period 8 through 10 July 1944 (R11-12), Accused was familiar with
the various drugs used for medical aid by members of his detachment and
the purposes of such drugs (R8). He was likewise familiar with the
amount that would constitute an overdosage of seconal (R15), defined
by a medical witness as "a barbiturate (barbituric) drug which is used
for producing sleep"(R14). Although the normal dosage of seconal is
one capsule, containing one and one~half grains (R15), as many as four
greins are administered in exhsustion cases in order to insure sleep
for the patient (R15,18), From six to eight grains, depending upon the
capacity of the particular individual, constitute an overdosage (R18).

‘ On the evening of 7 July accused's detachment was alerted (R9)
end shortly thereafter, about 1800 hours, moved into a combat area, ar-
riving about 0200 hours on 8 July (R13,15), About 1900/dcdiddd was
discovered with & seconal capsule on his tongue which he was about to
consume and shortly thereafter he removed another capsule from his
pocket (R13; Pros.Ex.B). The next morning he admitted to his command-
ing officer, the battalion surgeon, that he consumed seven or eight
tablets of seconal (R10-11,12), By consuming this overdosage he ren-
dered himself completely incapable of performing his combat duty of
assisting in the treatment of casualties (R10-11,12; Pros.Ex.A,B), as
well as incapable of controlling or teking care of himself and necessita-
ting the use of other medical personnel to attend and protect him (R11).
During the period 8-10 July accused!s reactions indicated that he con-
tinued to consume seconal (R12) and he continued unfit for duty (R11-12).
Heavy combat occurred during this period (R1l), end many resultant
casualties required treatment (R16),

According to the testimony of the division neuropsychlatrist, who
exsmined him on 14 July 1944, accused was not suffering any nervous mental
disorder, was fully cognizant of the difference between right and wrong
and the nature and consequences of his acts and in witness's opinion was -
in such status for & week preceding the examination (R19).

5. The accused elected to remsin silent and the defense submitted
no evidence (R20).

{76. The evidence supports the conclusion that accused deliberately and
purposefully consumed an overdosage of a drug which he knew would produce
a disabling effect upon him, at a time when he and his organization were
before the enemy and about to encounter extremely trying circumstances.

ISR LT | 3685
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The reasonable and logical inference, which the court was justified in
drawing from these circumstances was that accused induced his disable-
ment "for the express purpose of evading" his assigned service and duty
at a time the dangers and perils were great (Winthrop's Military Law
and Precedents - Reprint - p.623). . He was clearly proven guilty of such
misbehaviar, in the form of misconduct, as constitutes a violation of
Article of war 75 (CM ETO 3081, W.I.Smith; CM ETO 3937, Bigrow; and
authorities therein cited).

7. 1In his review of the case the Staff Judge Advocate recormended
that "pursuant to suthority contained in paragraph 90, Mamual for Courts-
Martial, and paragreph 5d, Army Regulations 600-373 (375) 17 May 1943 and
the provisions of Section 5, War Department Circular 291, 10 November
1943, the United States Penitentiary, Lewisburg, Pennsylvania, be designa-
ted as the place of confinement", Premised on such recoamendation, as
stated (par.2,supra), the reviewing authority in his action designated the
recommended place of confinement., The designation was improper (AW 42);
CM NATO 811 (1943); Bull. JAG,VOI II, No.1ll,Nov,1943,5e¢+399 (5),p.425).
Penitentiary confinement is not authorized specifically by the Articles
of War for ths offense of which accused was convicted and it is not an
offense of a civil nature and so punishable by penitentiary confinement
by any statute of the United States of general application within the
continental United States nor by the law of the District of Columbia
(Cf: CM ETO 902, Barreto and Colitto, respecting use and possession of
marijuana), as it rust be to warrant penitentiary confinement (Ibid.).
The authorities clited by the sStaff Judge Advocate have no application
unless the offense is punishable by penitentiary confinement either
under Article of War 42 itself or under one or more of the laws set forth
therein, Accordingly, the proper place of confinement of this accused
1s the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York (Cir, 210, WD, 1/, Sep.1943,sec.VI, as amended),

8. The charge sheet shows that accused is 27 years of age and was
inducted at Boston,’Massachussits, 18 August 1942, to serve for the dura-
tion of the war plus six months. He had no prior service,

9. The penalty for misbehavior before the enemy is death or such
other punishment as the court-martial may direct (AW 75).

10. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuricusly affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of tke opinion that the record of trial is legally sufficient to
support the findings of guilty and so much of the sentence as involves
dishonorable discharge, forfeiture of all pay and allowances due or to
become .due and confinement at hard labor for 25 years in a place other
than a penitentiary, Federal correctional institution or reformatory,

-
N

/ L% Judge Advocate

e E8S

L Judge Advocate
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(32)
lst Ind,

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations, 2 3 NO 0Y P44 TO: Command-
ing General, 3d Armored Division, APO 253, U,S.Army.

1, In the case of Private FRANCIS W. O'BRIEN (31161411), Medical
Detachment, 36th Armored Infantry Regiment, attention is invited to
the foregoinv holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and so much of
the sentence as involves dishonorable discharge, forfeiturs of all pay
and allowances due or to become due and confinement at hard labor for
25 years in a place other than a penitentiary, Federal correctionzl
instituticn or reformatory., Such holding is hereby approved, Under
the provisions of Article of War 503, you now have authority to order
execution of the sentence,

2 As penitentiary confinement is not authorized punlshment
fer the offense of which accused has been convicted, the designation
in your action of the United States Penitentiary, Lewisburg, Pennsyl-
vania, is improper, and should be changed to the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, This may be done in
the published general court-martial order,

3. TWhen coples of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is CM ETO
3885, TFor convenience of reference please place that number in brackets
at the end of the order: (CM ETO 3885),.

;o E, C, MeNEIL,

Brigadier Goneral, United States Army,
Assistant Judge Advocate General,



Branch Office of The Judse Advocate Goeneral (33)
with the
European Theater of Qperations
Apo 887

BOARD OF REVIEW NO. 2 . ‘
6 «OV i34
CM ETO 3888

UNITED STATES FIRST UNITED STATES ARMY

)
)
Ve ) Trial by GCM, convened at Fougerolles
) du Plessis, France, 28 Ausust 1944.
Private First Class TERRENCE ) Sentence: Dishonorable discharge,
Se BURKET (33257459), Battery) total forfeitures and confinement at
wpn, 266th Field Artillery )} hard labor for ten years. Eastern
Battalion,. ) Branch, United States Disciplinary
) Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIEW NCe. 2
VAN BEISCHOTEN, HILL and SLEFPER, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2+ Accused was tried upon the following charges and specifica-
tions;

CHARGE I: Violation of the 63rd Article of Var,

Specification: In that Private First Class Terrence
S. Burket, Battery A, Two IHundred Sixty Sixth
Field Artillery Battalion, did, at Southampton,
England, on or about 5 July 1944, behave himself
with disrespect toward First Lieutenant Archibald
B. Powell, his sunerior officer, by saying to him,
"I'm getting tired of this rank pulling, as far as
I'm concerned, one man is as &ood as another.
There's one thing sure, I'm certain that youtre
not coming baclk from combat", or words to that ef-
fects

CHARGE II: Violation of the 64th Article of Var,

Specification: In that % * * having received a lawful
camand from Second Lieutenant John P. Michelirni,

-1- 3688
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his superior officer, to get out of his truck,
did, at Southampton, England, on or about 5
July 1944, willfully disobey the same,

He pleaded not guilty to and was found guilty of the charges and specif-
ications. No evidence of previous convictions was introduced. He was
sentenced to be reduced to the grade of private, to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor, at such place as the reviewing
authority may direet, for 25 years. The reviewing authcrity approved
the sentence but reduced the period of confinement to 10 years, desig-
nated the Eastern Branch, United States Lisciplinary Barracks, ureen-
haven, New York, as the place of confinement, and forwarded the record
of trial for action pursuant to the provisions of Article of Var 50%.

3. ''he uncontradicted evidence clearly establishes commission by
accused of the offenses charged. The defense offered no evidence. Ac-
cused elected to remain silent. :

Jo The charge sheet shows that accused is 22 years of age and
that, with no prior service, he was inducted 6 November 1942, in the
Army of the United States for the duration of the war plus six monthse.

5e¢ the court was legally constituted and had jurisdietion of the
person and offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the triale. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the finding of guilty and the sentence.

Judge Advocate

(SICK IN HOSPITAL) Judge Advocate

. »

.- J. 2 Judge Advocate
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(35)
1st Ind.

War Department, Branch Office of The Judge Advocate General with the
Buroorean Theater of Operations. < NOY 1944 T0: Comnand-
ing General, First United States Army, APC 230, Us. S. Army.

1. In the case of Private First Class TERRENCE S. BJYRKET
(33257459), Battery "A", 266th Field Artillery Battalion, attention
is invited to the foregoirg holding by the Board of Review that the
record of trial is legally sufficient to support the findings of guilty
and the sentence, which holdlng is hereby approved. Under the pro-
visions of Article of War 505, you now have authorlty toc order execution
of the sentence.

2. Vhen copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement. The file number of the record in this office is Cl ETO 3888,
For convenience of reference, please place that number in brackets at the
end of the order: (CY ETO 3888).

Ee Ce LCNEIL,
Brigadier General, United States Army,

Asgistant Judee Advocate General,
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(37)
Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
Ar0Q 837
BOARD OF RIEVIEY NO. 1 )
Ol 0 2897 . 16 NOY 1944
UNITED STATZES ) SOUTHERN BASE SECTICN, COMZANICATIONS
% Z0FZ, DUROPEAN TIEATYR OF OPERATICHS
Ve
) Trial by GCii, convened at Keadquarters,
Private LIN:COD DIXON (34562649), ) Area "D", Dorchester, Dorsetshire,
4091st Quartermaster Jervice ) England, 17, 18 August 1944. Sentences
Comnpany )  Dishonorable discharge, total forfeie
) tures and confinement at hard labor for
) 15 years. United States Penitentiary,
) Lewisburg, Pennsylvania.

HOLDIKG by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1, The record of trial in the case of the soldier above named ~as been
examined by the Board of Review,

2. &ccused was tried upon the following Charge and Specification:
CHARGE: Violation of the 93rd Article of ilar,

Specificationt In that Private Linwood Dixon, 4091st Quarter-
master Service Company, did, at lMartinstown, Dorchester,
Ingland, on or about 9 April 1944, with intent to come
it a felony, viz, rape, commit an assault upon Gwendow=
line Doreen ititchell, a female person, by wilfulily and
feloniously endeavoring to have carnel laowledge of
the said Gwendoline Doreen iitchell by force and against
her will,

He pleaded not guilty to and was found guilty of the Cherge and Specification.
Zvidence was introduced of one vrevious conviction by swunary court for break-
ing restriction by going off post in violation of the 96th Article of Var.

He was centenced to be dishonorgbly discharged the service, to forfeit all pay
and allowances due and to become due, end to'be confined at hard labor, at
such plzsce as the revicwing authority may direct, for 15 yearss The review-
ing authority, the Commanding Genersl, United Kingdom Base, Commmnicztions
Zone, Turopean Theater of Operations (succeccor in commandS, approved the
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sentence, designated the United States Penitentiary, Lewisburg, Tennsylvania,
as the place of confinement, and forwarded the record of trial for action
pursuant to Article of Var 50%,

3. Evidence presented by the prosecution establiched *that at 11 p.m,
on the evening of 9 April 1944 ifrs. Gwendoline litchell, Park House, Mar-
tinstowm, Dorchester, Dorset, Englend, and her friend Irs. Gwendoline
Yarren, 3 liayfield Bungalows, Martinstown, were at lartinstowm corner,
where they stopped to tolk while on the way to their respective hones, af-
ter attending a moving picture show in Dorchester. A six-wheeled American
truck passed them, stopped, backed-up and crowded the women against an
embankment, There were two colored American soldiers in the vehicle, one
of whom asked the women if they wanted "a 1ift". The reply was 'no, thank
you, we only live in the bungalow just down over the hill.," The two sol-
diers got out of the lorry and aporoached the women (R7,17)e Iirs. ‘iarren
eluded them by passing beside the vehicle and rolling down the embankment
(R17)., ifrs. Mitchell tried to run away, but the soldiers seized her and
forecibly placed her in the truck. One of the soldiers was tall; the other
short, The latter drove the truck (R8) and she distinctly heard the tall
one say he could not drive at all (R12), After travelling sbout two miles
Yor it might have been more" (R14), the truck was stopped by three haystzcks,
where she was removed from the truck and the "short" soldier pushed her down
into the hay.. Both men alternately attempted intercourse with her. Ilrs.
litchell described in detail thelr respective attacks upon her (R8,9), her
resistance (R14) and their inability to penetrate her sexusl organ because
"there is something wrong with me inside™ (R13). The soldiers placed
their vietim in the truck, entered it themuelves and drove to the ‘leymouth
Bridge, where they pushed the woman out, handed her a cigar for .her husbhand
and asked her if she wanted a shilling zR9). She identified accused as
one of these soldiers (R10,13).

Liecanwhile, lirs. Warren picked herself up from the embankment and
went to a nearby house for help, She saw the truck pass down the road and
then went to her ovm home sbout a half a mile away, returning with her
father to see if lirs, Mitchell "was still there." She went "to the camp"
and was just turning in the gate when she saw the truck which had contained
the two negroes. She called it to the attention of Staff Sergeant Lex
Hopkins and Private Walter LcCarson, both of the Anti-Tank Company, lst
U.Se Infantry Division, who at once followed the truck in a jeep, stopped
it, took its serial number (R25,29) and got a "good look" at the two
negroes in the truck (R26,29) to whom they talked for five minutes (R27),
They gave this seriel number to a member or the British Constabulary
(R26,30)s At an identification parade of 12 to 14 men on 10 April 1944
at Kingston Russell Camp, called elso D,9 and White Hill Camp, Hopkins
end licCarson both identified accused as one of the negroes they had seen
in the truck (R36=37). At another identification parade of three soldiers
at Martinsdown, irs, litchell identilied accuced ec one of the negroes who
had attacked her (R37). 4t another time on the same day, lirs. arren
identified accused as one of the negroes who had accosted her end lirs,
liitchell (R20,33-34) and also so identified.him at the trial (R18), Police
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Conctable Stanley licore of the Vinterbourne Police Station and Police Ser-
geant Victor Swatridge of the Dorchester Police, after searching in the
woods at White Hill, Little Briddy, located a truck with the same serial
nuiber as that given them by Hopkins and IcCarson (R32,35). - In the truck
they found a brown felt hat with green ribbon, waich irs. litchell later
ldentified as one gshe lost while in the company of sccused (310,32,35).

At two o'clock on the morning of 10 April 194/ Hubert Gosling
Harvey, medical practitioner, 1/ High Vest Street, Dorchester, examined
lrse Mitchell (R22), He did not observe any external bruises but noted
particles of straw in her underclothing and arownd her thighs and abdomen.
There was no sign of laceration or abrasion ebout her vaginal entrence,
which wes exceedingly small. He found no evidence that there had been
any penetration (R23),

4e The evidence for the defense was that at about six o'clock on-9
April 1944 accused was in the supply tent of the 4091st Quartermaster Ser-
vice Company at D.10 and remsined there the whole evening (RAl,Aé,AS) and
left at 11.30 peue (R42,47,48)s With others, he was writing letters and
talking (H43~44,48)e About 2400 the same night accused was in a tent with
Staff Sergeant Johnson Leggett, 2nd Flatoon, 4091st Quartermaster Service
Company, at Area D.10 and pluyed poker for an hour and 45 minutes (R50-51,53),

After his rights were explained to him, accused elected to be
sworn and to testify ir his own behalf (R54)e He affirmed the testimony
of defense witnesses, as follows$

T worked all dzy that Sunday till sbout 5 ofclock,.
I got off and ete supper and went back to work till
about 7 o'clock, Wwhen I got off the second time I
fesued up a little bit and then played ball till
soout dark. Then we went in the supnly tent because
it was cold and there wss a fire there, ‘ie went
up there and were leughing and talking in the tent
and he told Dixon to write a letter for him and he
dictated a letter and I went to the other end of
the supply room to sit down at the table and write
myself a letter. I stayed there till about 11.30,
probably 12 o'clocke I left the supply tent and
went to where the boys were pleying poker and
stayed there till the game broke up" (R54),

5« The first indorsement on the charge sheet shows that the case
was referred for trial to a court appointed by paragraph 70, Special Orders
No, 192, Headquarters Southern Base Section, Communications Zone, dated
10 July 1944, DNo reference is showm to the court which tried the case and
which was appointed by paragraph 50, Speciel Orders No.225, Headquarters
Southern Base Section, Commmnications Zone, dated 12 August 1944. lo
prejudice resulted to accused because of this irregularity, It has been
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held that, where a case is tried by a court other than that to which it
was originally referred and the reviewing authority spproves the zentence,
the absence of an order referring the case to the trial court is not fatal
(Cli 138625, lioodward; CM 198108, Casey).

6« ‘Mether or not there was sufficient identification of accused as
perpetrator of the offense alleged was a question which the court af'ter
hearing sli the evidence was warranted in resolving against accused, In-
asmuch as there is substantial evidence to sustain the findings of guilty
the same will not be disturbed on appellate veview (CM 70 1621, Leather-
berry, and authorities therein cited; Cil ETO 2002, Bellot; CiI ET0 3200,
Price, and authorities therein citeds. The evidence supports the findings
that accused at the time of the assault upon his victim, Mrs. Gwendoline
Mitchell, entertained the specific intent to rape her (CM ETO 2500, Bush;
CM ETO 3093, Romero; Cil ETO 3163, Boyd, Jre.; CH ZTO 3255, Dove).

7+ The charge sheet shows that accused is 22 years two months of age
end was inducted at Fort Benning, Georgia, 19 December 1942 to serve for the
duration of the war plus six monthse He had no prior service,

8. The court was legally constituted and had juriediction of the
person and offense, No errors injuriously affecting the substantial rights
of accused were committed during the triale The Board of Review is of the
opinion that the record of itrial is legally sufficient to supnort the find-
ings of guilty and the sentence,

9+ Confinement in a penitentiary is authorized for the crime of as=-
sault with intent to commit rape by AT 42 and sece 276, Federal Criminal
Code (18 USCA 455), The designation of the United States Penitentiary,’
Lewisburg, Pennsylvania, as the place of confinement is authorized (Cir.229,
WD, 8 June 1944, sec II, parse 1b(4),3b).

s /.

Y - il Judge fdvocate

(SICK IN EOSPITAL) Judge idvocate

2 . N .
:((;éﬁﬁl/ Z \@L/Lchdge Advocate
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Jiar Department, Dranch Office of The Judge idvocate General with the
Zuropean Theater of Operations, ¢ AN TO0: Commanding
General, United Kingdon Base, Communi%éziég% g%%% European Theater of
Operations, 4P0 413, U,S, irmy,

1. In the case of Private LIIIOCD DIXON (34562649), 4091lst Quarter=
ruster Service Company, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally suflicient to
support the findings of guilly and the sentence, ,which holding is hereby
approved, Under the provisions of Article of ‘lar 50%, you now have autho-
rity to order execution of the sentence,

2. The publication of the general court-martisl order may be eccom-
plished by you as the successor in commnand to the Commanding General, South-
ern Dase Section, Commmnications Zone, European ‘heater of Operations, and
as officer commanding for the time being =5 provided in Article of ilar 46.

3¢ Tihen coples of the published order are forwarded to this office,
they chould be accompanied by the foregoing holding snd this indorsement,
The file number of the record in this ofTice is Cli ZT0 3897, For con~
venience ol reference please place that number in brackets at the end of

the order: (CILI TTO 3897),
/////" Cc/

Z. G, IieREIL,
Erigadier General, United States army,
wsgistant Judge idvocate General.

4
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‘Branch Office of The Judge Advocate General (43)

with the
European Theater of Operations
APO 887
BCARD OF REVIEW NO, 1
CM ETO 3910
L6 NOV 1944
UNITED STATES ) NORMANDY BASE SECTION, COMMUNICA-
\ ) TICNS ZONE, EURCPEAN THEATER OF
Ve 3 OPERATIONS
Technician Fourth Grade SANDERS ) Trial by GCM, convened at Cherbourg,
C. HARTSELL (34282340), 790th )  Department of Manche, Normandy,
Engineer Petroleum Distributiom ) France, 13 September 194/,
Company, ) Sentence: Dishonoreble discharge,
) total forfeitures and confinement
) at hard labor for life, Place of
) confinement not designated.

HOIDING by BOARD QOF REVIEW NO., 1
RITER, SARGENT and STEVENS, Judge Advocates

l, The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:

CHARGE I: Violation of the 92nd Article of War,

Specification 1: In that Technician Fourth Grade
Sanders C, Hartsell, 790th Engineer Petroleunm
Distribution Company did, at Bricquebec, France,
on or about 20 August 1944, foreibly and
feloniously, agalnst her will have carnal
knowledge of Miss Susanna Navet,

He pleaded not guilty and, three-fourths of the members of the court

present at the time the vote was tesken concurring, was found gullty of the
Charge and Specification, No evidence wes introduced of previous con-
victions, Three-fourths of the members of the court present at the time

the vote was taken concurring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due, and

to be confined at hard labor, at such place as the reviewing authcrity

mey direct, for the term of his natural life, The reviewing authority
epproved the gsentence but failed to designate any place of confinement,

The record of trial was forwarded for action pursuant to Article of

War 504, o
LmHuEA, 391@
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3. The evidence presented at the trial clearly established the fact
that Miss Susenna Navet, a French girl 18 years of age, on 20 August 1944,
at Bricquebec, Department of Manche, France, was assaulted by a white
American soldler who, by virtue of the force and violence visited by him
upon the young woman, was able to secure sexual intercourse with her, All
of the elements of the crime of rape (MCM, 1928, par.l.8b,p.165) were proved
beyond reasonable doubt (Penetrations CM ETO 3044, Mullaney; CM ETO 3375,
Tarpley; CM ETO 3859, Watson and Wimberly; Non-consent of victim and force
and violences CM ETO 3709, Martin and authorities therein cited; CM ETO

3718, Steele),

4o At the trial the accused elected to remain silent, but several
witnesses testified for the defense in the effort to establich an alibi
for accused, The victim of the rape, Miss Navet, in open court made
positive identification of the accused as her assailant (R24-25), and
Mongsieur Plerre Dison, the victim's employer, in open court identified
accused as the man he saw running from the scene of the crime when he
came to the succor of the young women (R29,31). There was, therefore,
presented an 1ssue of fact for consideration and determination by the
court, It was its duty and within its exclusive province to weigh
the evidence submitted, consider the credibility of witnesses, resolve
conflicts in the evidence and reach a conclusion on this issue, By its
findings it has resolved the same against accused, The Board of Review,
upon appellate review, is concerned in this aspect of the case only with
the question whether the findings are supported by competent substantial
evidence, In its opinion the evidence identifying accused as the rapist
is competent, substantial and convincing, Under such circumstances
the findings of the court are accepted as binding and conclusive (CM
ETO 2686, Brinson and Smith; CM ETC 3200, Price and authorities therein
cited; CM ETO 3649, Ilitchell),

5, The record of trizl reveals certsin irregularities and errors
in the admission of evidence, However, they wsre either invitsd by the
defense or reacted favorably to the accused (CH ETO 1366, English) or
wers manifestly non-przjudicial to his rights (CM ETO 1486, Macbonald
and MacCrimmon; AW 37). p

6, The charge shect shows that accused is 25 years one month of
age, He was inducted at rort Oglethorpe, Georgia 4 May 1942, to serve
for the duration of the war plus six months, He had no prior service,

7. The court was legally constituted and had jurisdiction of the
person and the offensce, WNo errors injiuriously affecting the substantial
rights of accused wers committed during the trlal. The 3oard of Review
is of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentsnce,

8, The penalty for rape is death or life imprisonment (AW 92),
Confinemant in o penitentiary is autaorized for rape by AW 42 and secs,

PR IRV R
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278, 330, Federal Criminal Code (18 U.S.C.A. 457, 567). Inasmuch as the
sentence included confinement at hard labor for more than ten years, i.e.
for life, confinement in the United States Penitentiary, Lewlisburg,
Pennsylvania, would be authorized (Cir. 229, WD, 8 Jun 1944, sec, II,
pars. 1b (4) and 3b).

Judge Advocate

(SICK IN HOSPITAL) ___ Judge Advocate
. _ .
_-ﬁ[g_g( s 1/ (‘aﬁ;aw«/{/L Judge Advocate
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War Department, Sranch Office of The Judge Advocate Gencral with the
European Theater of Operations, | 6 {7V :234 TO: Commanding
Officer, Normandy Base Section, Communlcations Zone, Zuropean Theatsr
of Operations, APO 562, U, S. Army.

l. In the case of Techniclan Fourth Grade SANDZRS C, HARTSELL
(34282340), T90th Engineer Petroleum Distribution Company, attention is
invited to the foregoing holding of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and
the sentencs, which holdling is hereby approved. Under the provisions
of Article of War 504, you now have authority to order execution of
the sentence,

2¢ In your action approving the sentence you should have designated
the place of confinement, However, this may now be done by supplemental
action which should be forwarded to this office for attachment to the
record of trial. The Unitsd Statss Penitentlary, lewlsburg, Pennsylvania,
is the authorlzed place of confinement for this prisomer.

3s iWhen copies of the published ordsr are forwardsd to this office,
they should be accompanisd by the foregoing holding and this indorsement,
The file number of the record in this office is CM ETO 3910, For con-
venience of refsrence please place that number in brackets at the end
£ the order: (CM ETO 3910).

oLl

" E. Gu MAEIL,
Brigadier General, United States Army,
Assistant Judge Advocats General,

CONSTBERTIAL
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Branch Qffice of The Judge Advocate General (47)
with the
European Theater of QOperations
APO 887

BOARD OF REVIEW NO. 2
M ETO 3911 8 NOV 1944

UNITED STATES WESTERN BASE SECTION, CQMMUNICATIONS

Z0MR, EURCPEAN THEATER OF CPFRATIONS.
v.
Trial by GCM, convened at Kirkby
Hostel #1, Lancashire, England, 18
Angust 194);, Sentences Dishonor-
able discharge, total forfeitures,
and confinement at hard labor for

20 years. United States Penitentiary,
Lewisburg, Pennsylvenia,

Private STMON JACKSON
(34075585), 353rd Replace-
ment Company, 19th Replace-
ment Depot.

Nt Nt v ot Nt ot o N v

HOIDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SIXEPER, Judge Advocates

1. The record of trial in the case of the soldier named sbove
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifica-
tions;

CHARGE I: Violation of the 93rd Article of War.

Specifications In that Private Simon Jackson, 353
Replacement Company, 19th Replacement Depot,
did, at Moss Lane Police Station, Manchester,
Lancashire, England, on or about 24 June 194,
with intent to comnit a felony, viz, murder,
commit an assault upon Private leo J. Kaz-
mierczak, by willfully and feloniously shoot-
ing at the said Private leo J. Kazmierczak with
a dangerous weapon, to wit, a pistol.

CHARGE II: Violation of the 69th Article of \iar.

Specifications In that * * #* having been duly placed
in arrest at Manchester, lancashire, England, on

-] -
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or about 24 June 1944, did, at Manchester,
lancashire, ¥ngland, on or about 2 June
19}, break his said arrest before he was
set at liberty by proper authority.

CHARGE 1II: Violation of the 96th irticle of war.

Specification: In that # % » did, at Manchester,
lancashire, England, on or asbout 24 June 1944,
violate section I, Circular 35, Headquarters
European Theater of Operations United States
Army, dated 29 March 194}, by carrying a con-
cealed weapon while off duty.

He pleaded not guilty to and was found guilty of all charges arnd specif-
ications, Evidence was introduced of one previous conviction by special
court for absence without leave for three days, in violation of Article
of War 61. He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to became due, and to be con-
fined at hard labor, at such place as the reviewing authority mey direct,
for 20 years., The reviewing authcrity sapproved the sentence, designated
the United States Penitentiary, lewisburg, Pennsylvania, as the place of
confinement, and forwarded the record of trial for action pursuant to the
provisions of Article of War 503,

3. The evidence for the prosecution shows that on 2l June 194),
at about 1330 a.m., Private leo J. Kazmierczak and another military
policeman arrested accused at a éwellirg house in Manchester, England
(R6~7,15,18). Accompanied by two British constables, the MPs escorted
accused to the door of the Moss lane Police Station, Menchester, where
he pushed one of the constables of £ the steps and fled (R7-8,18-19).
Almost immediately Kezmierczak fired his 45 caliber automatic (R8,11-12,
15,19). Accused replied with two shots from a weapon whose report in-
dicated it was of smaller caliber (R38,11~12,19,21). One witness tes-
tified that the shots fired by accused appeared to be aimed at Kazmierczak
(r8,11-1}4), while another characterized them as ®high and wide", not aimed
at the MP but *hurried * & ¢ wild shots® with ®no aim taken ®* ® ® just a
pull of the trigga" (R20). Despite two edditional shols fired by Kaz-
mierczak, accused succeeded in making his escape (R9,19). About 2330 a.m.,
a British physician administered medical treatment to accused, removing a
bullet from the third finger of his right hand. According to the physician
accused made a voluntary statement

*while T was operating on him. He said while go-
ing to the police station, he had been prodded
in the back by a British Civil Policeman, This
had made him very angry and annoyed and he made

-2 3911
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a breakawsy and ran down the street, He then said
T 2idn't begin shooting until the }1,Ps shot at me'"
(R16).

The vhysician observed that accused had a fresh bruise and abrasion on
the front of the left side of the chest below the armpit.

*He said the police officer had prodded him, but
he didn't say it was that exact place. He said
he didn't know how he had came about the bruisetr,

The bruise could have been caused by a blow from a stick or some blunt
objeet administered as recently as 2 a.m., (R17). Within a few minutes
after the shooting, a 38 caliber Smith arnd Wesson revolver was found
in a passage outside the police station where accused escaped. The
two mother-of-pearl stocks were broken and separated from the revolver
from which two empty certridge cases and one unspent cartridge were
extracted. An examination disclosed that the mainspring had been
shattered, "apparently by being struck with a 445 bullet® end the "re-
volver could not have been fired after being struck - not enouzgh pres-
sure on the main spring to explode a cartridge" (R21-22).

L. The defense int roduced no evidence and accused, after his rights
were properly explaired to him, elected to remain silent (R23-2)}).

5« Accused was found guilty of assault with intent to muréer. The
uncontradicted evidence shows thet accused did not fire until after Kaz-
mierczek's first shot. One witness testified that accused's shots were
apperently aimed at the ¥P. The only other eyewitness who testified
characterized accused's shots as hurried, wild and not aimed at all,
*just a pull of the triggere.

iirder is the unlawful killing of a human being
with malice aforethought® (MM, 1928, per.l)8a,
P.162). ‘

nmlice aforethought may exist when the act is
unpremeditated., It may mean any one or more of
the following states of mind preceding or coexist-
ing with the act or omission by which death is
caused: * * ¢ An intent to oppose force to an of-
ficer or other person lawfully engaged in the duty
of arresting, keeping in custody, or imprisoning
any person & ® ® provided the offender has motice
that the person killed is such officer ar other
person so emloyed. (Clark)" (Ibid., pp.163-164).

-3- 3911
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It thus appears that if acéused fired at Kazmierczak, even though
Kazmierczak fired at accused first, accused's firing involved the
requisite malice aforethought to establish the intent charged. The
court evidently believed the eyewitness whose testimony indicated

that his shots were directed at the military policeman., Such deter-
mination of the issue involved in the conflicting accounts of the pros-
ecution's two eyewitnesses is certainly not inconsistent with the logi-
cal inference, reasonably susceptible of being drawn from the surround-
ing circumstances, that accused, while making his escape, shot at the
military policeman who was then firing at him in an attempt to prevent
his escape, rather than that he merely fired nervously and at random

or with no intention of hitting Kazmierczak. The court's findings in
this regard, being supported by competent substantial evidence, will
not be disturbed upon eppellate review (CM ETO 1953, lewis). The
physiciants testimony, elicited by the prosecution, of accused's state-
ment that he was provoked to break away by the constable's prodding,
and the same witness' further testimony, elicited by the defense, that
accused's cheat showed a fresh bruise and abrasion which could have been
caused by a blow fram a stick or blunt instrument, might have been con-.

sidered in some degree of extenuation. From the sentence imposed, it
evidently was not.

The uncontradicted evidence clearly establishes accused's
breach of arrest and his carrying of a concealed weapon while off duty,
in violation of Section II, C.icular 35, European Theater of Operations,
elleged in the specifications, Charges II end IIX.

6. The charge sheet shows that accused is 23 years nine months of

age and that, with no prior service, he was inducted at Camp Livingstone,
Iouisiana, 22 May 1941.

T« The court was iegally constituted ard had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Re-

view is of the opinion that the record of irial is legally sufficient
to support the findings of guilty and the sentence.

<)
\ﬁ@&mmd@ Advocate

SICK IN HOSPITAL Judge Advocate

L] -

Judge Advocate
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Var Departmenty Branch Office of The Judge Advocate General with
the Turopean Theater of Operations. 8 NOV 1944 TO: Command-
ing General, United XKinzdom Base, Commnications Zone, Europesan
Theater of Operations, APO 413, U. S. Army.

l. In the case of Private SIMON JACKSON (34075585), 353rd Re-
placement Caompany, 19th Replacement Depot, attention is invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the sen-
tence, vhich holding is hereby approved. Under the provisions of °
Article of Var JOé. you now have authority to order execution of the
sentence,

2+ When copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorgement, The file number of the record in this office is CM ETO 3911,
For convenience of reference, please place that number in brackets at
the end of the order: (CM ETO 3911).

coo
T ,/ 7~ /

O : SOer
: E. Co I"c‘IEIL.
Brlgadier General, United States Armv
Assistant Judce Advocate General,
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Branch Office of The Judgze Advocate ZGeneral (53)
with the
Buropean Theater of COperaticns
APO £87

BOATD OF REVIEW NO. 2 30 KO 1044

C1 ETO 3912

UNMITED STATZES UNITED KINGDOL 3ASE, COLITUNICATICIS
Z0NZ, BURCPZAN THEATER CF CPERATICNS,
Ve
Trial by GC, conveaned zt Wilton,
Wiltsaire, Enzland, 14 Szptember 19.4.
Sentencet: Dishonorable discharge,
total forleitures, and confinenent at
hard labor for two years. Eastern
Branch, United States Disciplinary
Parracks, Greenhaven, New York,

Private FREDDY LAME (36863265),
Company D, 12317th Engineer Gen-
eral Service leziment.

N el N s SV NN N Nt

HCLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

le The record of triel in the case of the soldier named above Las
been examined by the Board of Review.

24 Accused was tried upon the fnllowing charges and specificationss
CHARGE I: Violation of the 93rd Article of Ware

Specifications In that Private Freddy lane, Company D,
1317th Engineer General Service Regiment, then
Technician, Fourth Grade, did, near East Baldre,
Hants, England, on or about 11 June 194}, with
intent to do him bodily harm, commit an assault
upon Sergeant William A. Corbin by wilfully and
feloniously cutting the said Sergeant Corbin in
the back with a knife.

CHARGE II: Violation of the 95th Article of War.

Specifications 1In that * * * did, in conjunction with
Staff Sergeant Cluster D. Daugherty, Company D,
1317th Engineer General Service Regiment, Techni-
cian fifth grade Frederick D. Young, Company D,
1317th Engineer General Service Regiment, and
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other soldiers whose names are unknown, near
East Baldre, Hants, England, on or about 11
June 194), unlewfully, wrongfully and wilfully
engage in and became a part of a disorderly
and riotous assembly of soldiers.

-He pleaded not guilty to and was found guilty of the charges and specifi-
cations. No evidence of previous convictions was introduced. He was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for two yearse. The
reviewing authority, the Commanding 'General, United Kingdom Base, European
Theater of Operations, (successor in command) approved the sentence,
designated ihe Bastern Branch, United States Disciplinary Barracks, Green-
haven, New York, as the place of confinement, and forwzrded the record of
trial for action pursuant to the provisions of Article of War 503.

3. Competent evidence introduced by the nrosecution showed that at
the time and place alleged in the specification of each of the two charges,
Technician Fourth Grade William A. Corbin, at that time a member of Company
A, 735th ililitary Police, accompenied by four or five othe> military police-
men, and while in the performance of his duty, stopped aczcused, a private in
the United States army, who was walking along the road accompanied by a few .
other soldiers. Corbin was wearing a white helmet and an *NP" bressard.
Corbin guestioned this group, of which accused was a member, and not receiv-
ing a satisfactory response, ordered them into the truck in which he and the
other military policemen were riding. The group on the road refused to obeye.
Thereupon, the military policemen attempted to force them into the trucke.
Physical resistance was offered and fighting resulted between the military
policemen on one side and accused and his companions on the other. During
this fighting accused cut Corbin in the back with a knife, puncturing the
right thoreesis cavity (R7-9,11,17,19,20,22,26). Corbin was unable to
identify his assailant (R31). Hcwever, accused was the only one in his
group who wore a field jacket and the soldier who cut or stabbed Cerbin was
s0 garbed (R20). A knife was seen in the hand of a soldier who wore a field
jacket (R17). Accused voluntarily made and sizned a written statement in
waich he admitted that at the time &nd place in question he struck at Corbin
with a knife (R24-206; Pros.Ex."'D*).

Lo Accused was advised of his rights, after which he made an unsworn
statement, the substance of which was a plea to the members of the court,
individually, to consider what they would have dcne had they been in his
place, "Being beaten by two LIPs across my body with night stick®, which was
very painful.

5« The evidence offered by the prosecuiion fully substantiated each
allegation of each specification and showed accused guilty as cherged. Tris
evidence was not ccntradictedes '

6. Legally constituted courts of the Soutnern Base Seetion, Cormmunica-
tions Zone, were absorbed by and became an instrumentaliiy of United Kingdom
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Base. The jurisdiction of the court before which accuséd was arraigned
and tried is therefore sustained (Ci{ ETO 4054, Carey, et al).

7. Accused is 33 years and ten months of age. He was inducted 28
June 1943, for the duration of the war plus six months. He had no prior
service.

8. The court was legally constituted and hzad jurisdiction of the
person and offenses. No errors injuriously affecting the substantial rights
of accused were comitted during the triale The Board of Review is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence.

9., A4ssault with intent to do bodily herm with a dangerous weapon,
in violation of Article of iar 93, is punishable by confinement for five
years. The designation of the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, is authorized
(AT 42; Cir.210, WD, 1} Sept. 1943, sec.VI, as amended).

* ’ Judge Advocate

A £ #3ae~ ifid { ‘Judge Advocate

Judge Advocate

)
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. §e0 NOV 1944 TO: Command-
ing General, United Kingdom Base, Cowmunications Zone, European Theater
of Operations, APO 413, U.S. Army.

1. In the case of Private FREDDY LANE (36863365), Company D,
1317th Engineer General Service Regiment, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence,
which holding is hereby approved., Under the provisions of Article of
War 50#, you how have authority to order execution of the sentencee.

2. When copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement. The file number of the record in this office is QI ETO 3912,
For convenience of reference please place that number in brackets at the
end of the order: ((M ETO 3912).

/////

?"1\‘ o McNEIL. .
Brigadier General United States Ammy,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1

CM ETO 3919

18 NOY{344

UNITED KIKGDOM BASE, COMMUNICATIONS
ZOXE, EUROPEAN THEATER OF OPERATIONS,
successor to SOUTHERN BASE SECTION,
COMMUNICATIONS ZONE, EUROPEAN THEATER
OF OPERATIONS

UNITED STATES
Ve

Private MELVIN WHITE
(13036398), 389th Engineer
General Service Regiment Trial by GCL, convened at Plymouth,

' Devonshire, England, 1 September 19LL.
Sentence: Dishonorable discharge,
total forfeitures and confinement at
hard labor for seven years. The

Federal Reformatory, Chillicothe, Ohio

Nt Sl e sl N S et S o S oo o

HOLDING by BOARD OF REVIEN NO. 1
RITER, SARGENT and STEVENS, Judze Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following Charge and specifications:

CHARGE: Violation of the 93rd Article of War.

Specification 1: In that Private Melvin White, 389th
Engineer General Service Regiment, did, at Torpoint,
Cornwall, England, on or about 22 July 1%Lk, with
intent to commit a felomy, fiz: Rape, commit an
assault upon Margaret Mary Collins, by willfully
striking, kicking and beating the said Margaret
Mary Collins on the face, head and body with his
fists and feet.

Specification 23 In that # + # did, at Torpoint, Corn-
wall, England, on or about 22 July 1944, with
intent to do her bodily harm, commit an assault
upon Margaret Mary Collins by wilfully and felon-
iously striking the said Margaret Mary Collins
on the face, head and body with his fist.

CONFIDENTIAL ~
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He pleaded not guilty Yo and was found guilty of the Charge and specifi-
cations. Evidence was introduced of two previous convictions: one by
special court-martial for absence without leave for 20 days and one by
summary court for absence without leave for one day, both in violation of
the 6lst Article of War. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing authority
may direct, for seven years. The reviewing authority approved the sen-
tence, designated the Federal Reformatory, Chillicothe, Ohio, as the place
of confinement and forwarded the record of trial for action pursuant to
Article of War 503.

3+ The court, although appointed by the Commanding General, Southern
Base Section, Communications Zone, European Theater of Operations (par. 16,
S0 230, Hg, SBS, 17 Aug 19LL), whose authority terminated upon dissolu-
tion of Southern Base Section at 0001 hours 1 September 194k (GO L2, 31
August 194}, Communications Zone, European Theater of Operations), became
an instrumentality of United Kingdom Base, Communications Zone, European
Theater of Operations. Upon authority of CM ETO LOSL, Carey, et al, the
jurisdiction of the court in the instant case is sustained.,

L. (a) The prosecution's evidence showed, in summary, that at the
time and place alleged in the specifications accused, a negro, struck
Miss Margaret Collins on the head, threw her down, jumped upon her, say-
ing he was %going to get" what he wanted, attempted to raise her skirt,
knocked her down when she arose and attempted to tie a handkerchieéf
around her throat. He also kicked her in the head and punched her in
the eyes. She screamed, whereupon he ran away from the scene (R8,9).

A medical examination on the following day found her in a semi-conscious
state and in a very distressed and upset condition with a bruise and
blood on her head. Her dress was torn and her clothes disarranged and
her nose had been bleeding (R12-13). Accused's helmet liner was found
at the scene of the crime (R13-14).

(b) In accused's sworn testimony, given after his rights were
explained to him, he stated that he had spent the evening in question in
camp (R17) and never saw the alleged victim before the trial (R18).

(¢) 1In rebuttal, the prosecution introduced in evidence, by stip-
ulation, the statement of Corporal Edward M. Snyder, which corroborated
the victim's testimony that accused and Snyder conversed near the scense
of the assault prior thereto (R20-21).

Se The charge sheet shows that accused is 20 years, seven months
of ages He was enlisted in the Army of the United States 6 February 192
at Richmond, Virginia, to serve for the duration of the war plus six
months. He had no prior service.

6. The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial

CONFIDENTIAL
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ri:hts of accused were committed during the triale. The Board of Review
is of the copinion that the record of trial is legally sufficient to sup-
port the [indings of. guilty and the sentence. As to assault with
intent to commit rape: Cli ETO 2500, Bush; CM ETO 3093, Romero; Cil ETO
3163, Boyd, Jr; CLi ETQ 3255, Dove. As to assault with intent to do
bodily harm: Cl ET0 80L, Ogletree; Cll TO 1982, Tankard; Ci B0 2782,
Jones. ———

7« Confinement in a penitentiary is authorized for the crime of
assault vith intent to commit rape by AW L2 and Sec. 276, Federal Criminal
Code (13 USCA U455). The designation of the Federal Reformatory, Chilli-
cothe, Ohio, as the place of confinement is authorized (Cir. 229, WD,

3 June 19hkL, sec. II, pars. la (1) and 3a).

Judge Advocate

(SICK IN HOSPITAL) Judgze Advocate

teo A AL T 4y 4 Judge Advocate

o

ENY-
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 1.8 NOY 1944 TO: Commanding
General, United Kingdom Base, Communications Zone, Buropean Theater of
Operations, APO 413, U. S. Army.

1. In the case of Private LELVIN WHITE (13036398), 389th Engineer
General Service Regiment, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence, which holding is hereby
approved. Under the provisions of Article of War 505, you now have auth-
ority to order execution of the sentence.

2, When copies of the published order are forwarded to this office
they should be accompanied by the foregoing holding and this indorsement.
The file mumber of the record in this office is Cli ETO 3919. For con-
venience of reference please place that number in brackets at the end of

the order: (CM ETO 3919).
Y/ T

E. C. UcMNEIL,
Brigadier General, United States Amy,
Assistant Judge Advocate General.

- DENTIA!
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(61
Branch 0ffice of The Judge Advocate General )
with the
European Theater of Operations
AP0 837
BOARD OF REVIEW NO. 2
CM ETO 3920 4 NOV 1944

UNITED STATZEZS

Private ARTHUR FAINTAH
234th Engineer Conbat
Battalion.

SOUTHERN BASE SECTION, COMMUNICATIONS
ZONE, EURCPEAN THEATTR OF OPZRATIONS.
Ve
Trial by GCM, convened at Taunton,
Somersetshire, England, 15 August.
194}, Sentence: Dishonorable dis-
charge, total forfeitures and con-
finement at hard labor for ten years.
Eagstern Branch, United States Dis-
ciplinary Barracks, Greenhaven, New
Yorko

Wl S AN NN NS NSNS N

HOLDING by BOARD OF REVIEYW NO. 2

VAN BENSCHOTZN, HILY, and SLEEPFR, Judge Advocates

1,

The record of trial in the case of the soldier named above

has been examined by the Board of Review,

2.
tionsg,

Accused was tried upon the following charges and specifica-

CHARJE Is Violation of the 6lst Article of War.

Specification: In that Private Arthur (MI) Hannsh,
Campany B, 234th Engineer Combat Battalion, did,
without proper leave, absent himself from his
station at Crowe Point, Devonshire, England,
from about 1l February 1944 to about 16 Febru-
ary 1944.

CHARGE II: Violation of the 58tn Article of War.
Specification 1; In that * ® * did, at Crowe Point,

Devonshire, England, on or about 29 February
194}, desert the service of the United States

-1- 3920
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and did remain absent in desertion until he
was apprehended at Swanage, Dorset, England,
on or about 26 March 1944.

Specification 23 In that & % % 3id, at Bourne-
mouth, Dorset, England, on or about 31 March
194, desert the service of the United States
and did remain absent in desertion until he
was apprehended at Birmingham, Varwickshire,
England, on or about 24 April 194lL.

Specification 3: (Finding of Not Guilty.)

CHARGE III: Violation of the 69th Article of War.
(Finding of Not Guilty.)

Specification: (Finding of Not Guilty.)

CEARGE IV: Violation of the 96th Article of War.
{Nolle Prosequi)

Specification 13 (Nolle Prosequi)
Specification 2; (Nolle Prosequi)
Specification 3: (Nolle Prosequi)

After the court and personnel of the prosecution were sworn, the prose-
cution announced that by direction of the appointing authority, it with-
drew from consideration at the present trial, Charge IV and its three
gpecificationse Accused pleaded not guilty to the remaining charges
and their gpecifications. He was found of Charge I and its Specifica-
tion, guilty; of Specifications 1 and 2 of Charge II, guilty, except
the words "desert® and "desertion", substituting therefor the words
vabsent himself without leave from" and "without leave", of the ex-
cepted words, not guilty, of the substituted words, guilty; of Charge
II, not guilty, but guilty of a violation of the 61st Article of War;

of gpecification 3 of Charge II, and of Charge III and its Specifica-
tion, not guilty. Evidence was introduced of two previous convictions
by special court-martial, each for absence without leave, one for six
months and one for 22 days, in violation of Article of War 6l. He was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard labor,
at such place as the reviewing authority may direct, for 12 years, The
reviewing authority approved the sentence but remitted two years of con-

" finement imposed, designated the Eastern Branch, United States Disciplinary

Barracks, Greephaven, New York, as the place 6ﬁﬁconfinement. and forwarded
the record of trial for action pursuant to the provisions of Article of
War 5%.

3920
R IRENTIAL



CONFIDENTIAL
(63)

3. PExtract copies of the moraiang reports of accused's organiza-
tion for 1l February, 16 February, 29 February, 29 Merch, 31 March,
and 22 My 1944, showing the umauthorized absences of accused as
charged im the Specification to Charge I, and in Specifications 1 and
2 of Charge II, were placed in evidence as prosecution exhibits with-
out objectiom by the defense., No evidence was offered to prove Specif-
ication 3, Charge II, or the Specification of Charge III. Om beiag ad-
vised of his rights as a witness, accused elected to remain silent and
20 evidence was introduced ia his behalf,

4. The charge sheet shows accused to be 22 years of age. He
enlisted, without prior serviee, at Fort Thomas, Kentucky, 22 January
1942,

5. The court was legally constituted and had jurisdiction of the
person and offenses., No errors imjuriously affectiag the substantial
rights of the accused were camitted during the trial, The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence,

NN . =
- Q‘M e cg:\énﬁr‘ ‘,%n\l‘udge Advocate

(SICK IN HOSPITAL) Judge Advocate

&74@&# Judge Advocate

, -3
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(64) 1st Ind.

War Department, nranch Office of The Judge Advocate General with the
European Theater of Operations, 4 kOV 1944 T0: Command-
ing General, United Kingdom Base, Cammnications Zone, Buropean Theater
of Operations, APO [13, Ue S. Army.

l. 1In the cese of Private ARTHUR HANNAH (15088976), Company B,
234th Engineer Combat Battalion, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suf-
ficient to support the findings of guilty and the sentence, which hold-
ing is hereby approved. Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence.

2. Then copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement, The file number of the record in this office is CM ETO0 3920,
For convenience of reference, please place that number im brackets at the
end of the order; (CM ETO 3920)-

‘ d _//,
/’('. N
2o 7 ' /
E. Co McNEIL,

Brigadier General, United States Army,
Assistant Judge Advocate General.

3920
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Branch Office of The Judge Advocate General (65)
with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1
Cl ETO 3921
18 NOV 1944
UNITED STATES ) UNITED KINGDOM BASE, COLRUNICATIONS
) ZONE, EUROPEAN THEATER OF OPERATICHNS,
Ve ) successor to WESTERN BASE SECTION,
) COMIUNICATIONS ZONE, EUROPEAN THEATER
Private JAMES H. BYERS ) OF OPERATICIS.
(35L470794), 316th Replacement )
Comparnyy, LlLth Replacement Bat- ) Trial by CCM, convened at Whittington
talion, 10th Replacement Depot ) Barracks, Lichfield, Staffordshire,
) England, 1l September 19LLi. Sentence:
)  Dishonorable discharge, total forfeit-
) ures and confinement at hard labor for
) ten years. Eastern Branch, United
)  States Disciplinary Barracks, Greenhaven,
) New York. :

HOIDING by BOARD. OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above has been

examined by the Board of Review.

2e Accused was tried upon the following Charge and Specifications

CHARGE: Violation of the 58th Article of War.

Specification: In that Private James H. Bvers,
316th Replacement Company, LLth Replacement Bat-
talion, 10th Replacement Depot, Whittington
Barracks, Lichfield, Staffordshire, England, on
or about 22 May 19Ll, desert the service of the
United States and did remain absent in desertion
until he was apprehended at Birmingham, Warwick-
shire, England, on or about 15 Ausust 19LL.

He pleaded to the Specification "gmilty of the lesser included offense of
absence without leave for the period of time stated in the Specification,

CONFIDENTIAL 3921
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and not guilty to the Charge, but guilty of a violation of the 6élst Article
of War. He was found guilty of the Specification, except the words
ftdesert the service of the United States® and "did remain absent in deser-
tion" substituting therefor, respectively, the words fwithout proper
leave absent himself from his organization® and "did remain absent with-
out leave," of the excepted words not guilty, of the substituted words
guilty, and not guilty of the Charge, but guilty of violation of the 6lst
Article of War. ZEvidence was introduced of three previous convictions
for absences without leave in violation of the 6lst Article of War: one
by summary court, for 72 days, and two by special court-martial, for
25 days and one day. He was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewlng authority may
direct, for 20 years. The reviewing authority approved the sentence,
remitted ten years of the confinement imposed, designated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and withheld the order directing execution of the
sentence pursuant to Article of War 50%.

3¢ The undiSputed evidence, confirming accused's plea, showed that
he was absent without leave from his organization at Whittington Barracks,
Lichfield, Staffordshire, England, on 22 May 194, (R7,10; Pros. Ex. 1)
and rema.med absent until he was apprehended on 15 August 194} at Birming-
ham, Warwickshire, England, by Detective Sergeant John McWalter of the
Birmingham City Police Force (R3,10; Pros. Ex. 2).

After being warned of his rights (R11l) accused elected to testi-
fy in his own behalf. He stated that during the entire period of his
absence he was at a girl's home in Birmingham. He did not intend to
desertes He affirmed as true his statement made the day following his ap-
prehension (Pros. Ex. 2) that he was in Birmingham during the period of
his absence and #wore his uniform all the time (P_'LO 12).

lie The absence without leave of the accused in accordance with the
findings was shown by competent, substantial evidence.

Se The court before which accused was arraigned and tried was ap-
pointed by the Commanding Officer, Western Base Section, Communications
Zone, European Theater of Operations, on 5 July 194k (SO #179, 5 July 15LL).
Western Base Section was dissolved at 0001 hours, 1 September 194L,. and
was succeeded by United Kingdom Base, Communications Zone, European Theater
of Operations, at 0001 hours, 1 September 1544 (GO #42, 31 August 19LL,
Communications Zone, European Theater of Operations). The instant trial
was held 1 September 19LL. Upon the authority of CM ETO LOS5L, C a_rgz, ot
al., the court became an instrumentality of United Kingdom Base, an 8
reviewing authority was the Commanding General thereof. The court was
legally constituted and cqntimmed to possess all of its judicial powers
and functions, notwithstanding the dissolution of its original appointing
authority and its absorption by & new command.

CONFIDENTIAL 3921
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6. The charge sheet shows that accused is 2 years, seven months
of age and was inducted 2l Aurust 1942 at Cincimnati, Ohio. He had no
prior service.

7. Tne court was legally constituted and had jurisdiction of the
nerson and offense. Mo errors injuriously affecting the substantial rights
of accused were committed during the trial. The Board of Review is of
the opinion that the record of trial is legally suflicient to sunport the
findings of guilty and the sentence.

8s Tne designation of the Zasbern Brianch, United States Disciplinary

Barracks, Greenhaven, ilew York, is authorized (AT 42; Cir. 210, VD, 1),
Sept 1943, sec. VI, as amended).

Judge Advocate

(SICX IN HOSPITAL) Judge Advocate

é‘t‘;“,}o(z N‘(“/ - /
EDWARD L STEVENS, JR.

Judze Advocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 18 NOVi044 ° TO: Commanding
General, United Kingdom Base, Commnications Zone, APO 413, U. S. Army .

1. In the case of Private JAMES H. BYERS (3547079L), 316th Re-
placement Company, LLth Replacement Battalion, 10th Replacement Depot,
attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient.to support the findings
of guilty and the sentence, which holding is hereby approved. Under the
provisions of Article of War 50%, you now have authority to order execu-
tion of the sentence.

2+ The evidence would have supported a conviction of the offense of
desertion. The court, in my opinion, was unduly lenient. The sentence,
while appearing severe in view of the findings, is therefore fully justi-
fiede The past record of the soldier also shows that the possibility of
his rehabilitation is exceedingly doubtfule. His retention in this theater
is therefore not practical and his elimination from the military service
is desirable.

3+ When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CH ETO 3921. For conven-
ience of reference please place that number in brackets at the end of

the order: (CH ET0 3921). ’

% ¢. MeweIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.
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Branch Qffice of The Judge Advocate General (69)
with the
Furopean Theater of Operations
APO 887

BOARD OF REVIEY 170s 2

CM ETO 3926 8 NOV 1944

WESTERN BASE SECTION, COMMUNICATIONS

UNITED STATES )
ZONE, EURCPEAN THEATER OF CPERATIONS.

Ve
Trial by GCM, convened at Whittington
Barracks, Lichfield, Staffordshire,
England, 28 August 1944 . Sentence:
Dishonorable discharge, total fore
feitures, and confinement at hard
labor for 15 years. United States
Penitentiary, lewisburg, Pennsylvania,

Private JOEL A+ MANUS
(20443944 ), Company "A",
774th Tank Destroyer Bat-
talion.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HTLIL and SLEEPER, Judge Advocates

le The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2e¢ Accused was tried upon'the following Charge and Specification:
CHARGE: Violation of the 96th Article of Ware

‘Specifications In that Private Joel A. Manus, Com-
pany "A%, 774th Tank Destroyer Battalion, did
at Arbury Park Camp, Warwickshire, EBngland, on
or about 1 July 1944, unlawfully attempt to have
carnal knowledge of Joyce Baker of 68 Webb Street,
Nuneaton, Warwickshire, the said Joyce Baker then
and there being a female urder the age of coment,

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation. Evidence was int roduced of two previous convictions by special
court-martial for absence without leave for eizht and five days, re-
spectively, in violation of Article of War 61, He wes sentenced to be
dishonorably discherged the service, to forfeit all nay and allowances
due or tobecome due and to be confined at hard labor, at such place as

-l
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the reviewing authority may direct, for 15 years. The reviewing
authority approved the sentence, designated the United States Peni-
tentiary, lewisburg, Pennsylvania, as the place of confinement, and
forwarded the record of trial for action pursuant to the provisions
of Article of War 503,

3+ The commission by accused of the offense charged at the time
and place specified was established by the testimony of the ten-year-old
prosecutrix and three other children, aged 11, 12 and 13 years, respective-
ly, all eyewitnesses of accused's criminal conduct on the occasion in ques-
tion. fThe only evidence sdduced by the defense was the testimony of the
physician whose physical examination of the prosecutrix three days after
the offense was committed disclosed no evidenece of rape, Her hymen was
not broken but intact, indicating that there had been no penetration.
on cross-examination he testified that no exemination was made for the
purpose of ascertalning whether there hed been an attempt. Accused,
after being duly advised of his rights, elected to remain silent.

4. Accusedls sentence includes the maximum period of confinement
authorized by the Penal Code of the United States for the offense of
carnal knowledge of a female under 16 (18 USC 455). While such an at-
tempt is undoubtedly an offense included in a charge of carnal knowledge
of a female under 16, no maximum punishment for the latter offense is
listed in the Teble of maximum punishments, paragraph 1l04c, Manual for
Courta-Martial, 1928, whogse provision that the punishment listed opposite
each offense "in the table below® shall be the maximum *for any included
offense if not so listed", is, therefore, not applicable., In holding the
maximim limit on punishment the same for attempted sodomy as for the con-
summated offense, a recent opinion of The Judge Advocate General (CM
230666 (1943)) expressly ssserts that

*An attempt which i1s not separately listed in the
table of maximum punishments is subjeet only to
the seme limit on punishment as is the offense
attempted, if the latter is listed" (BULL. JAG,
VoleII, February 1943, sec.[02(1), pe6l), under-
scoring supplied).

Sodomy is listed. Carnal knowledge of a female under 16 is not. Attempted
carnal knowledge of a female under 16 is, therefore, not subject to the same
maximum punishment as the consummated act but, like the consummated act it-
self, is one of those "offenses not thus provided for [v?hic1_17 remain punish-
able as authorized by statute or by the custom of the service" (MM, 1928,
par.104c, pe96). The Federal Statute last cited makes carnal knowledge of
a female under 16 a felony. Section 276 of the Federal Criminal Code (18
USC 455) provides that;

3926
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t¥hoever shall assault another with intent to com-
mit any felony, except murder or rape, shall ¢ ¢ @
be imprisoned not more than ten years & & e+,

The rape, oxcepted along with murder, from the provisions of the section
Just quoted, is the offense denounced in section 57 of the Criminal Code
in the following language: "Whoever shall commit the crime of rape shall
suffer death® (18 USC 457). .It does not include the offense commonly re-
ferred to as statutory rape which is officielly deaignated merely as
*carnal knowledge of a female under 167,

*An attempt to commit a crime is an act done with
intent to commit that particuler crimes, and form-
ing part of a series of acts which will apparent-

" ly, if not interrupted by circumstances independent
of the doer's will, result in its actual commission.
(Clark.)* (MCM, 1928, par.l52¢c, p«190).

*An assault is a necegsary element of many felonies
and is usually an element of an attempt to commit
the same crimes® (22 CIS, sec.287a, pe429).

In the case under consideration an attempt was charged but the evidence
showed the offense constituted an assault with intent to have carnal
knowledge of the infant prosecutrix, and it might appropriately have
been so characterized in the specifications The record of triel is,
therefore, legally sufficient to support only so much of the sentence
as involves dishonorable discharge, total forfeitures and confinement
at hard labor for ten years. Penitentiary confinement is not author-
ized, the offense, as charged, not being specifically made punishable
by penitentiary confinement for more than one year by eny Federal
statute or by any law of the District of Columbia (AW 42; Dig.Ops.JAG
399(2)s pe2Li6).

5« The charge sheet shows that accused is 25 years of age and
that he was inducted at Atlanta, Georgia, 2l February 1941, having en-
listed in the National Guard of Georgia 1 Mey 1940 to serve three years,
with prior service fram 13 June 1936 to 2 March 1937, from 6 July 1937
to 15 November 1937 and from 11 July 1938 to 25 November 1938, all in
the National Guard.

6. The court was legally constituted eand had jurisdiction of
the person and offense. No errars injuriously affecting Ahe sub-
stantial rights of accused, other than the imposition of the exces-
sive period of confinement at hard labor noted, were committed during

-3 -

CONFIDENTIAL 3926 -



CONFIDENTIAL

(72)

the trial. The Board of Review is of the opinion that the record of ,

trial is legally sufficient to support the findings of guilty and so
mich of the sentence as involves dishonorable discharge, total for-
feitures and confinement at hard labor for ten years, at some place
other than a penitentiary, federal reformatory or correctional in-
stitution. '

. ey
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- L ¥ - Judge Advocate

(SICK IN HOSPITAL) Judge Advocate

» A \
' udge Advocate
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War Department, Branch Office of The Judge Advocate Generdl with the
Burcpean Theater of Operations, 9 NOV 1944 T0s Command-
ing General, United Kingdom Base, Communications Zone, Puropean Theater
of oOperations, APO 413, Ue. S. Army.

l. In the case of Private JOEL A. MANUS (2044394)), Campany *A",
774th Tank Destroyer Battalion, attention is invited to the foregoing
holding by theBoard of Review that the record of triel is legally suf-
ficient to support the findings of guilty and so much of the sentence
as imposes dishonorable discharge, total forfeitures and confinement at
hard labor for ten years, at a place other than ' a peditentiary, federal
reformatory or correctional institution, which holding is hereby approved,
Under the provisions of Article of War 50}, you now have authority to or-
der execution of the sentence.

2. I particularly invite your attention to the fact that the period
of confinement in the approved sentence is excessive, The maximum period
of confinement authorized for the offense is ten years (18 USC 455). Ac~
cordingly, by additional actiom, which should be forwarded to this office
for attachment to the record, you should reduce the period of confinement
to ten years. Moreover, as the offense of which accused was convicted is
not punishable by penitentiery confinement by either the Federal Criminal
Code or the Code of the District of Columbia, penitentiary confinemeut
would be illegal. The place of confinement should be changed to Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York. Re-
duction of the period and redesignation of the place of confinement will
be recited in the general court-martial order.

3¢ When copies of the published arder are forwarded to this office,
they should be accompanied by the foregoing holding end this indorsement,
The file number of the record in this office is CM ETO 3926. TFor con-
venience of reference, please place that number in brackets at the end

of the order; (CM ETO 3926)

Ce McNEIL,
Brigadier General, United States Arnmy,
Assistant Judge Advocate General.

IDERTIAL






GONFIDENTIAL

Branch Office of The Judge Advocate General (75)
with the
European Theater of Operations
APO 887

BOARD OF EKEVIEW NO, 2 14 DEC 1944

Cli ETO 3927

UNITED STATES WESTERK BASE SECTION, COMMUNICATIONS
!

ZONE, EURCPEAN TEEATFR OF OPERATIONS
V.
Triel by GCM, convened at Headquarters,
Fastern District, United Kingdom Base,
13 September 1944, Sentence: Dishonor-
able discharge, total forfeitures and
confinement at hard labor for five years.
Eaptern Branch, United States Discipli-
nary Berracks, Greenhaven, New York,

Private JOHNNY L. FLEMIKNG

(34528479), 443rd Quartermaster
Troop Transport Company

Nt St Nt e N SesB Seni NP e e

HOLDING by BOARD OF EEVIEW KO, 2
VAN BENSCHOTEN, HILL and SLEVPER, Judge Advocates

1. The record of trial on rehearing in the case of the soléier
named above has been examined by the Board of Review,

2. Accused was arraigned upon the following Charge and Speci-
fication:

CHARGE: Violstion of the 93rd Article of War,

Specification:; In that Private Johnny L. Fleming,
443rd Quartermaster Troop Transport Company,
and Private Walter (NMI) Alexander, 443rd
Quartermaster Troop Transport Compeny, acting
Jointly and in pursuance of a common intent,
did, at Stoke-on-Trent, Staffordshire, England,
on or about 1 July 1944 with intent to do them
bodily harm, commit an asssult upon Private
Marvin J, Melszer and Private Walter G. Ritt
by stebbing and cutting the said Private Marvin
J. Melszer and Private Walter G, Ritt upon their
heads and bodies with dangerous weapons, to wit,
knives.

3927
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Accused Fleming pleaded not guilty to the Charge and Specification,
After the arraignment, the prosecution entered a nolle prosequi as
to the accused Private Walter (NMI) Alexander, above named, and
amended the Specification to read:

Specification: In that Private Johnny L. Fleming,
443rd Quartermaster Troop Transport Company,
did, in conjunction with Private fialter (NMI)
Alexander, 443rd Cuartermaster Troop Transport
Compary, acting jointly and in pursuance of a
common intent at Stoke-on-Trent, Staffordshire,
Fngland, on or about 1 July 1944, with intent
to do them bodily harm commit an assault upon
Private MNarvin J, Melszer and Private Walter
G. Ritt, by stebbing and cutting the said
Private Narvin J, Melszer and Private Walter
G. Ritt, upon their heads and bodies with
dangerous weapons, to wit, knives,

After trial, accused Fleming was found guilty of the Charge and Speci-
fication as amended. No evidence of previous convictions was intro-
duced. He was sentenced to be dishonorably discherged the service,

to forfeit all pey and allowances due or to become due, and to be con-
fined at hard labor, at such place as the reviewing authority may
.direct, for five years. The reviewing authority, the Commanding Gen-
eral, United Kingdom Base, Communications Zone, Furopeen Theater of
Operations, successor in command, approved the sentence, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,
New York, as the place of confinement, and forwarded the record of
trial for actior pursuant to Article of War 50%,

3. For the prosecution, Major Holger C. Bach, Corps of Mili-
tary Police, testified that he was a witness and present at the
triel of the accused for the same offense at Lichfield, Staffordshire,

England, 3 August 1944 (R7).

The prosecution next offered and the court received, the
defense stating it hed no objection, the duly authenticated record
of triel of this accused so held on 3 August 1944 (R8; Pros.Ex.1l).
Prosecution's Exhibit 1 shows that accused was so tried on the same
Charge and Specificetion as that on which he was arraigned on this
triel, It further shows that Private Marvin J. Melszer, then of
Company A, 712th Rallwey COperation Battalion, Private Walter G, Ritt,
then of the same organization and Dr, Robert Arthur Keane, No, 9,
King Street, Newcastle, Staffordshire, were sworn and testified for
the prosecution and were subject to ecross-examination by the defense
on the first trial, At the present trial, it was stipulated between
prosecution and defense that Melszer and Ritt were now outside the
United Kingdom and that the locastion of Dr. Keane was more than 100
miles distant from the present place of trial (R8; Pros, Ex.2).

RIS
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On this stipulation, the court received in evidence the testimony
given by these witnesses at the first trial, This testimony
showed that at the time and place mentioned in the Specification,
Privates Melszer and Ritt were attacked and assaulted. MNelszer
received two stab wounds, "fairly deep®, in the back and a head
injury which required elght stitches. He believed he was kicked
while on the ground. He had been in no trouble that evening
and did not see his assailant (R9,11), With Melszer, at the
time, was Private Ritt., They were on their way back to their
station (R9,10)., Ritt was also attacked, "by some colored troops",
The first thing he remembered

"gomeone came up behind me and stabbed

me in the back and I fell to the ground
and was stabbed again and someone kicked
me in the side. As I got up they stabbed
me a couple of more times" (R10).

Ritt, according to the Doctor, had "two wounds in the right
shoulder region and also some injury to his ribs" (R11l)., Ritt
saw one of his assailants and identified him at the trial as
accused Fleming, He said he had had no previous trouble with
this accused. He saw a knife on the person of accused at the
time of the attack (R10).

Major Bach, recalled by the prosecution, testifled

that on 3 July, accused, after being warned of his rights, made S

a statement to witness which was reduced to writing and read to
accused who thereupon signed it, Thls statement was offered

and received in evidence, "no objection" by the defense (R12;
Pros, Ex.3). In this statement accused said that at the time
and place in question, he and others attacked two white soldiers.,
He admitted that during the attack he stabbed each of these two
soldiers (R13, Pros. Ex.3).

4. Accused, advised of his rights, remained silent and
offered no evidence,

5. The record shows that accused was tried on 3 August
1944 on the same Charge and Specification as that on which he
was arreigned on this trial, The sentence imposed in the first
trial was exactly the same as that imposed in the second trial,
the record of which is the subject of this holding. The reviewm-
ing authority disapproved that sentence because of a question
as to whether the court was legally constituted and ordered a re-
hearing before another court. Fxamination of the record shows
that no member of the second court was a member of the first
court., The second trial waspoperly had (MCM, 1928, par.89, p.80;
AW 50%), Testimony of the two victims and a medical witness,
given at the first trial, was properly received in evidence at
the second trial since it was stipulated that two of these wit-
nesses were out of the United Kingdom and the third was more than

-
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100 miles from the place of the second trial (MCM, 1928,

par.117b, p.121), This testimony established the corpus delicti
of the offense charged and also proved the identity of accused

as one of the guilty parties. In addition the prosecution proved
a confession by accused of his guilt., The conduct thus alleged
and proved constituted a violation of Article of War 93 as charged
(McM, 1928, par.149m, p.180, CM ETO 3494, Martinez).

6. After the arraignment of accused, the prosecution an-
nounced the nolle prosequi of one Alexander named in the Specifi-
cation as a joint accused. The prosecution then attempted to
amend the Specification on which thls accused was arraigned so as
to show that this accused acted "in conjunction" rather than
fjointly" with another., The amendment so effected failed to ac-
complish the purpose in that it also alleges that accused and
Alexander were "acting jointly and in pursuance of a common intent®,
The net result was that this accused was tried singly on a Speci-
fiction which alleged him to have been a joint offender, This was
not prejudicial for a joint offender may be tried singly (MCM, 1928,
par.71b, p.55).

7. Legally constituted courts of the Western Base Section,
Communications Zone, were absorbed by and became an instrumentality
of United Kingdom Base, The legal jurisdiction of the court before
which accused was arraigned and tried was unimpaired (CM EIO 4054,

Carey, et al).

8. Accused is shown by the record of trial to have been 21
years of age at the time thereof., He was inducted 2 February 1943
at Fort Benning, Georgia (for the duration of the war plus six
months), The record discloses no prior military service by accused.

9. The court was legally constituted and had jurisdiction
of the person and offense, No errors injurliously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the oplnion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

10, Imprisonment for five years is authorized as punishment
for assault with intent to do bodily harm with dangerous weapons
(MCM, 1928, par.104¢, p.99). Designation of the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement is authorized (AW 42; Cir,210, WD, 14 Sept.
1943, sec.VI, as amended).

gl /,-,L. o N Judg e Advocate

ZA//“\.’/L"AH,MV{*'- i Judge Advocate
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Tl

T



lst ind. »(79)

War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. 4 Dgg 1944 T0: Com~
manding General, United Kingdom Base, Co cations Zone, European
Theater of Operations, APO 413, U. S. Army.

1. 1In the case of Private JOHNNY L. FLEMING (34528479),
443rd Quartermaster Troop Transport Company, attention is invited
to the foregoing holding by the Board of Revlew that the record
of trial is legally sufficient to support the findings of guilty
and the sentence, which holding is hereby approved. Under the
provisions of Article of Var 504, you now have authority to order
execution of the sentence,

2. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this of=-
fice 1s CM ETO 3927. For convenience of reference, please place
that number in brackets at the end of the order: (CM ETO 3927).

-~

s 'ﬂ‘{/ f ' ' ',Jf

‘ E. C. McNEIL,
Brigadier General, United States Army,
Asglstant Judge Advocate General.






\A-& \k"w .‘J

Co
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with the

Buropean Theater of (perations
Apo 837

BOARD OF REVIEW NO. 1 \ s//

CM ETO 3928

UNITED

Private ROBERT DAVIS
(32438697), 542nd Port Com-
pany, 507th Port Battalion.

Ve

24 NOV 1944

STATES UNITED KINGDOM BASE, COMUNICATIONS
ZQOE, DURCPEAN TEEATER CF CPERATIONS,
successor to WESTERN BASE SECTION,
COIMTUNICATIONS ZONE, EURCPEAN THEATER

OF OPERATIONS

Trial by GCM, convened at Newport,
Monmouthshire, England, 5 and 6 Septem-
ber 1944, Sentences Dishonorable dis-
charge, total forfeitures and confine=-
ment at hard labor for life. United
States Penitentiary, lewlsburg,
Pennsylvania.

Ml Nl NNl PN NN N N NS

HOLDING by BOARD. OF REVIEW NO. 1

RITFR, SARGENT and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:

CHARGE; Violation of the 66th Article of Var.
Specification; In that Private Robert (¥MI) Davis,

542nd Port Company, 507th Port Battalion digd,
at Camp Seamills, Gloucestershire, England, on
or sbout 12 July 194l excite a mutiny in the
545th Port Company, 507th Port Battalion, by
urging the members of said company concertedly
to refuse to obey the lawful orders of Captain
Edgar K. Sewall, their Commanding Officer and
First Lieutenant MWilton R. Morrow, their super-
ior officer, to fall ocut for reveille and do
duty with the intent to subvert and override
for the time being, lawful military authoritye.
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- Hge pleaded not guilty and, all of the members of the court present at
the time the vote was taken concurring, was found guilty of the Charge
and Specification. No evidence of previous convictions was introduced.
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due,
and to be confined at hard labor, at such place as the reviewing
authority mey direct, for the term of his natural life. The reviewing
authority approved the sentence, designated the United States Peniten-
tiary, ILewisburg, Pennsylvania, as the place of confinement, and for-
warded the record of trial for action pursuant to Article of War 50%.

3¢ The court before which accused was arrasigned and tried on 5
and 6 September 19/, was appointed by the Commanding General, Western
Bage Section, Commnications Zore, Buropean Theater of Operations, on
27 August 1944. Western Base Section was dissolved as of 0001 hours,
1 September 1944, and United Xingdom Base, Communications Zone,
Buropean Theater of Operations, was activated at the same time on the
same date (GO 42, 31 Aug. 1942, Commmnications Zone, European Theater
of QOperations). United Kingdom Base is the successor of Western Base
Section and the court became an instrumentality of the former. Upon
the authority of CM ETO 4054, Carey, et al; CM ETO 3921, Byers, and CM
ETO 4055, Ackerman, the function and jurisdiction of the court is sus-
tained,

Lo Preliminary to consideration of the merits of the case, there
are procedural and evidentiary matters which require comment and dis-
cuszion: :

(2) It is obvious from a reading of his testimony that the
witness, Ellis, was not only an unwilling witness but was definitely
antagonistic to the prosecution. His testimony was highly relevant
to the issues of the case, inasmuch as he waa one of the two soldiers
who accompanied the accused upon the latter's visit to the barracks
of the 545th Port Compeny (R6,31). EBEllis' written statement given
by him on the investisation of the case to a representative of the
Criminal Investization Section of the Provost lershal General's De-
partment (R43; Pros.Bx.2) conflicts in vital particulars with his
testimony in chief (R5,6). After the defense rested its case, the
trial judge advocate claimed surprise;

“The prosecution has been takern by surprise by
this witness in his refusal to testify as was
expected, as we were led to expect, from tke
statements which were submitted to us as being
what he could be expected to testify to, and

the prosecution at this time is about to lay the

e 3928
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necessary foundation to impeach the testimony of
this witness as he has téstified in this irial"

(rR35).

The prosecution, therefore, avowedly attempted to impeach its own
witnesss Upon direct examination of Ellis when the prosecution sub-
mitted its case in chief, the trial judge advocate evidently missed
the import of Ellis' testimony as a presecution's witness and did not
attempt an impeachment of him at that time., However, upon the con-
clusion of the evidence for the defense, he sensed the situation and
upon rebuttal claimed the right to impeach Ellis by recalling him to
the stand and presenting to him and interrogating him upon his prior
statement. The court permitted this practice and the defense offered
no objection (R35). While it would have more completely comported
with established and generally recognized practice and orderly pro-
cedure if the impeachment had occurred during the examination in chief
of Ellis, the matter was largely within the discretion of the court
(MCM, 1928, par.l2la, p.126)s The Board of Review can discover no
abuse of this discretion and no prejudice to the rights of accused in
this practice. The impeachment of Ellis by presenting to him and in-
terrogating him upon his prior conflicting statement proceeded in dus
and proper form and was in accord and agreement with the practice here-
tofore approved by the Board of Review (CM ETO 438, Harold Adolphus
Smith; cf: MOM, 1928, pare.l2jb, p.133).

Upon admission of the statement in evidence (R43; Pros.Ex.2),
the court should have been instructed that it was received only for the
purpose of impeaching Ellis and was not original evidence against ac-
cused (CM ETO 438, Smith, supre). However, even though the defense
remained silent and made no request for such Instruction, it must be
presumed that the court was fully cognizant of its restriction in the
use of the statement,

(b) The witness, Ellis, when confronted with his prior writ-
ten statement which contradicted his testimony in chief as to certain
relevant and vital facts, adopted the course of denying that the state-
ment correctly set forth his oral recitals to Second Lieutenant Roger
A. Pendery, the officer of the Criminal Investigation Section, who inter-

viewsd him and vho prepared the statement for his signature. In order

to support the verity of the statement, Lieutenant Pendery was produced

as a prosecution witness (Rj6). He testified that the statement truth-
fully reproduced Ellist narrative to him; that Ellis gave his oral state-
ment freely and voluntarily and signed the written statement voluntarily
after he had read it (R47). Captain Harry H. Hagopian, the summary court
officer, also testified as a prosecution witness that he questioned Ellis
as to his signatures appearing on his written statement and whether or not
it was his statement and upon receiving affirmative answers from Ellis,

he (Hagopian) affixed his jurat and signature thereto (R}9-50). Ines-
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mich as Ellis upon his impeachment examination by the trial judge
advocate attacked the verity of certain important recitals in his
written statement (Pros.Ex.2), it was entirely proper for the prose-
cution to introduce evidence contradicting Ellis and sustaining the
truthfulness and authenticity of the statement (70 CT, secs.lzho,
1243, pp.1053-1054, 1059-1060),

(c) Prosecution's witness, Bellman, in his exemination
in chief testified that he did not know accused (R10) and he could
not identify accused as the soldier who csme into the barraclks of
the 545th Port Company on the night of 12 July 1944 and

& % ¢ asked for our attention, ® ® ® and he s&ays .
gomething ebout we was not treated right, and not

to fall out for work or nothing until we gets scme
consideration® (R11-12).

When agked if accused was this men the witness replied:

*I do not believe he is, Sir, because when'l seen
him he had his back turned and he seemed to be a
little lighter than that fellow" (R12), -

At the conclusion of defense evidence on rebuttal, the
court called Bellman to the steand as its own witness (R51). Bellman
then made positive identification of accused as the man who came to

his barracks on the night of 12'July 194} and declared that accused
statedy .

*'Could I have your attention down there?! » » ¢
'Don't fall out until we get some consideration
sbout the tents they have the boys in at Sea-
mills'* (R51).

Upon cross-examination, Bellman declared

"I d4id not recognize him [Eccuseg7 until he put
on the garrison cap and he looked over there and
put his hands on his hips the same way he was in
there, and I thought it was my duty to come back
and tell them I recognized him. As soon as I
recognized him I asked the lst.sergeant could I
speak to the lieutenant® [t-rial judge advocatg

(R52).

He further declared that he came back to testify voluntarily after he
had seen accused, at the recess of the court,

e 3928
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*put on the garrison cap in the same way as
when he walked down the aisle /of the ber-
racks/, and the way he walked and the way
he talked® (R53).

The practice followed in this instance is approved as a salutory pro-
cess of arriving at the truth. Bellman's conduct is worthy of com-
mendations The Manual for Courts-Martial contemplates situations
similar to-the instant one and authorizes the procedure adopted (MCM,
1928, par.75, p«58; par.12la, p.126).

5. The evidence for the prosecution is substantial and convinec-
ing that accused on the night of 12 July 1944 at Seamill Camp, al-
though only a private, masqueraded as a Technician Fourth Grade (R7,
11,19). late that evening in company with two other soldiers (R8,19,
51-53), he entered one of the barracks occupied by the 545th Port Com-
pany and after asking for the ettention of the soldiers therein, ad-
dressed them, in substance, as follows;

the began to talk about the fellows in his bar-
racks. He said they would not fall out for rev-
eille; he said the only way to get any action
was not to fall out far reveille, and he says
that a major hit one of the boys on the head with
a flashlight, and also he says he wanted to know
why the boys could not get passes to go down to
Avonmouth, and he also says thatthe paratroopers
was running the boys out of Bristol., ¢ * ® He says
something about the Guardhouse boys sleeping on
the ground, that they would catch their death of
pneumonia sleeping on tha ground in those tents.

¢ * * He gsays he would not tell them not to fall
out, but he knows his company was not going to
fall out, and he was not going to fall out himself®
{R19-20).

The above harangue, as related by the witness Horton received sub-
stantial corroboration by other witnesses (RS8,10-13,19,51-52).

on the morning of 13 July 1944, the men of thé 545th Port
Company {except the First Sergeant, the Staff Sergeant and three or
four platoon sergeants) did not respond to reveille call, PFirst Ser-
geant Carl R. Offord entered the barracks and gave 8direct order to
the men to *fall out for reveille®, They refused to obey the order
(R17)s He thereafter repeated his order several times but he was met
with jeers. The men turned their backs on him and walked away. In
one barracks the men not only declared they were not going to obey the
order, but also that ®if it meant their necks they did not give a hang"®
(R18). Thereafter the company commander, Captain BEdgar K, Sewall, and

CONFIDENT] 4L
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Lieutenant Harris appeared in the campanyarea (R17,23)s When Cap-
tain discovered the men were not *falling out® for reveille, he
entered one of the barracks and gave a direct order to the men to
*fall out* (R23). The men did not obey the order (R17,24). Lieu-
tenant Harris gave them similar orders, which were not obeyed (R18).
Thereafter Captain Sewall was joined by his officers, First Lieu-
tenant Milton R. Morrow and ILleutenant Rudnicki end they entered all

of the barracks and ordered reveille formation but obedience was re-
fused (R17,18,22,24).

*They just met a cold silence,es far as I cean
remember, and a turning away of the eyes and
shifting of the body* (R18).

At about 11345 a.m., the officers attempted to organize a work detail
and gave orders to that effect (R17,18,22,24)s. Only four or five men
responded (R18). ILieutenant Marrow succeeded in assembling a small
group in order to read to them Articles of War 66 end 67, but before
all were in formation some of the original men "drifted away". The
men did not go to noon mess in proper formation (R22). At 2 p.m.,
orders were given to fall in for a road march, but there was no
response (R17,22,2}), It was about 6330 p.m. before a formation was
accomplished and the march was conducted (R17,18,22-23).

6. The testimony for the defense summarizes as follows

Private Olando G. Curry, 542nd Port Company, testified that
accused and Private Willie Co Jackson of the S45th Port Company, prior
to 12 July 194 had engaged in a fisht at Bristol. "over a young lady".
~Davis hit Jackson (R25). (Jackson was a prosecution witness who posi-

tively identified accused as being the soldier who appeared at the
545th pPort Corpany Barracks on the nicht of 12 July 194 and delivered
inciting and inflammatory remarks (R7-10)).

Private Jemes Green, 542nd Port Company, declared that he
was not in the barracks of the 545th Cempany on the night of 12 July
1944, but that about 1l pe.m. two men came to his barracks and sug-
gested to the men that ther not "fall out" for reveille the next morn-
ing, but that accused was not one of them (R26-27).

_ Private First Class Harvey L. Brewington, 542nd Port Com-
pany, testified that on the afternoonof 12 July four men came to the
berracks of his company and saié, "'Don't fall out in the morrning;

we aren't falling out!®, but aceused was not one of them (R27-28).
Iater in the evening witness and accrsed were in the barracis of the
shord corpeny. There was a discussion onong the men but accused ¢id
not aslt any-of them net to "f£zll outt. r Titness was not at the berrasis
of the 5/5th Conwany (R22,29).
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Captain Leonard L. Kern, 542nd Port Company, testified
that accused was a member of his company, that His character was
excellent and that he had asgsisted in quelling a disturbance *in
town? (329 ) .

After his rights were explained to him, accused elected
to be sworn as a witness on his owm behalf (R30). He described at
length the fight he had in Bristol with Jackson, a witness for the
prosecution. He asserted that he knocked Jackson down and "pulled"
a knife on him btut did not cut him. He surrendered the knife to
another soldier upon demand (R32-33).

He asserted that on the night of 12 July 1944 he with Pri-
vates Bllis and Harrison visited two of the barracks of the battalion
in the "5L5th area® where the men were discussing the idea of not "fall-
ing out® for reveille the next morning. On return to his own barracks
a group of newly arrived soldiers were discussing the same subject (R31).
He denied that he wore Technician Fourth Grade stripes; denied that he
joined in the discussion (R33), and perticularly denied that he had
urged any of the men not to fall out for reveille the next morning.

"No, Sir; I have never tried to tell anybody
nothing since I have been in the service® (R34).

7. Accused is charged with the crime of "exciting" a mutiny.
The Specification is based on form 33, page 242, Menual for Courts-
Martial, 1928, The 56th Article of War, in part, declares:

"Any person subject to military law who ® » @
excites ® ¢ ® gny mutiny » *® * in any company
* & % shall suffer death or such other punish-
ment as a court martial may directe,

With respect to the offense the follewing quotations from the Manual for
Courts-Martial are relevants

"Mtiny imports collective insubordinaetion and neces-
sarily includes some combination of two or more pere
sons in resigting lawful military authority. ® & »

The concert of insubordination contemplated in
mutiny ® » ® need not be preconceived nor is it neces-
sary that the act of insubordination be active or vio-
lent, It may consist simply in a persistent and con-
certed refusal or omission to obey orders, or to do
duty, with an insubordinate intent,

An attemnt to comnit a crime is an act done with
specific intent to commit the particular crime and
proximately tending to, but falling short of, its con-
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summation. There must be an apparent possibility to
commit the crime in the manner specified, Voluntary
abandonment of purpose after an act constituting an
attempt while material in extenuation is not a de~
fense,

The intent which distinguishes mutiny & * » ig
the intent to resgsist lawful authority in combination
with others. The intent to create a mutiny * ¢ ¢ nmay
be declared in words, or, @s in all other cases, it
mey be inferred from acts done or from the surrounding
circumstances. A single individual may harbor an in-
tent to create a mutiny and may cammit some overt act
tending to create a mutiny * ® ® and so be guilty of
an asttempt to create a mutiny » ® » alike whether he
was joined by others or not, or whether a mutiny ® & ®
actually followed or nots.

» » ]

no person can be guilty of causing or exciting a mutiny
unless an overi act of mutiny follows his efforts. But
a person may excite or cause a mutiny without taking
versonal nart in, or being present at, the demonstra-
tions of mutiny which result from his activities.

PROOF. = (a) The occurrence of certain collective
insubordination in a certain comyany, party, post, camp,
detachment, or guard, or other command in the Army of
the United States; and (b) acts of the accused tending
to cause or excite the certain collective insubordination®
(M, 1928, pars.l36a,¢, pp.150-151).

Wwinthrop's comments are as follows:

*the exciting & * » of a mutiny would include instances
in which the offender takes no personal part in the
riotous demonstration, but confines himself to the
stimulating of others to the resistance, etc., actually
resorted to. Thus a mutiny may be excited and caused by
an inflammatory harangue addressed to soldiers by one
having influence or authority over them, ®» % #*

The Article, in designating as offenses the begin-
ning, etc., and joining in, a rmtiny evidently contem-
plates that a mutiny shall have been consummated. A
mutiny complete in law must actually have existed to
authorize the bringing to trial of an accused for an
offense of this class® (Winthrop's Military Law and
Precedents - Reprint = pp.582-533) (Underscoring sup-
plied). '

()
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The evidence is clear and positive that accused appeared at one

of the barracks of the 545th Port Campany on the night of 12 July
194} and delivered an inflemmatory harangue, wherein he sought to.
stimulate the men to resist the regularly established military
authority by not responding to the reveille call the next morning.
That such appeal proximately caused the confederated and joint dis-
obedience by the soldiers on the next morning is an irrefragable
inference from the evidence; no other reasonable conclusion is
possible.

The gsoldiers on the following day not only refused to
stand reveille formation but also persisted in their defiant con-
duct by disobeying further orders of their superior officers,
Throughout the day they deliberately pursued a course of recalci-
trancy and revolt that was not only intended to usurp, subvert, set
aside, and override military authority for the time being, but in
fact, did succeed temporarily in its jurpose. The conduct of the
soldicrs constituted a rmtiny (CM ETO 895, Fred A. Davis, et al; CM
ETO 5147, Gayles, eb al; CM ETO 3803, -Gaddis, et al).

Accuced's culpability is found in the fact that he excited
the men to this insubordination and temporary overthrow of the super-
ior milifary authority of the compeny officers. Acting singly and
alone, he could zad did cammit this offense and the proof of his per-
sonal narticipation in the mutiny which followed was not necessary to
convict him of the offense of fexeiting" a mutiny. It is highly sige
nificant that he wore Technician Fourth Grade stripes, wrongfully end
without authority, when he made his demagozic “appeal to the ignorance,
passions and prejudices of his fellow soldiers. The evidence exhibits
him as an undisciplined, recalcitrant soldier who assumed the role of
an agitator and who succeeded in exciting the company to defiance and
discbedience of such nature as cannot and should not be tolerated in
the Army of the Jnited 3tates. JAccused was rightly found suilty of
the crime with which he was charged (CIf ETO 2729, McCurdy).

8. The charge sheet shows that esccused is 2 years two months
of nge znd was inducted at Fort Tay, New York, 27 Aagust 1¢42, to
serve for the dursiion of the war plus six months. He had no prior
service.

9. The couwrl was lezally constituted and had Jjurisdiction of the
person and the cffense., o errors injuriously affecting the substen-
tial rizhts of accused were comitted durinz the trial. The Bozrd of
Review 1s of the opinion that the record of trial is legally suf-
ficient to suoport the fiudings of suilty and the sentence.
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10. The penalty for exciting a mutiny is death or such other
punishment as a court-martial may direct (AW 66). Confinement in
a penitentiary is authorized upon conviction of the crime of mutiny
in its several aspects by Article of Ver 42 and by Act of June 28,
1940, c.439, Title I, section 5 (S4 Stat. 671, 18 USCA 13). The
degsignation of the United States Penitentiary, lewisburg, Pennsyl-
vania, as the place of confinement is authorized (Cir.229, WD, 8
June 1944, sec.II, pers.lb(4), and 3b).

; A ._I s
;7 / /, - ,/
o jee il {', Judge Advocate
A %
X207 Judée Advocate

&{ ¢ LZ/ /< . M%‘g]ﬂl‘ Judge Advocate
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War Department, Branch Office of The Judge Advocate General with
the Buropean Theater of QOperations. 4 NQV TC: Com-
manding General, United Xingdom Base, gommunlcggiéns Zone, European
Theater of (perations, APO 413, U. S. Army.

1. In the case of Private RQBERT DAVIS (32438697), 542nd Port
Company, 507th Port Battalion, attention is invited to the foregoing
holding by the Board of Review that the record of triel is legally
sufficient to support the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article of War
50%, you now have authority to order execution of the sentence.

2+ I recognize the fact that accused's conduct, as shown by
the evidence in this case, was particularly destructive of military
order and discipline. The inference is definite and certain that by
his agitation on the night of 12 July 1944, he was largely respon-
sible for the crystalization of the mutinous intentions of the per-
sonnel of the 5L5th Port Company into actual overt acts of mutiny.
He therefore deserves drastic punishment., However, in view of
precedents established in this theater in mutiny cases, I experience
difficulty in justifying the sentence which includes confinement at
hard labor for lifes I inclose for your consideration copies of the
published orders in CM ETO 895, Davis, et al, and CM ETO 3147, Gayles,
et aly which are indicative of the severity of approved sentences in
this theater imposed upon conviction of offenses connected with the
crime of mitiny. (Please return the copies of saild orders to me when
they have served your purpose.) The sentences of prisoners returned
to the United States to serve imprisonment should be of such nature
as may be defended upon review of their cases by the War Department.
In addigi n the Commanding General of this theater has charged me
with th Egﬁpg vision to secure some uniformity of sentences for
identical offenses. In view of the foregoing, I suggest for your
consideration the question whether accused's period of confinement
should be reduced. Any reduction in the sentence should be evidenced
by supplemental action to be returned to this office for attachment to
the ‘record of trial.

3. VWhen copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsement, The file number of the record in this office is CM ETO 3928.
For convenience of reference please place thet number in brackets at the

end of the orders (CM ETO 3928). oy

E. Cs McNEIL,

Brigadier General, United States Army,
Assistant‘ludge Advocate Generale.
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CONFIDENTIAL

Branch Office of The Judge Advocate General (93)
with the
European Theater of Operations
APO 887
BOARD OF “EVIEW NO, 2 8 DEC ]944
Cli ETO 3929
UNITED STATES )  WESTERN BASE SECTION, CO:MUNICATIONS
) Z0ONE, EUROPEAN THEATER OF OPERATICKS.
v. )
) Trial by GCM, convened at Lichfield,
Privates MICEAEL SARCINELLI )  Staffordshire, England, 11 September
(32487736) and FRANK F, ) 1944. Sentence: Dishonorable dis-
TERSIGNI (12042116), 316th )  charge, total forfeitures, and con=
Replacement Company, 10th ) finement at hard labor for 10 years.
keplacement Depot ) Lastern Branch, United States Dis-
)  ciplinary Barracks, Greenhaven, New
) York.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEFPER, Judge Advocates-

l. 7The record of trial in the case of the soldiers named
above have been examined by the Board of Review,

2. Accused were,tried upon the following Charge and Specifi-
cation: '

SARCINELLT
CHARGE: Violation of the 6lst Article of War,

Specification: In that Private Lichael (KMI)
Sarcinelli, 316th Replacement Company, 44th
Leplacement Battalion, 10th Replacement Depot,
Whittington Barracks, Lichfield, Staffordshire,
Engleand, did, without proper leave, absent him-
self from his organization at Whittington Bar-
racks, Lichfield, btaffordshire, England, from
on or about 9 June 1944 to on or about 13 Aug-
ust 1944.

-1 -
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TERSIGNI
CHARGE: Violution of the 6lst Article of War.

Specification: In that Private Frank F, Tersigni,
316th Replacement Company, 44th Replacement
Battalion, 10th Replacement Depot, Whittington
Barracks, Lichfield, Staffordshire, England,
did, without proper leeve absent himself from
his orgenization at Whittington Barracks,
Lichfield, Staffordshire, England, from on or
about 9 June 194/ to on or about 13 August.

3. This was a common trial, to which each accused expressly
consented, Each was accorded the right of one peremptory challenge,
Each pleaded guilty to and was found guilty of hls respective Charge
and Specification, Evidence was introduced of five previous convic-
tions of Sarcinelli: thres by special court-martial, the first invol-
ving also a breach of parole in viclation of Article of War 96, all
for absence without leave on three occasions, for 28, for about 99 days,

for sbout 11 days, respectively, in violation of Article of War
61, and two by summary court for absence without leave on two occas-
ions, for 6 days and for 7 days, regpectively, in violation of Article
of War 61, Evidence was introduced of three previous convictions of
Tersigni: one by summary court for absence without leave for 28 days
and two by special court-martial for absence without leave for 99
days and 23 days, respectively, all in violation of Article of War
61, Each was sentenced to be dishonorably discherged the service,
to forfeit all pay and allowances due and to become due, and to be
confined at hard labor at such place as the reviewing authority may
direct for 20 years. The reviewing authority, the Commanding General,
United Kingdom Base, Communications Zone, European Theater of Opera-
tions, successor in command, approved each sentence but remitted 10
years of the confinement imposed, in esch case, designated the
FEastern Branch, Unlted States Disciplinary Barracks, Greenhaven,

New York, as the place of confinement, ana forwarded the record of
trial for action pursuent to Article of War 503,

4Le Accused were both members of the 316th Replacement Company,
10th Replacement Depot. As shown by duly authenticated extract
copies of the morning reports of their organization, each accused
absented himself, without leave from his organization, et Army Post
Office 874, on 9 June 1944. It was further shown that such absence
was terminated by the arrest of both accused by military police in
Birmingham, England, on 13 August 1944.

5. Advised of his rights, each accused elected to remain silent.
Neither called any witnesses,

6. Each allegation of the Specification in each case was estab-
lished., It is alleged that the initial absence of each accused oc-.
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curred at a named location. The proof was that the initial ab-
sence occurred at a place identified only by an Army Post Office
number., It will be prgsumed that the court took judicial notice
of the fact that the allegation and the proof was the same with
respect to that location,

7. Legally constituted courts of the Western Base Section,
Comnmumnications Zone, were absorbed by and became an instrumenta-
lity of United Kingdom Base, The jurisdiction of the court be-
fore which accused arraigned and tried remained legally un-
impaired (CM ETQ/Caz§§§ ot al).

£, Accused Sarcinelli is 23 years old. He was inducted
at Camden, New Jersey, 16 January 1943, for the duration of the
war plus six months, He had no prior service.,

Accused Tersigni 13 22 years old. He enlisted at New
York City, New York, 13 January 1942, for the duration of the war
plus six months., He had no prior service,

9. The court was legally constituted and had jurisdiction
of the persons and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of gullty and the
sentences,

10. The punishment for absence without leave in violation
of Article of War 61 is as a court-martial may direct, except
death, Designation of the Eastern Branch, United States Disci-

plinary Barracks, Greenhaven, New York, as the place of confine-
ment is proper (AW 42; Cir.210, %D, 14 Sept. 1943, sec.VI, as

amended) .,
@W | ;Tudge Advocate

Judge Advocate

_&v@;ﬁ%ﬂ,ﬁ.&&wse Advocate
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lst Tnd.

Var Department, Brench Otfice of The Judge Advocate General with
the Europeen Theater of Operstions. 8 DEC 1944 TOs Com-
manding General, United Kingdom Base, Communicetions Zons, Furopean
Theater of Operations, APO 413, U. S. Army,

1. In the case of Privates MICHAEL SARCINELLI (32487736) and
FRANK F. TERSIGNI (12042116), 316th Replacement Company, 10th Re-
placement Depot, attention 1s invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence, which holding
is hereby approved., Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence.

2, TWhen copiles of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement, The file number of the record in this office is
CM ETO 3929, For convenience of reference, please place that number
in brackets at the end of the orders (CM ETO 3929).

O

:Erigadier General, United States Army,
Assistant Judge Advocate General,

.~IDENTIAL .
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Branch O0ffice of The Judge Advccate General

with the
European Theater of Operations
i70 887
BCAPD OF REVILW KC. 2 P
Cx ETO 3930
UNITED STATES ) WESTERN BASE SECTION, COMMTNICATIONS
) ZONE, EUROPEAN THEATIR OF CPERATIONS
v. )
) Trial by GCM, convened at Newport,
Private JOSEPH J. PLKEZ ) Monmouthsire, South %ales, 7 Septem~
(36316307), 156th General ) ber 1944. Sentence: Dishonorable
Hospital ) discharge, total forfeitures ard con-
) finement at hard labor for fifteen
) years, United States Penitentiary,
) Lewisburg, Pernsylvania,

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier above named has
been examined by the Board of Review.

2, Accused was tried upon the following Charge and Specification:
CHARGE: Violetion of the 96th Article of War,

Specification: In that Private Joseph J. Perez, 156th
Gereral Hospital, Hereford, Herefordshire, England,
did, on or about 31 July 1944, at Ivers Brook, Mansell
Lacy, Herefordshire, England, wrongfully and unlaw-
fully attempt to have carnal knowledge of Margaret
Elizabetn Humphries of Ivers Brook, Xansell Lacy,
Herefordshire, England, the said Margaret Elizabeth
Humphries then being a female under the age of consent,

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation, No evidence of previous convictions was introduced. He was sen-
tenced to be dishonorably discharged the service, to forfeit all pay and
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allowances due or to become due, and to.be confined at hard labor,
at such place as the reviewing authority may direct, for 20 years,
The reviewing authority approved the sentence but reduced the period
of confinement to 15 years, designated the Federal Penltentiary,
Lewlsburg, Pennsylvania, as the place of confinement, and forwarded
the record of trial for action pursuant to Article of War 503,

3. For the prosecution, Mrs, Doris Humphries testified that
on Sunday, 30 July 1944, her eight-year old daughter, largaret Eliza=-
beth, "went away on an errand to the neighbors" and returned home in
conpany with the accused, He stayed at the Humphries! home for %a
few gseconds" and then left, After his departure, Mrs, Humphries
learned thet he had arranged to meet her daughter "at this particular
place™ on the following day, The actions of accused aroused lrs,
Humphries! suspicions and the incident was reported to the police
(R6,7). On the following day, at about 1750 hours, accused came to
the Humphries! home and "inquired for some tools to mend his bicyele",
Mrs, Humphries replied that she had none but "suggested where he could
get some, but he said he didn't know the way * * * and covld my girl
go with him to show him the way" (R6). After consulting the police
constable who was then present in her home as & result of the previous
report, Mrs, Humphries permitted her daughter to accompany the accused
(R6,7). She next saw the accused after he had been arrested (R6).

Police Constable William John Lines testified that on 30
July 1944 he had been informed by his superiors that, as the result
of a complaint, he would be required to report for special duty on
the following day in plain clothes. On 31 July 1944 he reported to
the Humphries'! home and "was having a cup of tea with Mrs, Humphries
when the accused came to the back door" and requested Mrs., Humphries
to lend him some bicycle tools. Mrs, Humphries said she had none
but suggested that accused might be able to borrow sonme from one of
the neighbors. Accused stated that he did not know where the neigh-
bor lived and asked Mrs. Humphrles to permit her daughter to accompany
him to show him the way., After consultation with the witness, Mrs,
Humphries consented., When the accused and Margaret left the house,
the witness followed them. Accused and the girl proceeded down the
road for about fifty yards at which time accused turned off the road
into a field, Margaret, after hesitating for "a few moments", fol-
lowed him. Accused removed his coat, placed it on the grass, “pressed
the little girl down on his coat and kissed her", He then began to
remove the child's knickers (R8). At this time Margaret said "I don't
want my knickers off" and kicked and struggled but "accused moderately
restrained her, he held her down, He kept oh removing her knickers"
(R8,9). Accusad then unbuttoned his trousers, dropped them down, "he
was well exposed", "spread the child's legs open and began to descend
on the child", At this time accused "was within a few inches of her
person", Her private parts were exposed., The witness then "closed
with the accused", knocked him down and handcuffed him. The witness

3930



(99)
later released accused to the custody of the "U.S. Police" (R9).

Margaret Elizabeth Humphries, eight years of age, after
being examined as to her competency, was sworn and testified that
she first saw accused "at our road * * * on a Sunday morning", At
that time, accused asked her to meet him "on the londay night at
six o'clock" (R12). She met him on that night and walked with him
"inside the gate * ¥ ¥ not very far" from the house. She stated
that after their arrival accused "sat me down" and, although she
kicked at him and tried to prevent him from so doing, removed her
knickers (R12,13). When accused was removing her knickers, her
dress was "thrown up over my knees" but accused did not pull her
dress up above her walist. Accused then started to unbutton his
trousers and got "to the bottom of his buttons" when the police
came, When interrupted, accused had not let his trousers down
and no part of his body was exposed to Margaret's view, After ac~
cused had taken her knickers off, he did not make "any other motiont
toward her before the arrival of the police (R13).

The prosecution introduced an unsworn statement made by
accused to the investigating officer, after having been advised
of his rights, in which he stated that on Sunday, 30 July 1944,
while on his way to keep a date with one Edna Lowe, he met iargaret
and stopped to talk with her. At that time he arranged to meet her
the following day at 1800 hours. He then proceeded on his way, met
Miss Lowe, and "tried to get better acquainted with her, but couldn't
meke any headway". He then left Miss Lowe to keep another date with
a Ruby Lewls, She failed to keep the date but accused saw her later
that evening and made another date with her for 1700 hours on the
following day. On 31 July 1944, she again failed to keep the date
whereupon accused got on his bicycle to ride "towards Ruby's house
to find out why she didn't keep the date"™, He stated that he "was
all swollen up with emotion and hed no means of satisfying myself,
and had found none since I'd been in England", He had "tried very very
hard" to find some girls to satisfy his desires but "no matter how
hard I tried I couldn't do it", While en route to the home of iliss
Lewls, as he passed the Humphrles' house, he had a flat tire. He ac-
cordingly went into the house and asked Mrs. Humphries for some tools
to repair the tire. As Mrs. Humphries had no such tools, she suggesled
that he try to secure some from one of her neighbors. He did not know
the way so he asked if Margaret might accompany him. He and Margaret
started to walk up the road "when Margaret asked that we should go in-
to the cornfield, and something came over me for the first time and
before I knew it I wag handcuffed", Accused stated that "I wasn't
going to put it in her, but was just going to play. I was getting
ready to put the rubber on so I wouldn't get her dirty when I was
handcuffed" (Pros. Ex.B).

4o Accused, after being advised of his rights as a witness, made
an unsworn statement in which he said that he was abnormally oversexed
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and had attempted to secure a release from the army so that he
could "reduce my nature by getting married", However, he was
“turned down by Section Eight", He stated that he had tried to
control himself but felt that the only solution was a release

from the army so that he could "find me a decent woman®. Accused
closed his statement with the remark "I want to have a woman law-
fully and live according to the way the good book tells, * * * Un-
fort?nately my sex got the best of me., That is all I have to say"
R19).

5. An attempt to commit a crime is an act done with intent
to commit that particular crime and forming part of a series of
acts which will apparently, if not interrupted by circumstances
independent of the doer's will, result in its actual commission
(mcu, 1928, par.152b, p.190). Accused, by his own admission, was
highly sexed and had sought unsuccessfully and was then seeking
to find a woman with whom he could satisfy his desires. He made
arrangements to meet Margaret Elizabeth Humphries at a place speci-
fied by him. While this meeting apparently did not take place
exactly as planned, it was shown that the accused, shortly before
the time previously set for the meeting, appeared at the Humphries!
home and, upon being directed to a neighbor's house to secure some
bicycle tools requested by him, asked if the child might accompany
him in order to show him the way. The testimony of the child indi-
cates that he then went with her into a fleld, caused her to sit
‘down, lifted her dress, removed her knickers and unbuttoned his
trousers. Thls testimony was corroborated by that of the British
constable. From the evidence adduced, the court was clearly war-
ranted in finding that the acts of accused were done with an intent
carnally to know the victim, a child eight years of age, and formed
part of a series of acts which apparently would have resulted in the
commisslion of that offense had accused not been interrupted by the
intaference of the constable. The evidence was thus sufficient to
support the finding of guilty of the Charge and its Specification,

6. The court before which accused was arraigned and tried
on 7 September 1944 was appointed by the Commanding General, Western
Base Section, Communications Zone, European Theater of Operations,
on 27 August 1944. Western Base Section was dissolved as of 0001
hours, 1 September, 19/4, and United Kingdom Base, Communications
Zone, European Theater of Operations, was activated at the same time
ahd on the same date (GO 42, 31 August 1944, Communications Zone,
European Theater of Operations). United Kingdom Baze absorbed
Western Base Section and the court became an instrumentality of the
former command with its functions and jurisdiction legally unimpaired
(CHM ETO 4054, Carey et al).

7. The sentence, as approved by the reviewing authority, in-
cludes confimement at hard labor for 15 years and a Federal penitentiary
was designated as the place of confinement, This Board has recently
held that for the commission of the offense of mttempted carnal know-
ledge of a female under 16, the maximum period of confinement which
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may be imposed is ten years (CM ETO 3926, Manus). So much of the
sentence in the instant case as provides for confinement at hard

labor in excess of ten years 1s therefore illegal. Furthermore,

pentitentiary confinement is not authorized for this offense

(Cv ETO, 3926, Manus).

8. The charge sheet shows that accused is twenty-four years
of age and was inducted on 6 February 1942, He had no prior service.

9. The court was legally constituted and had jurisdiction of
the person and the offense. No errors injuriously affecting the sub-
stantial rights of the accused, other than the imposition of the ex-
cessive period of confinement above noted, were committed during the
triel. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the finding of guilty and so
mich of the sentence &s involves dishonorable discharge, total
forfeitures, and confinement at hard labor for tem years, at sonme
place other than a pentitentiary, federal reformatory or correctional
institution.
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(102) :
1st Ind.

War Department, Branch Office of The Judge Advocete General with the
Europsan Theater of Operations TO: Commanding
General, United Kingdom Base, Communi déglgg gkﬁ% European Theater of
Operations, APO 413, U. S, Army.

1. In the case of Private JOSEPH J. PEREZ (36316307), 156th
General Hospital, attention is invited to the foregoing holding by
the Board of Review that the record of trial 1s legally sufficient
to support the findings of gullty and so much of the sentence as im-
poses dishonorable discharge, total forfeitures and confinement at
“hard labor for ten years, at a place other than a penitentiary,
federal reformatory or correctional institution, which holding is
hereby epproved. Under the provisions of Article of War 50%, you
now have authority to order execution of the sentence, .

2. I particularly invite your attention to the fact that
the pericd of confinement in the approved sentence is excessive,
The maximum perloed of confinement authorized for the offense is ten
years (18 USCA 455). Accordingly, by additional action, which should
be forwarded to this office for attachment to the record, you should
reduce the period of confinement to ten years. The -offense of which
accused was convicted is not punishable by penitentiary confinement
by either the Federal Criminal Code or the Code of the District of
Columbia, therefor, confinement in a pentitentiary is not authorized.
The place of confinement should be changed to Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York. Reduction of the
period and redesignation of the place of confinement will be recited
in the genersal court-martial order.

3, Attentlon is Invited to the testimony of the mother and the
British police officer which shows that this accused was practicelly
invited to commit an offense with the child., While the facts do not
meke out a case of entrapment, they do show that the mother was sus-
picious, and notified the police, that a police officer in plain
clothes came to the house, that the eight year old child was permitted
to go out with the accused followed by the police officer who arrested
him in the act of making indecent advances toward the child. Such con-
duct by the parent and the police is certainly unusual., The child
could have been protected and the crime prevented by not allowing the
child to go with the accused., There 1s no suggestion that accused
had behaved improperly before although he had asked the child to meet
him, This ies reported to you for your consideration in fixing the
sentence. The record of trial 13 returned.

4. TWhen coples of the publisheé order are forwarded to this

office, they should be accompanied by the foregoing holding and this
_indorsemert, The file number of the record in this office is CM ETO

39310
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3930, For convenience of reference, please place that nufiBér an
brackets at the end of the order: (CM ETO 3930).

// /"//

e

L, McNEIL,
Brigadier General, United States. Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General

with the
Buropean Theater of Operations
Apo 337
\
* BOARD OF REVIEW NO. 1 .
! 9.4 NOVIGH
ClM ETO 3931
UNITED STATES ) SCUTHERN BASE SECTICH, COLTMUNICATIONS
_ g ZONE, EUROPEAN TIHEATER OF OPERATIONS
Ve
. ) Trial by GCM, convened at Zastbourne,
Private First Class JUAN G. ) Sussex, England, L August 19kl
HARQUEZ (383L0L3L), 129th )3 Sentence: Dishonorable discharge,
Signal Radio Intelligence ) tobal forfeitures, and confinement
Company ) at hard labor for ten years. Federal
) Reformatory, Chillicothe, Ohio.
HOLDING by BOARD OF REVIEX NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

v le The record of trial in . the case of the soldier named above has
been examined by the Board of Review.

2+ Accused was tried upon the following Charge and spec1flcatlon.
CHARGE: Violation of the 93rd Article of War.

Specification: In that Private First Class Juan G.
Marquez, 129th Signal Radio Intelligence Company,
did, at 0ld Town, Eastbourne, Sussex, England,
on or about 1 July 194}, wilfully, feloniously
and unlawfully kill Guardsman Edward Fox by
stabbing him with a knife.

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion. lio evidence of previous convictions was introduceds. He was sentenced
to be dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place as

the reviewing authority may direct, for ten years. The reviewing author-
ity, the Commanding General, United Kingdom Base, Communications Zone,
European Theater of Operations (successor in command), approved the sentence,
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designated the Federal Reformatory, Chillicothe, Ohio, as the place of
confinement, and forwarded the record of trial for action pursuant to
Article of War 50%.

3e The evidence for the prosecution was substantially as follows:

Shortly after 10:30 p.m. 1 July 19LL, accused and three other
American soldiers went to Snappy Snacks, a small restaurant in Old Town,
and sat down to eat at one of the tables (R17). At about 11 p.m. five
British soldiers, including the deceased, Edward Fox, all of them Grena-
dier Guardsmen, entered the restaurant (R9,10). The Americans had had
something to drink about three hours previously and the Guardsmen had come
from a public house, but there is no evidence that any of the soldiers in
either group was under the influence of liquor (R11,17).

Guardsman Scarlett, one of the British soldiers, testified that
on their way out of the restaurant one of the four Americans made a remark
to Guardsman White, who was standing near the door. White asked them
what they said and accused grabbed him by the coat, saying, "Come outside
and we will show you." White pushed his hand away. Another American said,
#iCome on, we don't want any trouble,® and all four left the restaurant.
Fox, who was standing in line at the counter, saw the incident and went
after them. All of the Guardsmen, including the witness, followed him
(R10,11). Outside he saw one of the Americans near Fox, another farther
away and two standing to the right. Two Guardsmen approached these two
in a threatening manner. They ran awaye. It was rather dark and features
could not be clearly discerned (R13). An American soldier whom he could
not identify struck a blow at Fox. Upon receiving the blow the latter
dropped into a half-crouched position, and said, #I have been stabbed, get
a doctor, quick. He's got me.® He was carried into the restaurant. His
left side was covered with blood. The witness removed his clothing,
bandaged the wound, and cared for him until the ambulance arrived (R10,11).
The witness =w no knife or other object in the hand of the soldier who
stru;k Fox (210). He did not hear accused say- anything to Fox at any time
(rR12). ' : _ : _

, .
Guardsman Beéch testified that he and Fox were in line at the
counter for their suppers when Fox suddenly rushed past him with both arms
stretched out and pushed at least two American soldiers out the door (Rl,
15)s Beech followed him outside and there saw Fox and an American soldier
at the edge of the sidewalk. The American took an upward stroke and Fox,
holding his stomach, came over to the witness saying "he has knifed me.
Get him" (Rll). Beech then saw the American standing in the middle of the
road with his hands vefore him as if wiping a knife or sheathing ite. But
he was not sure he saw a knife, and could not tell its length or otherwise
describe ite Beech chased him but he was a fast runner and got away (Rll,
16). Beech saw no provocation for Fox rushing after the Americans. He
heard no argument between them and Fox (R15). The witness was not sure if
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>y of the Americans who were at the Snappy Snacks on the night 1 July
were present in the court room (Rl,).

Private Clemente, who was one of the soldiers with accused, testi-
fied that on the way to the restaurant both accused amd Private Caro dis-
played knives, did some swearing, and referred to some trouble or argument
that had occurred in the restaurant on the preceding night. The knife
shown by accused was similar to the one subsequently received in evidence
(rR17,18,20; Pros. Ex. 6). As they filed out of the restaurant a Guardsman
at .the door grabbed accused. When the witness tried to separate them, hse
himself was seized by four other Guardsmen and pushed out the doore On the
sidewalk & Guardsman menaced accused. The witness saw accused take a swing

"with his right hand at a Guardsman and the latter #folded up" and groaned.
It looked as if the blow landed on the legs The witness thereupon took
hold of Caro and both ran from the scene, eluding some Guardsmen who chased
them, and leaving accused and the other American behind, He saw no knife
in accused's hand at any time during the fight (R17-20).

Private Perez, who slept in the same billet as accused, testified
that sometime after 10 p.m., 1 July, he saw accused come into the billet
with Caro, and heard him tell Caro that he had gotten into trouble, that
a group of men had "jumped on him4$ and that in order to defend himself he
had pulled out a knife and cut one of them, Caro said nothing (R23,2L).

Dr. Arthur Jeffery Shera, a duly qualified physician, testified
that he saw the body of Guardsman Edward Fox on 3 July and that he made
a post-mortem examination at the request of the police. He found the sub-
Ject to be six feet and one inch in length, very muscular and well-developed.
An elliptical wound in the right groin, two inches by one inch, penetrated
to a depth of seven inches from a point on the rim of the pelvic bone in
a domward and imward direction to the vessels which lie on the surface
of the spinal column, piercing both the artery and vein and causing a fatal
internal hemorrhage. Death was the result of this deep stabbing wound which
could)have been inflicted by a knife like the one in evidence (R22; Pros.
Ex. 6).

© Edmund P. Crovo, Agent of the Criminal Investigation Division,
testified that he was called by the civilian police to investigate®a knif-
ing case™ (R24,25). He saw accused on the night of 2 July and questioned
him before his rights were explained to him. Nothing was taken down in,
writing at that time. Accused admitted he had been at the Snappy Snacks
restaurant but denied any knowledge of the kmifing. As a result of what
accused stated, the agent interviewed other witnesses. Accused spent
that night in a barred cell at the police station. On the following day,
3 July, at 11 a.m., the witness saw accused again, explained to him Art-
icle of War 24, and told him that he could remain silent if he wished,
and that anything he did say would be put down in writing and could be
used either for or against hime He took the statement from accused in the
presence of another agent and the superintendent of police (R25). Accused
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made no admission or confession prior to the warning (R26). It was
developed from this witness in a series of leading questions on direct
exanmination that no coercion, hope of reward of fear of punishment was
employed as a means of obtaining the statement, and that the statement
was voluntarily given (R25).

On pages 26 and 27 of the record of trial the following colloquy
appearsi

#Defenset The accused wishes to take the stand
and testify only to the manner in which the state-
ment was taken.

"Law Members +# # # Let the accused take the stand.
This testimony will be confined merely to the
taking of that statement. This is entirely con-
fined to the one statements This is not on the
issue of the crime at all."

Accused was thereupon sworn and testified that when he was inter-
viewed on 3 July the first thing agent Crovo said to him was ¥You killed
hime You know you killed him.® Accused asked him, #How do you know I
killed him?"® and the agent replied that

fthe just knew he did. What's the use of lying?
You know you killed him % # #., You might as
well tell me you killed him and get it over
wit. % # 3 What's the use of having other boys
in trouble when you know you did it?"

The agent asked questions and then wrote the answers. There were two men
questioning him. He thought a lieutenant was there also, but he was not
sure. Accused was sitting in a chair, one of the agents was at a table
and the other was standinge. They did not lay hands on hime The agent
talked ®pretty rough® and accused was afraid of him and felt intimidated.
His rights were explained to him after the agent had written the statement.
He was not told that anything would happen to him if he did not sign it.

He signed the statement after he had read it and after he had been told

of Article of War 2L (R27,28).

Accused was asked but one question by the Trial Judge Advocate
on cross-examination (R27):

3. Was the statement you made true?
A. Yes, sir.®

No objection was offered to this question. The Law Member admitted the
statement in evidence (R23; Pros. Ex. 5). A warning at the top of the
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first page of the statement was subscribed by accused. "It informed him
that it was his privilege to remain silent and that anything he said might
be used for or against him in the event the investigation resulted in a
triale The statement (Pros. IEx. 5) reads as follows:

I hereby make the following statement of my own
free will without threat or promise. On 30 June
19LL, at about 2300 hours I was in the Snappy
Snax: Cafe. Pvts Caro, Garza and Perez were
with me. A group of British Guardsmen tried

to start trouble by calling us "Dirty Yankees®
and saying other things against us. I avoided
any arguments by reasoning with them. We left
the Cafe that night without any fighting being
done.

10n 1 July 194, at about 1330 hours I left my
billet at 19 Le Brun Rd, Eastbourne, in company
with Pvt Caros I took a knife along and so did
Caro. We took them for protection for we had
heard of fellows being beaten up. The knife I
took belonged to Arthur Ramos. It has his

first two initials and name on it. We attended
the movies and at about 1800 hrs we went to the
Snappy Snax and ate. After eating we went
across the street to a pub and drank until 2000
hrs. From there we went to the Lamb Hotel. We
went upstairs to the dance. When the dance
ended at 2230 hrs we met Pvts Clemente and Garza
and we all went to the Snappy Snax to eat.. In
the cafe there were about 15 Guardsmen and some
civilians. There were no other American soldiers
but us. We had a meal and when we were finished
at 2310 or 2315 hours we started to go out. The
first one of us to go was Pvt Caro, Clemente

was next, then me, then Garza. Garza had some
trouble getting out. When he finally came out
he was followed by a group of Guardsmen. They
said, "MWe'll get em," they tried to get Garza and
I. They threatened to kill us. Garza started
running and they piled on me. I pulled out my
knife and cut one of them. I.heard him groan and
I ran with a Guardsman chasing me. I caught up
with Garza and I told him I cut one but didn't
know if I hurt him or not. I left Garza before
I got to my billet., I put my knife in the bushes
of our lawn. I then went in the house and saw
Caro and Perez. We talked a bit about the fight
and I told them I thought I had eut one of them.
I then told Caro where I hid the knife.

- TAERTTAL 3931



CONFIDENTIAL
(110)

"I recognize the knife that I took from Ramos's
room and it is the one that was shown to me by
Agent Lyler. It is the one I used on the night
of 1 July 19Lh.n

_ Agent Crovo was recalled to the stand and identified the knife
referred to as Prosecution Identification Txhibit (R17,22) as the knife
that was given to his fellow-agent by Private Caro on the lawn at 15 Le
Brun Road. The knife was found before the statement was obtained from
accuseds He also identified the sheath for the knife by the initials
AJD.R. written thereon (R29)e The knife and sheath were both received in
evidence without objection (R29; Pros. Exs. 6,7)e The knife (Pros. Ex. 6)
was tested and showed presence of human blood on the blade (R29).

4e The defense called Captain Edward Grubin, Signal Corps, who testi-
fied that the accused had joined his company shortly after its activation
in December, 1942, and had remained with it ever since. Eis character dur-
ing all that time was excellent. WNot long after he came into the company
he was promoted to private first class (R30). The defense introduced no
other evidence. Accused upon being advised of his rights, elected to re-
main silent (R31).

5. The written statement received in evidence (Pros. Ix. 5) consti-
tuted a confession (Ci ETO 292, lickles; C ETO 2625, Pridcen; 2 Vharton's
Criminal Evidence, secs. 579, 580, pp. 953-954). On the preliminary ques-
tion of the admissibility of the corifession the testimony of accused to
_ show undue influence was properly offered and received (Id, sec. 594, p. 995)
3ince accused became a witness on his own behalf for an expressly limited
purpose which excluded inguiry into the issue of his guilt or innocence
of the offense charged, the prosecution!s question -~ fas the statement
you made true?!" - was highly impropere. The question and the affirmative
answer by accused, in view of the fact that the statement was subseguently
received in evidence, were substantially a confession of his guilt in
opan court and constituted an invasion of his privilesze to remain silent
on the issue of his guilt, which privilege he significantly elected to
assert both at the time he appeared as a witness for the limited purpose
and later when his rights were explained to hime, Thefaildire of accused
to insist upon his privilege, and of his counsel to object when the ques-
tion was asked, do not constitute waiver under the circumstances.) The
improper question and the answer elicited, may well have influenced the
law member in ruling that the confession was voluntary, and the court in
finding that accused committed the offense chargeds Testimonial worth-
lessness and unreliability constitute one of the underlying and fundamental
principles on which involuntary confessions are rejected (2 Wharton's
Criminal Evidence, sec. 603, p. 1006). The testimony of accused that his
statement was true may have lead the law member to conclude that eny
improper methods used to secure the statement in this case did not in fact
so influence the mind of accused as to induce him to meke a false confession,
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and that therefore the statement was voluntary. It cannot be said that

the testimony of the Agent Crovo and accused, independently of the latter's
admission of the truth of his statement, contain legal evidence of such
quantity and quality as practically to compel a finding that the statement
was voluntarily given (see Cli ETO 1201, Pheil; CM ETO 1693, Allen). The
law member could reasonably have come to the opposite conclusion by reject-
ing Crovo's testimony and believing accused{} The admission of the confes-
sion was therefore an error and the sufficiency of the evidence to support
the finding of guilty by the court independently of the evidence illegally
received must be determined in accordance with principles applied in the
Pheil and Allen cases, supra.’’

If the confession and the improper question with accused's
answer thereto are eliminated from the record, the evidence which remains
is of sufficient probative force as virtually to compel a finding of guilty.
The evidence remaining points clearly to accused, and to no other, as the
man who struck the blow that killed Fox at the time and place alleged,

The evidence likewise leaves no. doubt that the weapon he wielded was the
knife he had displayed on the way to the restaurant. The dimensions of the
wound attest to the size of the knife. The violence of the blow, the
depth of the penetration, and the part of the body struck bespeak the re-
quisite intent to kill or to inflict serious bodily harm which makes the
slaying willful and voluntary. The evidence is inadequate to sustain a
claim that the killing is to be excused on the ground of self-defenses

No reasonable grounds are disclosed for a belief on the part of accused
that resort to a deadly weapon was necessary to save his life or prevent
great bodily harm to himselfs There is no evidence that accused made ary
attempt to retreat as far as he safely could until after he had dealt the
fatal blow (KCM, 1928, par. 1L8a, p. 163; CH ETO 2103, Kern). The elements -
necessary to establish the offense of voluntary manslaughter are present
(McM, 1928, par. 1h9a, pp. 165-167; CI ETO 3362, Shackleford; CX ETO 3937,
Bierow). The Board of Review is of the opinion that the lezal evidence
Introduced by the prosecution substantially compelled a. finding of zuilty;
. hence the error above discussed was non-prejudicial to the substantial
rizhts of accused (AW 37).

, 6. The charge sheet shows that accused is 21 years of age and was
inducted 28 December 1942 to serve for the duration of the war and six
monthse. He had no prior service.

T« The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence.

8. Confinement in 2 penitentiary is authorized,upon conviction of
the offense of voluntary manslauzhter, by A 42 and Section 275, Federal
Criminal Code (18 USCA LSL). Prisoners, however, under 31 years of age
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and under sentence of not more than ten years, will be confined in a
Federal correctional institution or reformatory. The place of confine-
ment herein designated is therefore proper (Cir. 229, #WD, 8 June 19LkL,
sec. II, pars. 1a(l) and 3a). :
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War Department, Branch Office of The Judge Advocate General with the
Furopean Theater of Operations. 24 NO OV 1944 TO: Conmanding
General, United Kingdom Base, Corrmunications Zone, European Theater

of Operations, APO 113, U.S. Army.

1. In the case of Private First Class JUAN G. IARQUEZ (38340L8L),
129th Signal Radio Intelligence Company, attention is invited to the fore-
going holding by the Board of Review that the record of trial is legally
sufficlent to support the findings of gullty and the sentence, which hold-
ing is hereby approved. Under the provisions of Article of War 50%, you
now have authority to order execution of the sentence.

2+ When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and the indorsement.
Tne file number of the record in this office is CM ETO 3931l. For conven-
ience of reference, please place that number in brackets at the end of the
order:t (CM ETO 3931).

v E. C. HcNEIL, .
Brigadier General, United States Army,
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 871
BOARD OF REVIEW NO. 1
CM ETO 3932 12 0CT1944
UNITED STATES V CORPS

Ve Trial by GCL,, convened at
Headquarters V Corps, Rear
Echelon Command Yost,

Moussy le Vieux, France,

L4 September 194L. Sentence:
To be hanged by the neck un-

til dead.

Private First Class PAUL il.
KLUXDAL (36395076), Head-
guarters Battery, 200th
Field Artillery Battalion.

HOLDING by BOARD OF REVIEW NO. 1
SARGENT, SHERWAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Heview and the Board
submits this, its holding, to the Assistant Judge Advocate
General in charge of the Branch Office of The Judge Advocate
General with the European Theater of Operations.

2. Accused was tried on the following Charge and Speci-
fication:

CHARGE: Violation of the 924 Article of War.

Specification: 1In that Private First Class
Paul . Kluxdel, Headquarters Battery,
200th Field Artillery Battelion, did, in
the vicinity of Vire, France, on or about
12 August 1944, with malice aforethought,
willfully, ddiverately, feloniously, un-
lawfully, and with premeditation kill one
First Sergeant Loyce ... ilobertson, Head-
quarters Battery, 200th Field Artillery
Battalion, a human being, by shooting him
with a carbine,

-1 -
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He pleaded not guilty and, all members of the court present
at the time the vote was taken concurring, was found guilty
of tne Charge and Specification. No evidence of previous
convictions was introduced. £1]1 members of the court
present at the time the vote was taken concurring, he was
sentenced to be reduced to the grade of private, to be dis-
honorably discharged the service, to forfeit all pay and
allowances due or to become due, eand to be hanged by the
neck until dead, The reviewing authority, the vomaanding
General, V Corps, approved the sentence, withheld the order
directing execution thereof pursuant to Articles of War 48
and 50% and forwarded the record of trial for further action
thereunder, (The record of trial is treated by the Board
of Review as though forwarded under Article of iar 48). The
confirming authority, the Commanding General, European
Theater of Operations, confirmed only so much of the sentence
as provided that accused be hanged by the neck until dead,
and withheld the order directing execution of the sentence
pursuant to the provisions of Article of War 50%.

3. The evidence for the prosecutlion showed that on
12 August 1944 eccused was a member of Headquarters Battery,
200th Field Artillery Battalion, and was a radio operator.
Deceased, lLoyce il. Robertson, was the first sergeant of the
battery and was known as "Robbie" (R7,22,24). During the
early afternoon of 12 August, accused and Staff Sergeant
Leroy Reber of the same organization were riding in a truck.
Accused slapped Reber on the head & few times and upon
several occasions attempted to converse with the sergeant
who

*In order to answer the questions,
* * * gnswered, yes or no, in
order to keep him quiet" (r31).

Accused offered Reber a drink from the former's canteen but
the offer was refused. IHe then offered the canteen to
other men in the vehicle, some of whom accepted (R32). He
said to Reber "It's a good thing you are not the first ser-
geant", Reber replied "Yes", whereupon accused saild some-
thing which Reber did not hear because of the noise made by
the truck (R33). At 6:30 p.m. the battery arrived in a
bivouac area in the vicinity of Vire, France (R8,12). About
8:15 p.m. that evening accused "had his radio set up". He
told Sergeant James E. Jones of his battery that he had

" ost his bottle to the first sergeant" (deceased) and asked
Jones to get 1t. Jones replied that "it was best for him
not to have the bottle, he had a job to do". Accused then .
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said that he (accused) was going to get the bottle, and Jones
left (R33-34). ’

Captain Horace L. Hall, commanding officer of
accused's battery, testified that about 9:30 p.m. deceased
told witness that he took a bottle from accused. Hall told
deceased to secure witness' permission before the bottle was
returned. Accused then approached, armed with a carbine,
and Captain Hell asked if he (Hall) could do anything for him.
Accused replied "No, just walking around the area", At the
time they were standing about 12 feet from the guard post at
the gateway to the area, and it was "just dusk - getting dark"
(R8-9). Captain Hall left deceased standing with accused,
and walked to the kitchen truck about 50 yards away. He
picked up a cup and then heard a shot. Witness did not know
the direction of the shot, went to the guerd post (at the gate)
and then noticed a crowd around the tree where witness had bheen
talking with deceased. There he observed a kiajor Stoops
standing over deceased. Stoops ordered a soldier to go for the
medicel officer, Accused was sitting with his back against a
tree, watched by a Sergeant Peters and a soldier named lioore.
Not more than three minutes elapsed from the time Captain Hall
left deceased until he heard the shot (R9). Shown & United
States Cerbine, M-1, serial number 394916, Hall testified that
his supply sergeant issued WD AGO Form 32

"of which I have a copy In my pocket
with that equipment. It has the
number bearing /accused's/ initial
and my own" (R10).

The number of the carbine referred to in Form 32 and the num-
ber on the carbine shown to witness were identical (R9-10).
The carbine produced in court had been in the care of witness'®
supply sergeant since the evening of 12 August and had been
cleaned after that date (R10). A battalion standing order,
issued about two weeks prior to 12 August end in effect at the
time of trial, provided that '"nmo certridge would be carried in
the chamber of any weapon", The order was not read to the
men on a roster but was posted on the bulletin board (R1l).

Major Charles D. Stoops, Headquarters 200th Field
Artillery Battalion, testified that on the evening in question,
when it was becoming dark, he was walking through the battalion
area, Lfter he passed the sentry at the gate he heard someone
say "*I'11l shoot you", and observed two men about ten paces sway.
He then heard someone remark "Never do thnat". Instantly wit-
ness heard a shot, saw a flash and saw one of the two men fall
to the ground. Tmmediately a third men '"made a dive from the
left", tackled the other man who remained standing and, after a
slight scuffle, threw him "across in front of me to my right".

Witness went to the scene and saw a Private Noble holding(ﬁgggfed
..‘3..
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down on the ground on his back, Witness made certain that
accused was disarmed and then went to the other fallen man
whom he found to be deceased. Stoops "called for the
medics" who arrived about two or three minutes after the
shooting. As the "light was bad at ten paces™, witness

could not identify the two men whom he first saw standing
together until he went to them where they were down on the
ground (R11-15). The ground there was smooth and grassy and
there was a driveway "the grass went over". This road was. .
also smooth, had no ruts and was on a level plane, The arsea
was a field which was used for a pasture and orchard (R1l4).
Witness further testified that there was a rifle on the ground
which he saw fall from accused's hand, He saw the shot fired
but could not say who fired it (R14-15). At the trial he
identified accused, whom he had known about a year -(R1li).

Private Roland J. Noble of accused's organization,
testified that about 10:00 p.m. 12 August (R21), he was
digging a "foxhole™ beside a hedgerow with a Private Trunick
about five yards from the sentry (at the gate) (R17,22).
Although it was getting dark it "was light enough to see"
(R19). Noble heard "a lot of loud talking" (R17) and
observed accused about five or seven yards away, face to face
with deceased, who was about two yards from accused. Part
of accused's body was visible and part of it was behind a
tree (R18-19,21). He was holding a carbine with the stock
under his right arm and the barrel in a horizontal position,
pointed forward (R19,20). Accused said "I'1ll shoot you
Robbie™ or "I'll kill you Robbie™, and then Noble saw a shot
fired (R17-19). Witness first observed accused about ten
seconds before the firing of the shot (R21), Noble, who
was excited (R19), said "Don't do that again, Kluxdal' (R22),
"took after" accused and selzed him by the arms, Accused
lost his grip on the weapon end then "recaught 1t back in
the forward position' with one hand. Noble pulled the gun
"around from the other side", wrested it from accused's
possession and threw it on the road. He then threw accused
on the ground. The gun was a carbine, United States Army
issue, Noble then "got off" accused, went over to help
deceased and, when Major Stoops arrived on the scene, went
for medical assistance(R19-20). Noble further testified
that he did not see accused's finger actually on the trigger,
and that after the shot was fired the trigger guard was dowg
(R21). Witness did not hear the words "Give it to me Robbie"

(R22).

Private John L. Trunick, Jr. of accused's organiza-
tion, testified that when he was digging the"foxhole" with
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Noble (R23) deceased passed by, gave Noble and witness a piece
of candy and then went over to a tree and talked to Captailn
Hall (R24). Trunick continued to dig end then went to get o
pick, He passed two men and thought he heard someone say
"Give 1t to me Robbie". Witness walked on about ten paces,
heard a shot, turned and saw Noble running after accused shout-
ing "Don't do that again, Hluxdal", Noble knocked the rifle
from accused's hand and "started hollering for the medics™,
Witness seized accused by his arms and "set him down by the
tree®, Accused offered no resistance. Deceased was on the
ground by the little apple tree five or six yards away (R23-26).

Private William A. Moore of accused's organization,
testified that he was standing about 30 yards from the hedgerow,
heard a shot and heard Noble, in a "sort of a scared voice"™ say
"Don't do that again, Kluxdal", Moore ran to the road and saw
accused and Trunick seemingly in a tussle on the ground and de-
ceased lyling on his bvack, Witness picked. up a rifle from the
road, pointed it at accused who was then sitting down, and told
him not to rise, About ten minutes later accused said that "he
was certainly in a fix now" and asked if he could smoke, As
it was getting dark witness replied "You had better not" (R27-

29).

On the evenling in gquestion Captain George W. liarsh,
Medical Corps, 200th Field Artillery Battalion, heard a voice
calling from the direction of Headquarters Battery that some-~
one was shot, Marsh went to the scene and about 10:30 p.m,
examined Robertson, who was having difficulty in breathing.
Marsh could not feel his pulse, and found a slightly bleeding
wound -in front of the heart. Robertson breathed about six
times and then ceased, A stethoscope was applied but no
heart sounds could be detected. Marsh then pronounced hobert-
son dead (R29). There was a round hole immnediately below "the
nipple™ and the wound of exit "on the left side was behind Jjust
below the right shoulder". It was a bullet wound. Although
Captain Iiarsh did not have the opportunity to perform & post-
mortem examination, i1t was his opinion that the bullet went
through the heart and stopped it. arsh then went over to
accused, observed his speech and detected an odor of alcohol on
his breath. Witness caused accused to walk 30-40 feet away
and to return, and was satisfied that the latter was "coherent
in his speech and his locomotion in walking". Accused remarked
that he heard a shot but did not know what happened (R30). Marsh
further testified that he had sent accused to the hospital on
several occasions because the latter had a knee with a ligament
that "fluctuates", Because of this condition the knee did not
provide good support snd would buckle (R31). The terrain in
the area where deceased was lying was fairly smooth and was under
an apple orchard. The grass was cut fairly short (R30-31).

-5 -
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On 13 August Corporal John A. Walters, Jr. Battery
B, 200th Field Artillery Battalion, typed a statement made by
accused, who read the statement and then signed it. Walters,
who witnessed the statement and saw accused sign it, identi-
fied the document at the trial. The defense waived "the
foundation for the statement'" and affirmatively stated that
there was no objection to its introduction in evidence. It
was admitted in evidence as Exhibit B (R15-16). It was, in
pertinent part, as follows: '

"About 2230 hours, 12 August 1944,
my outfit was in Bivouac approxi-

. mately three and one-half (33%)
miles south west of Vire, France.
I was over at my foxhole and lst
Sgt Loyce M. Robertson came over
there, and I had a bottle of
Calvados or some other alcoholic
drink and it was laying there.
Then Sgt Robertson said, *I'm
going to take this bottle with me,
you don't need anymore, you have
to finish digging your foxhole.*
I finished digging my foxhole
after removing my undershirt and
shirt, end when I had completed
digging I put on my field Jacket,
helmet, and took my .30 Cal
Carbine and went over to find
Sgt Robertson. I walked cover
and found him then talking to Cap-
tain Hall, I came up and a few
words were said about work and the
likes of that, and Captain Hall
walked away. Then I asked Sgt
Robertson if he would give me the
bottle he had taken away from me,
as I had finished my work. He said,
'"You have had enough Kluxdal, but if
you get Captain Halls' permission I
will turn it over to you.v I said I
would, and he said, 'No I don't think
you need anymore,' so I said then I
would go over and .see the Captain. I
started to turn from Sgt Robertson to
walk over to where Captain Hall weas,
I sort of stumbled and my Carbine came
jinto my hends as I proceeded to fall,
and it went off. I got scared and I
started to run when Sgt Robertson
hollered, and Trunick grabbed me, How
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my rifle got chamber loaded I don't
know, I had been drinking earlier
in the evening but was not drunk at
2230 hours when the incident occured.

I, the undersigned accused, have read
and understand everything I say above,"

Private Louis P, Viviani of accused's organization
testified that in ilarch or April 194) accused

"didn't receive a pass to go out on
liverty, and he said he would get
even with the first sergeant" (R36).

Witness testified that in the spring of 1944 (R38), accused
went to Bath, England, and deceased failed to give him his
ration card before he left, The ¢ard was sent to him but it
arrived late, Accused remarked upon his return to his bar-
racks in Torrington that

"We were soon going to combat and
things would be different" (R38-39).

Technician Fourth Grade James N, Carroll of accused's
organization testified that at Torrington, England, in April
1944 accused said that he would "get even" with deceased because
the latter would not give accused a pass (R40-L41).

L. For the defense, Captain Hall, recalled as a witness,
testified that he had been in the battery for at least two years
and knew accused during tais period. He did not know of any
animosity between accused and deceased, Accused "was in line
for promotion™ on 12 August but no recommendation for his promo-
tion had been made (RL1-42). Sergeant Reber, recalled as a
witness, also testified that he had been in the battery for over
two years, and beceme acquainted with accused during this time.
He never noticed any animosity between accused and deceased,
whose relationship "seemed friendly enoughr. Witness never knew
accused to have any argument with deceased (R42-43).

After being advised of his rights, accused elected to
remain silent (R43-44).
5 Certain procedural questions require consideration.

-7 -
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(a) At the close of its case, the defense moved for
a finding of not guilty on the ground that the prosecution had
not proved the offense charged, The court denied the motion
(R39). As will be later shown herein, the Board of Review is
of the opinion that sufficient evidence of a competent and
substantial nature had been presented to the court which fully
supported the findings of guilty. Therefore, the Board is of
the opinion that the denial of the motion was Jjustified,

(b) The prosecution stated that it would call two
witnesses (Vivieni and Carroll) to testify as to statements
made by accused with reference to deceased for the purpose of
showing that accused harbored malice against him, The de-
fense objected, stating that the statements to be introduced
occurred four or five months prior to the commission of the
offense alleged and were too remote in point of time. The
objection was overruled (R34-35), and Viviani and Cearroll
testified as previously set forth herein over repeated objec-
tions by the defense (R36-39). The defense also objected to
the admission in evidence of Reber's testimony that accused
said to him on the truck during the afternocon of 12 August
"It's a good thing you are not the first sergeant’. This
objection was also overruled (R32-33).

"Various facts may be considered in
determining the existence of malice.
Evidence of ill-feeling, unfriendly
relations, and trouble bhetween ac-
cused and the victim of an offense,
and evidence concerning the conduct
and sayings of the accused shortly
after the offense was committed, are
admissible for such purpose" (I Wharton's
Criminal Evidence, 11lth Ed., sec.245,
p.288).

"In prosecutions for homicide, as in
criminal prosecutions generally, evi-
dence to show motive is competent,
and considerable latitude is allowed
in its introduction. “when proof
has been made of the corpus delicti,
all facts and circumstances that tend
to show motive on the part of the ac-
cused are relevant. The conduct,
attitude, relations, end feelings of
the parties toward each other, in
connection with the bther facts and
circumstances surrounding the act,.
may)be shown" (Ibid, sec.253, pp.302-~
303 L]
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"Such evidence is relevant even though
the threats are general in their
nature, and no specific mention is
made of any one person against whom
they ere directed, Thus, it is
relevant to show that the accused
threatened to kill somebody before
night, to kill a man before sundown,
or to 'get even' with somebody, * * *
The length of time elapsing between
the threat and the act does not affect’
the relevancy of the testimony, but
merely 1ts welght, which 1s always a

question for the jury" (lbid., sec,
%EI 319-321) iUngerscoring sup-

Srteay. T

"Declarations of the accused, previous
to a homlicide, are relevant to the
issue where they tend to explain his
conduct, or form a part of the tran-
saction, elthough they are not shown
to have any direct connection with
The homicide. ¥ * ¥ But where the
declarations of accused are merely
general in their character, or have
no apparent relation to the homicide
that follows them, they are irrelevant"®
(Ibid., sec.279, p.357) (Underscoring
supplied).

"The relevancy of the threats 1is not
affected by the fact that they are im-
personal or conditional, where the
circumstances show that they were
directed towards or included the de-
ceased" (Ibid., sec.28l, p.361).

"While the general question of whether
relevant evidence is too remote 1o be
material is often regarded as a ques-
tion for the court in its discretion
to determine, it is frequently said
that the remoteness of threats does
not affect their admissibility in evi-
dence, and that the length of time
which has intervened 1s merely a cir-
cumstance alfecting the weight and

-9 - ~ 3932
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credibility of such evidence"(Ibid.,
sec.z8L, p.365) (Underscoring sup-
plied).

'The general rule is that circumstances
showing. previous difficulties or en-
counters between the accused and the
deceased are relevant where such cir-
cumstances have an obvious connection
with, or serve to explain, the facts
and circumstances of the homicide
charge on trial, The length of time
intervening is only material as affect=-
ing thne credibility and welght to be
iven to such evidence" (lbid., sec,
%87, P.375)tUnderscoring supplied).

Four or five months prior to the commission of the offense
alleged accused threatened to "get even'" with deceased because
the latter refused to give him a pass, Also, about the same
time accused went on leave and deceased failed to give him his
ration cerd before accused departed, The card was sent to
him but it arrived late, Upon his return accused remarked
that they were soon to be going into combat and that "things
would be different™, In view of the foregoing authorities,
the Boaré of Review 1is of the opinion that the admissibility
of the foregoing evidence, together with accused's remark to
Reber, and the remoteness, .relevancy, welght and credibility,
thereof were matters for the determination of the court., The
Board of Review is also of the opinion that even had such
evidence been erroneously admitted, other competent, substan-
tial evidence so convincingly established accused's guilt of
the offense alleged, that his substantial rights would not have
been injuriously affected.

: Certain irregularities contained in the record of
trial are commented upon in the review of the assistant judege
advocate, European Theater of Operations, and further considera-
tion thereon is deemed unnecessary.

6. murder is the unlawful killing
of a human being with malice afore-
thought. 'Unlawful' means without
legal justification or excuse.

* %k %k X %k %

Malice does not necessarily mean
hatred or personal i1ll-will toward
the person killed, nor an actual
intent to take his life, or even

- 10 - - 3932
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to take anyone's life. The use of
the word 'aforethought' does not
mean that the malice must exist for
any particular time before commis-
sion of the act, or that the inten-
tion to kill must have previously
existed: It is sufficient that it
exist at the time the act is commit-
ted. (Clark).

Malice aforethought may exist
when the act i1s unpremeditated., It
may mean any one or more of the
following states of mind preceding
or coexisting with the act or omis-
sion by which death is caused: An
intention to cause the death of, or
grievous bodily harm to, any person,
whether sucih person 1Is the person
actually killed or not (except when
death is inflicted in the heat of a
sudden passion, caused by adequate
provocation); knowledge that the act
which causes death will probably
cause the death of, or grievous bodily
harm to, any person, whether such per-
son 18 the person actually killed or
not, although such knowledge is accom~-
panied by indifference whether death
or grievous bodlly harm is caused or
not or by a wish that 1t may not be
caused; lntent to commi £30Y felony"
(MCHM, 1928, par.l,8a, pDJ/A63-164)
(Underscoring supplied).

"It is murder, malice being presumed
or inferred, where death 1s caused

by the intentional and unlawful use
of a deadly weapon in a deadly man-
ner provided in all ceses that there
are no circumstances serving to miti-
gate, excuse, or justify the act.

The use of a deadly weapon 1s not con-
clusive as to malice, but the infer-
ence of malice therefrom may be over-
come, and where the facts and circum-

stances of the killing are in evidence,

its (sic) existence of malice must be
determined as a fact from all the evi-

dence.
* ok *k Xk Kk X

-1 - 3922
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In order that an implication of
malice may arlse from the use of
a deadly weapon 1t musi appear

. that 1ts use was willful or lnten-
tional, or deliberate, Thls, Illke
other matters of Intent, i1s to ve

- gathered from the circumstances of
the case, such as the fact that
accused had the weapon prepared for
use, or that it was used in such a
manner that the natursl, ordinary,
and probable result would be to take
life" (29 C.J., sec.74, PP.1099-1101)
(Underscoring supplieds.

The evidence shows that accused was drinking during
the afternoon preceding the shooting, that he was on duty as
a radio operator that evening and that deceased took a bottle
of intoxicating liquor from his possession. Accused tried
to persuade Reber to secure the bottle from deceased and, when
the latter refused, announced that he was going to get it him- .
self. Armed with a carbine he approached deceased.. After
Captalin Hall left, loud talking was heard and accused said
"Give it to me, Robbie", It is not shown, aside from accused's
statement, what reply was made by Robertson, but accused's en-
suing threats to kill him were plainly heard by both Major
Stoops and Nobls, Accused fired almost immediately thereafter
and deceased fell to the ground. Noble and Trunick immediately
dashed over, disarmed and overpowered accused, who a few minutes
later remarked that he "was certainly in a fix now." Robertson
died within a few minutes after the shooting end the entire
incident occurred within a few minutes. There was no evidence
whatsoever that accused acted in self defense or that his intent
to kill was formed under the influence of an uncontrollable
passion aroused by adequate provocation. The evidence plainly
indiceted that accused, angered by the fact that deceased had
his bottle, deliberately and without the slightest excuse shot
him in cold blood. The findings of guilty were fully supported
by substantial, competent evidence of the most convincing
character (CM ETO 3180, Porter; Ci ETO 1901, Mirande; CM ETO
1161, Waters; CM ETO 438, omith).

Although accused was drinking during the afternoon
there was no evidence that he was drunk when he shot Robertson.
The only evidence concerning the gquestion of intoxication at
that time was the testimony of Captain ldarsh that he smelled
alcohol on accused's breath shortly after the shooting. He

-12 - '
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immedlately made accused walk several yards and observed his
speech. He walked without difficulty end his speech was co-
.herent. The evidence is clear that accused recognized his
victim and his remark that he "was certainly in a fix now"
demonstrated that he fully realized the seriousness of his
act and predicament. He admitted in his statement that he
was not drunk when deceased was shot. The issue of intoxi-
cation was not seriously raised by the defense, In any
event, the 1issue as to whether accused was sufficlently in-
toxicated to prevent his entertaining the intent requisite

to constitute murder was one of fact for the determination

of the court, In the absence of substantial, competent evi-
dence that he was so intoxicated, the findings of the court
were f?lly justified (CM ETO 2007, Harris, Jr.; CM ETO 3180,
Porter).

Similarly a question of fact for the decision of
the court arose from the claim of the defense that when he
left deceased, accused stumbled and the shooting was purely
accldental. In view of the convincing and substantial ,
nature of the evidence estgblishing accused's guilt of the
offense alleged, the determination of the court in this re-
spect will not be disturbved upon appellate review (cM 232400,
Thomas, 19 B.R.67).

7. The charge sheet shows that accused is 37 years of age
and was inducted 17 kiarch 1942 st Chicago, Illinois, “to serve
for the duration of the war plus six months., He had prior
service in the Wisconsin National Guard from 19 November 1924

to 14 July 1927.

8. The court was legally constituted and had jurisdic-
tion of the person and offense. No errors injuriously affect-
ing the substantial rights of accused were committed during
the trial, Thz Board of Review is of the opinlon that the
record of -trial is legally sufficient to support the findings
of guilty ®nd the sentence.

9. The penalty for murder is death or life imprison-
ment as the court martial may direct (AW 92):,«”w
S ‘}/.",’ l /* . ' e
2222@1&:25://§g£g/' » 277 TJudge Advocate
- = -

)//{a/w(/m C Sheuman.  Judge Advocate

. - pa ;
dgﬁ§4¢z¢/ é"ﬁﬁéQﬂéaf_f. Judge Advocate
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1st Ind.

#ar Department, Branch Office of The Judge Advocate General
with the European Theater of Operations., 12 0(T1944 TO: Commanding
General, European Theater of Operations, APO 887, U.S. Army.

1. In the case of Private First Class PAUL M. KLUXDAL
(36395076), Headquarters Battery, 200th Fleld Artillery Batta-
lion, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient
to support the findings of guilty end the sentence, which hold-
ing is hereby approved. Under the provisions of Article of
War .50%, you now have authority to order execution of the sen-
tence, '

2. For such further action as you may deem necessary
under the circumstances, your attention is invited to paragraph
3 of that part of the review of the Staff Judge Advocate, V
Corps, entitled "PERSONAL DATA ON ACCUSED," regarding the claim
of accused that he is in the possession of newly discovered evi-
dence,

3. When copies of the published order are forwarded to
this office, they should be accompanied by the foregoling holding,
this indorsement and the record of trial which is delivered to
you herewith, The file number of the record in this office is
- CM ETO: 3932, For convenlence of reference please place that
number in brackets at the end of the order: (CM ETO 3932).

L. Should the sentence as imposed by the court be carried
into execution it is requested that a complete copy of proceed-
ings be furnished this office in order that its files mav be

complete. / // - A’
% el

3//FRANKLIN RITER,
olonetr, J.A.G.D..
Acting Assistant Judge Advocate General,

1l Incl.:
Record of Trial.

(Sentence ordered executed. GCMO 94, ETO, 26 Oct 1944)


http:KLUXD.AL

CONFIDENTIAL

Branch Qffice of The Julge Advooste Genaral (129)
with the
Buropean Theater of Operations
AFO 887
BOARD (P REVIEW NO. 1 2
EC
CM ETO 3933 1944
UNITED STATES FIRST UNITED STATES ARMY.
v. Trial by GCH, convened at Bricqusbes,
Department of Manchs, France, 24 July
Privates GEORGE W, FERGUSON 1944. Sentence as to each accused:
(31.7492413, and HEYRY D. RORIE Dishonorable discharge, total for-
(14,111025 , both of 582nd feitures and confinement at hard
Ordnance Ammmition Compeny. labor for 1ife. United States
) Penitentiary, Lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiers named above has
been examined by the Board of Review.

2. Accused wers tried jointly upon the following Charge and
Specifications

CHARGE: Violation of the 92nd Article of War.

Specificationt In that Private Henry D. Rorie, 582nd
Ordnance Ammniition Company, and Private Georgs
W, Perguson, 582nd Ordnance Ammmition Company,
acting Jointly, and in pursuance of a common
intent, did, at Bricquebec, France, on or about
23 June 1944, forcibly end feloniously, against
hor will, have carnal knowledge of Denise Quoniam.

Each accused pleaded not guilty and, all of the members of the court present
at the time the vote was taken concurring, each was foumd guilty of the
Charge and Specification. Ko evidence was Introduced of previous convic-
tions of either accused. All of the members of the court present at the
time the vote was tiken concurring, each accused was sentenced to be hanged
by the neck until dead. The reviewing authority, the Commanding General,
First United States Army, approved each of the sentences and forwarded the

-1-
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record of trial for action under the provisions of Article of War /8.

The confirming authority, the Commanding General, European Theater of
Operations, confirmed each of the sentences, but due to special ciroum-
stances in this case commuted each sentence to dishonorable discharge
from the service, forfelture of all pay and allowances dus or to becoms
due and confinement at hard labor for the natural life of each accused,
designated the United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement of each accused and withheld the order directing
exscution of each of the sentences pursuant to Article of War 504,

3. Prosecution's evidence presented substantial proof of the
following facts:

Accused on 23 June 19/ were members of a detachment of 26 men
from the 582nd Ordnance Ammunition Company which was on special duty at
ASP #702 located approximately two miles from Bricquebec, Department of
Manche, France (R6,31).

Mademoiselle Denise Quoniam, age 22 years (hereinafter desig-
nated Denise) of Nouainville (rear Cherbourg), Manche, France (R7) and
Monsieur Jules lLelouey (hereinafter designated Jules) of 82 Rue Emile
Zola, Cherbourg, France (R25) were war refugees and were returning to
their homes in or near Cherbourg after it had been freed from the enemy
(R28). On the night of 23 June 194/ Denise and Jules were guests at a
farmhouse near Bricquebec (R8,26).

At sbout 7:00 pm the two accused armed with rifles approached
the gate of the farmyard, called to Denise and Jules and demanded cider
(R7-8,16,26). The soldiers and Jules entered a stable where Jules,
upon demand of the soldlers opened a box which belonged to Denise (R9,26,
29). Then the soldiers ordered Denise and Jules to accompany them.
They reached & footpath where accused aimed thelr guns at Denise and
Jules and required them to proceed about 100 kilometers along the path
to a field gate. At that point Ferguson "obliged" Jules, by threaten-
ing him with his gun, to lie on the ground, immediately inaide of the
gate. Roris directed Denise further into the field (R9,26). The
girl screamed and shouted (R27). Rorie then proceeded, by menace of
firearms, to overpower Denise and secured sexual intercourse with her
(R10,15,20,27). While Rorie was engaged in the sexual act with Denise,
Ferguson forced Jules to move to a point about one and one-half meters
distant from the young woman who was prone on the ground. At the con-
clusion of the copulation by Rorie, he menaced Jules with his gun and
stood guard over him. Ferguson drew his bayonet from its scabbard
(R22,27), threatened Denise's "head or throat" with it and finally
stuck it in the ground near her head as he laid on her body. She
resisted his advances end in the struggle which followed Ferguson
disrobed her entirely. When she was nude he engaged in sexual inter-
course with her (R11,15,20,27). When he completed the act, Roris took
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his place on the girl's body and for the second time copulated with her.
Following this attack Rorie stood guard over Jules and Ferguson returned
to the girl and for the second time engaged in sexual intercourse with
her (R12,15,16,20,27). Jules, recalled as a witness by the court,
testified that he witnessed an actual penetration of the body of Denise
by the male organs of both accused (R43).

When Rorie concluded his second copulation he gave Denise 100
francs which she accepted under menace of his gun and upon the advice of
Jules (R12,17,18). At the same time Rorie handed to Jules 100 francs
(R13,19,28) which he accepted also under threat of Rorie's gun (R28).

At the conclusion of the orgy, Rorie directed Denise to stand. He
pointed to her clothes and handed her 500 francs which she also accepted
after Jules told her that it was to pay for the damaged clothing (R13).
(The girl's clothing, in a damaged condition, was admitted in evidence
(R15; Pros.Ex.1)). Before the soldiers departed, Rorie produced a bottle
of "Calvados® (R30) and offered it to Jules who accepted two drinks of -
same. The soldiers consumed the remainder of the liquor. The girl

did not imbibe (R20,29).

When Denise returned to the farmhouse about 10 minutes later
she reported to the farm maid that she had merely been disrobed, "because
we wouldn't let the people in the country lmow of this act", Howsever, a
young man who lived on the farm was informed by the maid that Denise had
been raped by colored soldiers. He in turn made report of the incident
to a French gendarme who advised him to place the matter before the
American military police (R19-20).

Dr. Henry Lechevalier, of Bricquebec, France, examined Denise
on 24 June 1944 (R22-23). He reported his findings as follows:

"The girl wore only a bruise on her shoulder
and I think she was bitten but that 1s all I
can gay for the outside., * # ¥ When I examined
the girl with ny finger I do not see the stem
with hairs at all. When I put my finger in
the back the organ was ripped. * % # I think
there was penetration there with fecundation™
(R23,24).

He expressed the opinion that the girl had been raped,

"Because the membrane was broken, gons., It
is just a 1ittle hole in the middle that holds
the blood and it was broken. I am sure the
man put his part in there. I don't know the
name of it but I am sure his organ was sunk
in® (R24), |

but he also admitted that the torn condition of the hymen might havs re-
sulted from normal intercourse (R25). .
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There were also introduced in evidence statements signed
respectively by Ferguson (R35; Pros.Fx.2) and Rorie (R35; Pros.BEx.3).
The relevant and material part of Ferguson's statement is as follows:

"We left the MP station and walked along the

road, heading back towards the bivouac area.
White left us at the intersection saying he

was going back to camp., We walked a bit further
and saw & man and a girl., We stopped to talk
with them. Rorie offered them a drink. They
accepted. Rorie gave the girl one Iumdred (100)
francs and they went into the field together.

I stayed and talked with the man, When Rorie
came back, he said I could go up. I went wp.
She had all her clothes on. I tore her

sweater off. Her dress slipped off. I tore
her 8lip off, and her underwear was already off.
She was absolutely naked. VWhen I finished,
Rorie went back, and then I went back a second
time. TWe were in the field about an hour.

Rorie gave the girl five hmdred (500) francs
and the man one hundred (100) francs after it
was over,

"We returned to the bivouac area about 2200 howurs.
We got on the trucks, Sgt Stantom reported to
Capt Regan that we had been missing. About
then, the MP officer came up and took Rorle,
White, Pvt Webster Roach, Pfc Lonnie Smith and
myself back into town. He said we had raped
some lady and was going back to try to £ind
her. We rode around the town awhile, but

couldn't f£ind her. We were taken back to the
trucks, and returned to the company area"
(Pros.Ex. 2).

Material excerpts from Rorie's statement are:

"We started back in the direction of the
bivouac area. Yhen we reached the intersec-
tion, White left us. We continued on the
same way we had come into tomn. Ferguson and
I mat some French men and a girl on the road.
A8 I remember, there was one man and a girl,

I offered them a drink which they took. We
tried to talk with her, trying to make a date
with her. I gave her one hundred (100) francs.
The four of us went into the field nearby. 1
had the first date with her while Ferguson
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stayed and talked with the man at a little dis-
tance away. She had a1l her clothes on when I
had my date with her, After I had finlshed,

I came back to where Ferguson snd the man were,
and Ferguson went over and had a date with her.
When he had finished I went back for a second
date, She had nothing but her coat on at this
time, Ferguson went back for a seconddate with
her after I had my second date with her. I did
not see Ferguson or the girl take her clothes
aff, but when I went back the second tims they
were gll lying in a pile. I don't lnow what
she was wearing. I pulled her underwear domn
the first date I had with her.

"%hen Ferguson came back I gave her five hundred
(500) more france. I gave the man ore hundred
(100) francs the second time Ferguson was having
a date. We were in the field ebout forty-five
ninutes, We returned to the bivousc ares; it
was about 2200 hours then. An MP officer came
up to the area and toock White, Ferguson, Pvt
Webster Roach, Pfc Lormie Smith, and myself
into town. He said he was taking us into town
for further investigation in copnection with a
rape. He seemed to think we were involved.

We rode around the town but couldn't f£ind the
party the officer was looking for, so we came
back to the bivouac area. We then returned
to the company area after Capt. Regan had
given the MP officer our names, that is,
Ferguson snd myself® (Pros.Ex.3).

L. The accused Rorie elected to remain silent (R42) but accused
Ferguson elected to be sworn as a witness in his own behalf. He testified

that:

e left to go back to the bivouac area and we
get in a fileld. There is a little path road
in the field. We were going to walk on slow.
A girl beckoned and he sald, 'Come on, George.'
We walked over there and there was a fellow be-
hind the gate. She called him out and he
came and we satl in the field and tallked a
pretty good lot. Y¥We walked over to another
field and started drinking cognae. Then
Rorie was talking to the girl, he gave her

-5 a
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100 francs and went and had her. Then I went
over and had her, came back again, I talked

to Rorle and some way I tore the girl's clothes
and then Rorie went and had the girl again while
I talked to the man, The lasttime I went over
Rorle gave the man 100 francs while I was on

the gir]l and when we got up he gave her 500
france, that was for the clothes. We then drank
the cognac and they went their way and we went
ours® 2337)

He further asserted that he gave Denise 500 francs

"Because 1 tore the clothes. Rorie had his

money in his hand and I snatched 500 france

from him and gave it to her" (R37).
He further asserted that Denise submitted to the acts of intercourse with-
out screaming (R37); that she did not seem to mind having intercourse with
him (R40) and that she spread her legs apart "willingly, sir, no force!
(R41); while he admitted that both he and Rorie had their guns with them
(R40), he asserted that both his and Rorie's rifles were on the ground
near Jules, and that his bayonet was in camp. Rorie wore his bayonet
on his belt and did not stick it in the ground (R37,38,40). He admitted
he removed Denise's sweater and dress on the occasion of his first act of
intercourse with her (R40), but not her undsrclothes (R41), but likewise
edmitted that she was nude when both he and Rorie each indulged in their
second acts of intercourse (R41). He further testified that Denise,
Jules and Rorie drank cognac when they reached the field before the first
act of intercourse (R37,38) and at the conclusion of the orgy further
cognac was consumed by a1l of them.

"All of us was standing up with the last cognac,

this fellow drinking first then the girl next and

Rorie and I drank the next" (R38).

5. The situation disclosed by the evidence in this ease 1s governed

by the following well settled legal principles:

9 [}
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"Rape 1s the unlawful carnal knowledge of a
woman by force and without her consent.

Any penetration, however slight, of a woman's
genitals 1s sufficient carnal knowledge,
whether emission cccurs or not.

The offense may be committed on a female of
any agse.

Force and want of consent are indispensable in
rape; but the foree involved in the act of
penetration is alone sufficient where there is
in fact no consent.

More verbal protestations and a pretense of
resistance are not sufficient to show want of
consent, and where a woman fails to take such
measures to frustrate the execution ¢f a man's
design as she 13 able to, and are called for
by the circumstences, the inference may be
drewn that she did in fact consent® (ICK,
1928, par.l48b, p.165).

"Where the act of intercourse is accomplished

ter th elds 1 h £ aused

hreats of t bodil there 4 -

tructive force, and the act is rape, actual physi-
cal force or actual physical resistance not being
required in such ocases, even where the female is

capable of consenting. It has been held that,
where the female yields through fear, the offense

is rape, whether or not the apprehension of
rm is sopsble, although there is

also authority that the threats must create a
reasonable apprehension of great bodlily harm,
and that the threat must be accompanied by a
demonstration of brutal force or a dangercus
weapon, or by an apparent power of execution”
(52 €I, sec.32, p.1024) (Underscoring supplied).

"Consent, however reluctant, negatives rape; but
where the woman is insensible through fright,
or where she cegses resistance tnder fesr of
death or other great isuch fear being gaged
by her own capacity), the consummated act is
repe. * * ¥ Nor is it necessary that there
should be foree enough to create 'reasonable
apprehension of death.! But it is necessary
to prove in such case that the defendant
intended to complete his purpose in defiance
of all resistance" (1 Wharton's Criminal Law,
12th Ed., sec.70l, pp.942-943) (Underscoring

supplied).
-7- CONFIDENTIAL
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The record is replete with proof that in each of the four acts of inter-
course (two by Rorie and two by Ferguson) penetration of Denise's body
occurred. Tle testirony of Denise, of Dr. Lechevalier and of Jules fully
supports such £inding., In addition, each accused in his extra-judicilal
statement and Ferguson in his testimony in open court admitted completed
acts of intercourse., The first element of the crime of rape, viz carnal
knowledge of Denise by each accused was established beyond contradiction
or doubt (CM ETO 3044 Mallaney; CM ETO 3375, Tarpley; CM ETO 3859, Watson
and Wirberly; CM ETO 3910, Hartsell).

The gullt of each accused of the crime of repe therefore depends
in the ultimate analysis upon the answer to the question whether the ad-
mitted acts of intercourse of the acocused with Denise were with her con-
sent and as a result of her voluntary cooperation or whether they were
accomplished either by means of force and viclerce visited upon her by
sach of the accused whereby her resistance was overcoms, or as a result
of fear for her life and safety engendered in her by the-threa‘l';s of death
or great bodily harm offered by the accused. There was therefore pre-
sented an issue of fact for determination by the court (CM ETO 2472,
Blevins; CM ETO 3197, Colson and Brown; CM ETO 4194, Scott, and authori-
ties therein cited). -

The extra-judicial statements of each of the accused (Pros.
Exs.2 and 3) were obvicusly not confessions but were admissions against
interest., In them each accused admitted his acts of intercourse with
the girl but asserted that they were favors conferred upon him by her
freely and voluntarily. Therefore, there was no admission of legal
guilt of the crimes charged (CM ETO 3649, Mitchell, CM ETO 364/, Nelson;

Qe
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CM ETO 3803, Ggddis et al). Ferguson's testimony as a witness in his
own behalf was not only consistent with his extra-judicial statement
but was also in elaboration of it.

Opposed to the contentiom of accused is the prosecution's evi-
dence which shows that the accused, armed Amarican colored soldlers,
accosted Denise and Jules, French refugee citizens, at a farmhouse where
they were guests., The negroes menaced the man and girl with their fire-
arms and by threats compelled them to go to a enighboring field where the
sexual orgy occurred. Jules was kept under guard alternately by each
accused as the other sustained sexual relations with Denise. The girl
was taken a distance into the field, compelled by Rorie to lie down,
and with his rifle at his side he engaged in the first act of inter-
course. Thereafter, the negrces alternately had carmal lkmowledge of
Denise until each accused had twice secured sexual satisfaction from the
body of the girl. On the oceasion of Ferguson's first attack he tore
her clothes from her body and thereafter she was in a nude condition.
Deniseé and Jules asserted that both of the accused threatened the girl
with their rifles and that Ferguson in addition put his bayonet at her
head or throat and finally stuck it in the ground near her head as he
engaged in intercourse with her. There is evidence that Denise screamed
and protested when Rorie first made evident his intentions. In the
course of her examination Denise asserted that she permitted each accused
to have intercourse with her because

"] was threatened by the soldiers * * *
only by force. They had gums * # * The
soldiers were saylng to me that if I was

not in agreement with them they would kill
me" (R13).
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Jules testified:

"Ferguson took his knife and threatened the

girl, put the knife in the ground by her

head and because the girl was not

he tore the clothing of the girl® (R27). A
He further asserted that the accused had intercowrse with Denise against
her will (R28). '

The evidence in this case presents a pattern which has made its
unwelcome appearance with increasing frequency since the invasion of the
continent of Eurcpe by Americen military forces in cases wherein colored
American soldiers are charged with the heinous crims of rape of French
female citizens, Cases of this type show the victim in an apparently
pessive, non-resistant attitude at the ¢ime of the actual intercourse,
or at least exhibiting only a minimm of resistance. However, such
non-inculpatory evidence is but one small facet of the complete evi-
dentiary matrix, which cogently reveals that the woman has been reduced
to a state of submission by accused's threatening and menacing use of
firearms and other lethal weapons, ‘has often suffered personal violence
. and physical injury and has been placed in fear of her life or great
bodily harm. TUnder such influence she has submitted to intercourse
(CM ETO 3141, Whitfield, CM ETO 3709, Martin; CM ETO 3740, Sanders et
al; CM ETO 3859, Watson and Winberly; CM ETO 4017, Penmyfeather; CM ETO
194, Scott). Of such situation the Board of Review has commemted
thus:

"It 1s apparent from the foregoing that an ac-
cused may be gullty of accomplishing rape by mere
threats of bodily harm as distinguished from rape
by means of actual force and violence. In each
instance the offense must be consummated without

the volimtary consent of the victim. Rape ac-
complished through foree and viclence ordinarily

o
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requires proof that the victim exercised all
of her powers of resistance, consistent with
the surrounding circumstances. Such offense
agsumes that the victim does resist and her
opposition is overcome by physical force of her
assailant. Rape accomplished by threata of
bodily harm assumes that she does not resist
but upon the contrary that she ls prevented
. from doing so through fear caused by the J
. assallant's threats to inflict upon her great
bedily harm (People v. Battilana, ---Cal. App.
(2nd) ---, 128 Pac.(2nd) 923)" (CM ETO 3740,

Sanders et al). '
The Board of Review is entirely satisfied tiat there is an

sbundance of competent evidence in the instant case that supports the
findings not only that did Denise g&t consent to the acts of intercourse,
but also that she resisted as vigorously as the limits and nature of her
captivity would permit and that she was prevented from greé.ter or more
effective resistance "through fear caused by the asgailant's threats to
infllict upon her great bodily harm". It was exclusively within the
province of the court to accept or reject the evidence offered by the
defense; to evaluate and weigh all of the evidence before it; to Judge
of the credil?ility of witnesses and from its analysis of the evidence
to make 1ts findings on the issus of fact which was crucial in this
case, Being satlafied that the evidence in. support of the court's
findings adverse to accused is competent and substantial, the Beard
of Review has no hesitancy in concluding that guilt of each accused
was established beyond reasonable doubt,

6. The chargs sheet shows that accused Ferguson is 21 years
nine months of age and was inducted at Fort Benning, Georgia, 23 April
1943 to serve for the duration of the war plus six months. Accused
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Rorie 1g 26 years of age and enlisted at Charlotte, North Carolina,
1 My 1942 t.o serve for the duration of the war plus six months. Neither
accused had prior service. |

7. The cowt was legally constituted and had jurisdiction of the
 persons and offense. No errors injuriously affecting the substantial
rights of either accused were committed during the trial, The Board of
Review 18 of the opinion that the record of trial is legally sufficient
a8 to each accused to support the findings of guilty and the sentences.

8. The penalty for rape is death or 11re 1mprisonment as the
court-martial may &oct (A 92). Confinsment in a penitentiary is
authorized for rape by AN 42 and Secs. 278 and 330, Federal Criminal
Code (18 USCA 457,567). The designatiom of the United States Peniten-

tiary, Imriaburg, Pennsylvania, as the place of eont‘inenent, 18 authorized
/
(c;u- 229, WD, 8 June 1944, sec.II, pars.lp(4) and 31;)

/%L/%/
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st Ind.

War Department, Branch Office of The Judge Advocato Gensral with the

European Theater of Operations. ]%4 '1‘0: commanding
Genersl, Buropean Theater of Operatioms, APO 887,

1. In the case of Private GRORGE W, FERGUSON (34749241) and
Private EENRY D. RORIE (14112025), both of 582nd Ordnance Ammmition
Company, xttZntion is invited to the foregoing holdinhg by the Board of
Review that the record of trial is legally sufficient as to each accused
to support the findings of guilty and the sentence as commted, which
holding is hereby approved. Under thé provisions of Article of War
50%, you now have suthority to order execution of the sentences.

2. TVhen coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file mumber of the record in this office is CM ETO 3933. For con-
venience of reference please place that number in brackets at the end

of the order: (CM ETO 3933). .
[ ey
7/ "%, 0. McNEIL, ‘

Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentences as commted ordered executed. GCMO 120, ETO, 10 Dec 1944)
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Branch Office of The Judge Advocate General (143)
with the

European Theater of Opera.tions
APO 871

BOARD OF REVIEW NO. 1

CM ETO 3937 7 0CT 1944
UNITED STATES% 4TH ARMORED DIVISION,
Ve ) Trial by GCM, convened at
) Houdelaincourt, France, 8 Septem-
Private WILLIAM F. BIGROW ber 1944. Sentence:s Dishonorable
(6700686), Company "A", discharge, total forfeitures and
35th Tank Battalion, confinement at hard labor for 15

years, United States Penitentiary,
. Lewisburg, .Penngylvania.

N

HOLDING BY BOARD OF REVIEW NO. 1
SARGENT, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the cass of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the -following charges and specifications:

CHARGE I: Violation of the 93rd Article of War.
Specification: In that Private William F, Bigrow,
- Company "A", 35th Tank Battalion, did, in the
vicinity of Vannes, France, on or about
9 August 1944, willfully, feloniously, and un~
lawfully kill Tec 5 Walter J. LaSavage, by
shooting him in the neck with a submachine gun.

CHARGE II: Violation of the 75th Article of War.
Specification: In that # * %, was, at Caudin, France,
on or about 9 August 1944, drunk on duty as
cannoneer in a tank enroute between Ceudin,
Freance, and St, Ave, France, in the presence of

the enemy.,

" 'He pleaded not guilty and, all members of the ‘court present at the time
the vote was taken concurring, was found guilty of both charges and the

’ specifications thereunder, No evidence of previous convictions was

introduced, All members of the court preaent at the time the vote was

-1-
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taken concurring, he was sentenced to be dishonorably discharged the
gervice, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing author-
ity may direct for 30 years. The reviewling authority approved the
sentence, reduced the period of confinement to 15 years, designated
the United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement, directed that the prisoner be confined in the Stockade
of Base Section III pending further orders and forwarded the record of
trial for action pursuant to Article of War 50%.

3. Evidence for the prosecution established the following: On
the evening of 9 August 1944 accused's tank platoon was proceeding,
under enemy artillery fire, en route between Lorient and Vannes, Departe -
ment of Morbihan, France (B4,9,10,12). Accused had been drinking cider
and cognac and his condition was such, when the movement commenced that
the noncommiissioned officer in charge of the rear tank "for my own pro-
tection" shifted him from his normal position in the turret as loader to
the "bog" seat in the front to the right of the driver (R4,6,7,9). -
While the tank was in motlion two shots were fired from the inside - there-
of. Both shots struck the driver, Technician Fifth Grade Walter J.
LaSavage, in the neck, causing his death almost immediately (R5,6,9,11).
The evidence indicated that the shots were fired from a .45 calibre -
Thompson M-3 submachine gun, which was in the "bog" seat at the time
accused was there (R5-7,12). Accused's drunken condition while on
duty in the tank was evidenced by direct testimony of eye witnesses (R4,
6,7), by his leaving the scene of the shooting and talking to civilians
(R5,9), and his loud cursing, shouting and demands for hend grenades
(R10,11,12). Even following the shooting he was bslligerent and un-
‘controllable (R12), ' .

b No evidence was introduced for the defense, After his
rights were explained to him, accused elected to remain silent (R13).

5., (&) As to Cherge II and its Specification, the evidence is
clear that at the time alleged accused and his unit were before the
enemy and that accused was drunk on duty in the rear tenk, The fail-
ure of the prosecution to establish that accused's duty was as cannon-
eer and that the tank was en route specifically between Caudin and
St, Ave at the time of hils drunkenness, as alleged, was not fatal.

The essence of hig offense, of which he was adequately notified, was
his misconduct before the enemy at the time alleged. The record
fully supports the findings of guilty (CM ETO 1109, Armstrong; CM ETO

3081,)W.I, Smith; CM ETO 3301, Stohlmenn; and authorities therein
cited). ’

(b) The circumstantial evidence adduced in support of Charge
I and its Specification indicates very strongly that 1t was accused who
fired the fatal shots and that he did so without Justification, and

I
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with malice aforethought, as evidenced by his cold-blooded and belligerent
demeanor following the shooting, or at least in reckless disregard of
humgn 1ife and with knowledge that his act would probably cause the death
or grievous bodily harm of his victim. The evidence would have justified
a charge and conviction of murder, in violation of Article of War 92 (CM
ETO 3362, Shackleford; CM ETO 3200, Price; CM ETO 2007, Harris Jr.,; CM
ETO 2899, _gm, It was therefore legally sufficient to support the
findings of guilty of voluntary manslaughter, which offense is included in
murder (CM ETO 3362, Shackleford and authorities therein cited; CM HATO

581, M)

6. The findings that u:cused was 80 drunk as to be gullty of mis-
behavior, in the form of misconduct, before the enemy, in violation of
Article of War 75 (Charge II and Specification) were perfectly consistent
with the implied finding that accused's drunkenness was not such as to .
negative the inference of the criminal intent necessary to sustain the.
conviction of Charge I and its Specification., The misconduct contemplated
by Article of War 75 may consist in negligence, inefficiency or a culpable
failure by the soldier to do his whole duty before the -enerfy, . which may
result from a state of drunkenness far short of that sufficient to affect
mental capacity to entertain the necessary intent (authorities cited in
par.5s, supra), The determination of thé questions in this regard was
the peculiar prerogative of the court, which resolved them against accused,
Its findings of guilty are supported by competent and substantial evidence
and will therefore not be disturbed upon appellate revieg (CM ETO 2007,

Harris, Jr.,; CM ETO 2672, Erooks; CH ETO 3475, _lgg_w_u ot al; and
authorities therein cited). o

7. The record shows (2) that the trial took pla.ce one day after
the charges were served on accused., - The review by the Staff Judge
Advocate states that "thirty days elapsed between the time of the offense
and the trial and the accused was given every opportunity to have counsel
of his own choosing and to prepare any defense he might have had.,® No
objection to trial on said day was made by or on behalf -of accused, and
there is no indication in the record that any of his substantial rights
were prejudiced within the contemplation of Article of War 37. The
irregularity, if such it were, was harmless (CM ETO 3475, Blackwell et al).

8., The charge sheet shows that accused is 34 yeara of age and en-
listed 17 March 1942 to serve for the duration of the war plus six months,
He had prior service with Company "B", 28th Infantry from 26 Fetruary 1929
to 27 Febtruary 1930.

9. The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriously a.ffecting the substantial
rights of accused were committed during the trial. ' The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence.

10, The penalty for misbehavior before the enemy is death or such
other punishment as the court-martial may direct (AW 75). The maximum
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period of confinement imposeble in a sentence for voluntary manslaughter
is ten years (LCii, 1928, par.10ig, p.99). As confinement in a United
States penitentiary is authorized upon conviction of the latter offense
by Article of War 42 and Section 275, Federal Criminal Code (18 USCA 454),
the entire sentence of confinement, as approved (15 years), may be exe-
cuted in such penitentiary (AW 42; LLCM 1928, par.90,p.80). The designa-
tion of the United States Penitentlary, Lewisburg, Pennsylvania, as the
place of confinement, is authorized (Cir. 229, WD, & June 1944, sec.II,
pam, 1b(4), 3b). «

Q / /7 f
SZ// ZZ2. é // 1///’/‘f 2Z4Juvdge Advocate

W ( N/K(/t/n\m Judge Advocate
M Z Wﬁﬁge Advocate
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lst Ind,

War Department, Branch Office of The Judge Advocate .General with the
European Theater of Operations. 7 0CT1944  TO: Commanding
General, 4th Armored Division, APO 254, U.S. Army.

1, In the case of Private WILLIAM F, BIGROW (6700686), Company
"AY, 35th Tank Battalion, attention is invited to the foregoing hold-
ing by the Board of Review that the record of trial is legally suffi-
cient to suppert the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%, you
now have authority to order executlion of the sentence,

2. When coples of the.published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement, The file number of the record in this office is Cii ETO
3937. TFor convenience of reference please place that number in
brackets at the end of the orders (Cil ETO 3937).

. ¥
Colgner;y-J.A.G.D.,
Acting Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General ' (149)
with the
Furopean Theater of Operations
Apo 887

BOARD OF REVIEW NO. 2
CM ETO 3947 13 NOV 1944

UNITED STATES THIRD UNITED STATES ARMY

Ve Trial by GCM, convened at St. Sabine,
France, 27 August 194J;, and L'Epine,
France, 7 September 19ii. Sentence;
As to each accused, Dishonorable dis-
charge, total forfeitures, and con-
finement at hard labor for 1life.
Tnited States Penitentiary, lLewisburg,
Pennsylvania. o

Privates CHARLIE WHITEHEAD,
Jre (33789492); JERRY KEY
(34840765); end HARRY L.
WILSON (33644345), all of
900th -Quartermaster Laundry
Company .

At M Nl "l N NN NN S

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILI and SIEEPER, Judge Advocates

l. The record of trial in the case of the soldiers named above
has been examined by the Board of Review.

2. Accused, with thelr consent, were tried together upon the
following charges and specifications:

WHITEHEAD
CHARCE I: Violation of the 61st Article of Var,

Specification: In thet Private Charlie (IMI) White-
head, 900th Quartermaster lLaundry Company, did,
without proper leave, absent himself from his
company at Cheville, Normandie, France, from
about 1930 hours 18 Aungust 1944, to about 0800
hours 19 Aungust 1944,

CEARGE II: Violation of the 96th Article of Var.
Norrmandie,
Specification; In that » % * did, at Cheville,/France,
on or ebout, 18 August 1944, attempt to commit the
crime of rape by forecibly and feloniously, against
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her will, attempting to have carnal knowledge
of Mlle, Therese Delhammols, a French woman,

CEARGE III: Violation of the 93rd Article of War.

specification; In that * « % did, at Cheville, Nore
mandie, France, on or about 18 August 1944, in
the nighttime feloniously and burglariously break
and enter the dwelling house of M. Constant Del-

hormis, with intent to commit a felony. viz lar-
ceny therein,

KEY

CEARGE I: Violation of the 6l1st Article of War.

Specificationy In that Private Jerry (NMI) Key, 900th
Quartermaster Laundry Company, did, without proper
leave, absent himself from his company at Cheville,
Nornmandie, Frence, from about 1930 hours 18 August
194} to about 0800 hours 19 August 1Si44.

CIARGE TII: Violation of the 96th Article of War.

Specification: In that & & » 3id, at Cheville, Nor-
mandie, France, on or about, 18 August 1944, ate
tempt to commit the crime of rape by forecibly
and feloniously, against her will, attempting to
have carnal knowledge of Mlle. Therese Delhommois,
a French woman,

CHARCE III: Violation of the 93rd Article of War.

Specification; In that » » ® did, at Cheville, Nor-
mandie, France, on or about 18 Augmust 1944, in
the nighttime feloniously and burglarioisly break
and enter the dwelling house of M. Constant Del-
homuois, with intent to commit a felony, viz lar-
ceny therein.

WIISON
CHARGE I: Violation of the 6lst Article of War.

Specification:; 1In that Private Harry L. Wilson, 900th
Quartermaster Laundry Company did, without proper
leave, absent himself from his company at Cheville,
Mormandie, France, from ebout 1930 hours 18 August
19 to about 0800 hours 19 August 194).
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CIUARIT IIs Violation of the 93 Article of Var.

Specification 1; In that » » » did, at Cheville,
Normandie, France, on or about 18 Aungust 1944,
in the nighttime, feloniously and burglariously
" breaX and enter the dwelling house of M., Constant
Delhommois with intent to commit a felony, viz

larcency therein.

Specification 23 In that » # @ did, at Cheville, Nor-
mandie, France, on or about 18 August 1944, with
intent to commit a felony, viz repe, commit en
assault upon IMlle Therese Delhommols, by willfully
and feloniously pointing a deadly weapon, to wit,
a rifle, at the said Mlle Therese Delhammois,

Bach accused pleaded not guilty, and was found guilty of all charges
and soecifications. No evidence of previous convictions was intro-
duced., Three-fourths of the members present at the time the vote was
talcen concurring, each accused was sentenced to be dishonorably dis-
charged the service, to forfeit all pay and allowances due or to be-
come due, and to be confined at hard labor, at such place as the re-
vicwing authority may direct, for the term of his natural life., The
reviewing authority approved each sentence, designated the United
States Penitentiary, lewisburg, Pennsylvania, as the place of confine-
ment for each accused, and forwarded the record of trial for action
under the provisions of Article of War 50%.

3. The evidence shows that on the date and at the place specified,
at about ten o'clock in the evening, the three accused, armed with rifles
which they discharged outside, broke into the farmhome of M, Constant
Delhommois, in the nighttime, and there demanded and received cognac,
for which they neither paid nor offered to pay (R9-11,13,15,19,21,31-
33,37). while all three were imbibing in the presence of the terrified
family, at wham, from time to time, they pointed their guns, two of the
accused forced 17 year old Theresa Delhomnois to sit between them (R11,
20,23). She testified that these two, without her consent, began and
continued to touch and to kiss her until Whitehead "forced her with the
gun pointed in her back to go up to the attic® (R1l), where he opened
his pants and *wanted to violate me standing upe. * * ® And then he put
me down on the ground, * % » And then he tried to violate me again'".

He did not at any time put his hands on her private parts but placed
hirsc¢lf on top of her as she lay on the floor. Shortly thereafter he
called Rey (R11,23)¢ Key and 7hitehead remained with her, together,
for from half to three-guarters of an hour (R11l,24h). They hit her
"here and there, and on my cheeks", pulled her ear and placed their
hands on her mouth., Xey.ovened his nants, got on top of her and, with
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the help of his hands, also molegted her private parts. She tried
always to struggle and repeatedly "eried out for papa", She had
never had anythinz to do with a man in this manner before and did
not know whether the male organ of either Whitehead or Key pene-
trated her female organ (R24). TFinally, "they made me go downe
stairs into the kitchen", where the third soldier, Wilson, "“was
seated with his zun in front of my father®., She was permitted to
sit on the hench beside her father for one or two minutes, then
Wilsen forced her to go upstairs :

"rith his gun in my back # % *» Halfway up the
stairs he fell, & » » 30 I escaped down the
ladder from the attic to the outside » #* %

T went over through the fields and then down
the road over to my brother's house" (R25).

Her shirt and dressing gowm were torn while she was struggling on the
stoné floor. The next day there were bruises in the small of her back,
on her knee and elbows, with perhaps a little bleeding from the abres-
ions on her back and knee (R25-2%),

Me Delhommois testified that after hitehead forced Theresa
to precede him to the attic, she called "Help* and *Papa, papa", while
the other two accused kept him and his 2j=-year old son at the kitchen
table at the point of their guns (R1l). The son, Daniel Delhommois,
testified that, while his sister was in the attic,

*The only thing she did do was to call us cone
tinuously. And if we made the slightest move
while we were sitting at the table, the third
one éWilsog7. vho had the knife, menaced me
with 1% and stuck it up to my throat* (R33).

After Theresat's escape, the three accused forced -her father
and brother to assist in the search for her. They

*made us light a little lamp, and they made us

go up into the attic in front of them, light-

ing up all the corners of the attie, Not find-;
ing her, we succeeded in making them understand+:
that she had gone down by the ladder. We went
down in front of them, down the ladder. At the
time thet they were gettinz ready to go down in
their turn, down the ladder, we let the lamp loose
end threw. 1t down on the ground and we profitted
by the darkmess to escape" (R34=35).

294%
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Accused were clearly identified as the intruders (R28,
32.36). Each, moreover, made a statement admitting his presence
at the Delhommois! home at the time and place in question, the
breeking of the door, the obteining of the cognac and their un-
succegsful attempt to have intercourse with the girl (Pros.Exs.
1,2 & 3)s It was stipulated that First Lieutenant Benjemin Bletch-
man, Medical Corps, would have testified, if present in court, that
an examination of Mlle., Delhcmmois at her home, the next day, dis-
closed that -

*1, There were miltiple contusions and areas of
ecchymosis on the lower two-thirds of the back,

2. There was an area about three inches in dieameter
on the posterior surface of the left arm just
&bove the elbow showing subcutaneous hemmorrhage.

3¢ The labia majoris were edematous; the hyman was
intact except for a small abrasion in the lower
left quadrant showing evidence of fresh bleeding®
' (Pros OEx.S )o

Accused remained in the Delhommois' hame until the following
morning when the femily returned with American officers (R35,43). Ac-
cuseds' presence was not detected and they departed surreptitiously
without being apprehended; but shortly thereafter, between 8430 and
9400 o'clock, Wilson and Whitehead were found lying in a ditch by a
hedgerow about a querter of a mile away (R35,48,50)s In Whitehead's.
pocket was found .a bread knife which had been taken without per-
mission or authority from the Delhommois! home., A little later that
same morning, Key voluntarily returned to camp (R44). " Two hundred
francs, a watch and photograph which had been in the Delhommois'! home
the previous night were missing when the family returned (RL5.27.36).

Accused were absent from camp without leave from the even-
ing of 18 August 194) to the hour of Whitehead's and Wilson's appre-
hension and of Key's return the following morning (R4},62).

s No evidence was introduced on behalf of the accused, each of
whom elected to remain gilent, after their rights were properly ex-
plained to them (R64-66).

5e Competent'uncontradicted evidence establishes commission by
each accused of the three offenses with which each was charged. The

absence from camp without leave and breaking into the Delhommois?
home during the nighttime are admitted. Obtaining the cognac as ac-
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cused 4id involved actual larceny, and the proof established as well
their actual theft of the Delhommoist bread knife. Although not shown
to have been found upon any of the accused, the proof, under the cir-
cumstances, may well be regarded as also establishing the theft by
them of the money, watch end photograph which disappeared from the Del-
hommolst home on the night in question. ZEvidence of an actual larceny
is competent as tending to prove an intent to steal (9 Am. Jure pareb3,
De272, *BURGLARY").

The evidence also establishes, as to Whitehead and Key, an
atterpt by each to rape Mlle, Theresa Delhommois. The intent was shown
by their words end conduct; their respective assaults upon her con-
stituted the requisite overt acts. In this instance, they might as well
have been charged with assault with intent to rape as with attempted
rape, the proof being adequate to establish either offenses.

. Accused Wilson was charged with asseult with intent to rape.
In his case, the proof shows that he was marching Mlle. Delhommois up=-
stairs at the point of his gun, following his companion's attempts to
rape her, when he fell down and she escaped. From these circumstances
alone,; the intent charged might well have been inferred. Moreover,
Wilson's statement to the investigating officer in effect admits his
intent to rape prosecutrix as the motive prampting the assault.

6. The maximum penalty for attempted repe is the maximum for the
most e¢losely related offense listed in the table of meximm punishments
(MM, 1928, per.lOlc), viz, asseult with intent to commit rape (CM
229156, Bradford (1943, 17 B«Re De61l)) It thus eppears that, for each
of the accused, the maximum period of confinement at hard labor author-
ized for the two offenses of burglary and attempted - or, in Wilson's
case, assault with intent to canmit - repe, of which each was convicted,
was thirty years. ZEach accused was also convicted of ebsence without
leave for twelve and a half hours. Since the limit of meximum punish-
ment has been lifted for the offense of ebsence without leave, the rec-
ord legally sustains the sentencé of life imprisomment imposed by the
court on each accused,

7+ The charge sheets show that accused Whitehead is 27 years of
age and that, with no prior service, he was inducted at Philedelphia,
Pennsylvania, 9 July 1943; that accused Key is 21 years of age and
that, with no priocr service, he was inducted at Fort Jackson, Scuth
Carolina, 30 July 1943; and that accused Wilson is 19 years nine
months of age and that, with no »rior service, he was inducted at
Richmond, Virginia, 26 July 1943.

8. The court was legally constituted and had jurisdiction of the
persons and offenses. No errors injuriously affecting the substantial
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rights of any of the accused were comitted during the trial. The
Board of Review is of the opinion that the record of trial is legal.
ly sufficient to support the findings of guilty and the sentences,

9. Penitentiary confinement is authorized under Article of
War 42 upon convietion of burglary, in violation of Article of War
93 (D.C. Code, s€¢,22-1801) and of assault with intent to commit
rape, in violation of the same article (18 USC 455). The desig-
nation of the United States Penitentiary, lLewisburg, Pennsylvenia,
as the place of confinement, is authorized (Cir.229, WD, & June
1944, sec.IT, pars. 1b(4), 3b).
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“Tar Devartment, Branch Office of The Judge Advocate General with the
Turcpean Theater of Operations, 13 NOV 1944 TO: Command-
ing General, Third United States Army, APO 403, U. S. Armye .

1. In the case of Privates CHARLIE WHITIHZAD, Jr. (33789492);
TERRY XY (348L40765); end HARRY L. WILSON (33644345), all of 900th
Quartermaster laundry Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the-sentence, as to
each accused, which holding is hereby approved, Under :the provisions
of Article of War 503, vou now have authority to order execution of
the sentences.

2. Accuseds' conviction of offenses, other than ebsence without
leave, sujports 30 years of confinement at hard labor in each case.
In camparison with sentences recently approved in similar cases, the
difference between 30 years and life imprisomment eppeers excessive
punishment for twelve and a half hours' absence without leave, the
maximum punishment having already been imposed for the criminal con-
duct whereby it was aggravated. This case will be re-examined in
Weshington and the sentence. I Believe. reduced from life imprisone
rent to & term of veara not exceeding 35+ In order to comply with in-
structions from the' Cormanding General, European Theater of QOperatilons,
with reférence to uniformity of sentences. directing me to take action
to forestall eriticism of this’ theater for returning prisoners to the
United States um er sentences deeméd there to require the exercise of
immediate clemency action by the War Depertment, I recommend that you
reconsider the sentence with a view to changing the period of confine-
ment imposed from life to a term of years, If this be done,. the signed
action should be returned to this office to be filed with the record of
trial.

3. Then copies of the published order- are forwarded to this of-
fice, they should be accorpanied by the foregoing holding and this in-
dorsements The file number of the record in this office is GM ETO 3947.
For. convenience of reference, please plaee that number in brackets at
the .end of the:ordery (CM ‘ETO 39&7)

/ ///ﬂ///l
‘/ . Co MMEIL: /
Brigadier ‘General, United States Army,

"Assistant Judge Advocate General.

1.
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Branch Office of The Judge Advocate General -y
with the i

Buropean Theater of Operations
APO 887

BOARDQFREVIHNO.J. 40E013M

CM ETO 3948
UNITED STATES 83D INFANTRY DIVISION:

Trial by GCM, convened at APO 83,

)
. 3
) U. S. Army, 25 August 1944.
Private First Class PETER g Sentence: Dishonorable discharge,
PAULERCIO (42008684), total forfeitures and confinement at
Company I, 33let Infantry ; hard labor for life. Eastern Branch,
: ! United States Disciplinary Barracks,

Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of triesl in the case of the soldier named above has
been examined by the Board of Review,

2. Aocused was tried upon the following Charge and Specification:

CHARGE: Violation of the 75th Article of War.

Specification: In that Private First Class Peter
Paulercio, Company I, 331st Infantry, did,
at or near La Varde Peninsula, France, on or
about 19 July 1944, while before the enemy,
shamefully run away from his company, and’
did not return until apprehended by the
military police.

He pleaded guilty and, all of the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification. No evldence of previous convictions was introduced.
A1l of the members of the court present at the time the vote was taken
concurring, he was sentenced to be shot to death by musketry. The
reviewing authority, the Commanding General, 83d Infantry Division,
approved the sentence and forwarded the record of trial for action
under Article of War 48. The confirming authority, the Commanding
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General, Buropean Theater of Operations, confirmed the sentence, but
due to umusual eircumstances in the case, commuted it to dishonorsble
discharge from the service, forfeiture of all pay and allowances due or
to become due and confinement at hard labor for the term of accused's
natural life, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, but did not
order execution of the sentence, pending action pursuant to Article of
War 50k, The action of the confirming authority in commuting the
sentence was taken under the provisions of Article of War 50.

3. Accused's pleas of gullty to the Charge and Specification, the
meaning and effect of which were explained to him by the law member (RS-
6), are supported by the following clear and undisputed evidence: Early
on the morning of 19 July 1944 accused was with his company during its
attack upon enemy-occupied La Varde Peninsula, France (R7,14,15). Enemy
counter-attacks, supported by tank, machine gun and ®"88" fire, forced the
company to withdraw from the peninsula. Many men and all but ome offi-
cer were casulties as a result of the counter-attacks, and a count re-
vealed only 34 meh left in the company (R7,9,10,13). Accused was not
among these 34 men (R2,10) and was not seen following the counter-attacks
until later in the day when he and another soldier named Kresula were
ssen walking toward the rear near the battalion aid statiom, about 1000
yards to the rear of the company (R11-12,13,15). Asked by the company
communications sergeant what they were doing back there, they shrugged
their shoulders and continued walking (R16). Accused's unauthorised
absence from his company (R9) continued until on or about 1 August (R12,
16,17; Pros.Ex.l), at which time he was apprehended by military police
pear Normandy Beach and returned (R17,18).

Accused's prior character was good (R8-9, as was his conduct
when in contact with the enemy (R9-10). He was a good soldier, &
"regular fellow" and was popular (R12). His physical condition was
apparently normal (R17). :

4e After his rights were explained to him, accused elected to -
remain silent and no evidensce was introduced for the defense (R18).

5., The pleas of guilty were fully supported by evidence that ac-
cused at the time and place alleged, while before the enemy, shamefully
ren away from his company and did not return until his apprehension
almost two weeks later. Both elements of the offense in vioclation of
Article of War 75 were established (CM ETO 3196, Puleio, and authorities
there cited; CM ETO 4095, Delre). '

6. (a) The trial judge advocate was appointed by order of the
appointing authority (par.l, SO 165, Hq. 83d Inf. Div.) dated 23 August
1944, on which day the former served a copy of the charges on accused.
The charges were not referred to him for trial, however, until: 24 August
1944. There is no mandatory requirement, either in Article of War 70
or Mamal for Courts-Martial, 1928 (par.4le), p.32), that the service of

-2-
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charges upcn an accused be accomplished by a trial judge advocate to
whom the charges have previously been referred for trial. The irregu-
larity was not jurisdictional and in fact operated in accused's favor
in that it afforded him an additional day in which to prepare his
defense. Under the circumstances, it cannot be deemed to have in-
Juriously affected his substantisl rights within the purview of Article
of War 37.

(159)

(b) The record shows (R2) that the trial took place only two
days after the charges were served on accused. In the absence of objec-
tion and of indication that any of accused's substantial rights were
prejudiced, the irregnlarity, if any, may be regarded as harmless (CM
ETO 4095, Delre, and authorities there cited).

~ (c) Major Norman P. Cowden, Assistent Adjutant General of the
83d Infantry Division, by command of the division commander, referred-
the case to the trial judge advocate for trial. Major Cowden was
appointed and sat az a member of the court herein. This was an admin-
istrative act and in the absence of challenge (R3) and of indication of
injury to any of accused's substantial rights, this irregularity also
may be regarded as harmless (Ibid.).

7. The charge sheet shows that accused 18 19 years three months
of age and was 1lnducted 7 August 1943 at Newark, New Jersey. No prior
service is showm. 4

8. The court was legally constituted and had jurisdiction of the
rerson and offense. HNo errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence as comamted.

9. The penalty for misbehavior before the enemy is death or such
other punishment as the court-martial may direct (AN 75). The designa-
tion of the Bastern Branch, United States Disciplinary Barracks, Green-
haven, New York, as the place of confinement is proper (AN 42; Cir.210,
WD, 14 Sep 1943, sec.VI, as amended).

i//' i
D4

Judge Advocate
@gﬁz[- ﬁﬂﬁg Z Jndge Advocate
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1st Ind.

War Department, Branch Office of The Judie M%‘he General with the
European Theater of Operatiomns. { TO: Commanding
General, European Thegter of Operations, APO 887, U, S. Army.

1. In the case of Private First Class PETER PAULERCIO (42008684),
Company I, 331lst Infantry, attention is invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient to
support the findings of gullty and the sentence as commted, which holdirg
is hereby approved. Under the provisions of Article of War 504, you now
have authorlity to order exscution of such sentence.

2. When coples of the published order are forwarded to this office,
-they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 29/8. For con-
venience of reference, pleass place that number in brackets at the end

of the order: (CM ETO 3948). Y2
///7 e
', ‘E/ /

. C. McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General. |

(Sentence as commted ordered executed. GCMO 126, ETO, 11 Dec 1944)
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

BOARD CF REVIEW KO. 1 8 DEC 1944
CM ETO 3957
UNITED STATES ) SOUTHERN BASE SECTION, COMMINICA-
; TIONS ZONE, EUROPEAN THEATER OF
v. J OPERATIONS
Private First Clasa CHARIES ) Trial by GCM, convened at Plymouth,
C. BARKECLO (15060095), ) Devonshire, England, 28 July 1944.
Headquartere Detachment, ) Sentence: Dishonorable discharge,
Arzy Exchange Service ) total forfeitures and confinement

) at hard labor for life. United

; States Penitentiary, lLewisburg,

Pennsylvania.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused waa tried upon the following Charge and Specification:

CHARGE: Violation of the 92nd Article of War,

Specification: In that Private First Class Charles
C. Barneclo, Headquarters Detachment, Army Ex-
change Service, Southern Base Section, did, at
Torpoint, Cornwall, England, on or about 16 June
1944, with malice afarethought, willfully,
deliberately, feloniously, mmlawfully and with
prameditation K111 one Private William G.
Ledbstter, a human bsing by shooting him
with a pistol.

Be pleaded not guilty and, three-fourths of the members of the court °
present at tha time the vote was taken concurring, was found guilty of
the Charge and Specification. Ko evidence of previcus convictions
was Introduced. Three-fourths of the menbers of ths court present

-1-
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at the time the vote was taken concurring, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances due
or to become due and to be confined at hard labor, at such place as the
reviewing authorlty may direct, for the term of his natural life. The
reviewing authority, the Commanding Genersl, United Kingdom Base, Com-
munications Zone, Buropean Theater of Operations, successor in command,
approved the sentence, designated the United States Penitentiary,
Lewlsburg, Pennsylvania, as the place of confinement and forwarded the
record of trial pursuant to Article of War 50%.

3. Prosecution's evidence summarizes as follows:

On and prior to 16 June 1944 there was located at Torpoint,
Cornwall, England, a large warehouse of the Army Exchange Service (R13;
Pros.Ex.H). The accused and the deceased, Private William G. Ledbetter,
were at that time members of the military detall serving at said ware-
house (R9,19).

William Richard Ackland, an English civilian whose address was
42 West Street, Millbrook, Cornwall, England, was on sald date employed
as a stationary fireman at the installation (R7). After identifying
accused and stating that he saw him on the evening of 16 June 1944,
Ackland testifled as follows:

"The first thing that happened, a fellow that we
call 'Bill', the deceased, and I was sitting at
the table having a cup of tea just after 4100
o'clock and he came around the corner with a
handfull of money, so he said, firet when he came
in, he said, 'Will you count this out, for me.'
So, I comted it out. He had eight (8) pounds
in his hand., He snatched 1t up again and he
went off in a temper, the man was drunk I think
myself. He snatched it with his hand, and
I said, 'You have eight (8) pounds.' I #aid,
'Eight (8) pounds.' He said 'the dirty swine'
or something like that. He passed out of the
room; I dldn't see any more of the man after
that, not until I had heard some crying, somecne
was crying and sobbing, so I heard this crying
and sobbing, so I looked out of the window, there
was no glass there, but 1t was what we call a
window and I seen this young gentlemen here,
(Indicating the accused) and Bill sitting down
together, and both went into the canteen and
that is all I now about that. But, when I
wag just going to tend to my boilar, at the same
time I tended ixy boiler I heard a report, I tock
it to be a back report from an engine or a motor

r_— 3957
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bike. Just as I got back in my dining hall
again I seen this young gentlemen (Indicating
the accused) come out of the canteen and I
didn't see any more of the gentlemen again for
about an hour afterwards when I was ready to

g0 off my watch and ready for my relief to come.
I heard some groaning in the canteen so I went
towards the door and I seen the man that got
killed; I seen his hat and his pipe lighter on
the ground, so I picked that up and put it on
the table in my boiler room. And, I said to my
relief, 'Will you give that to Bill, cause he
will be looking for them.' I left the items
with my relief.: Shortly after that, about a
couple of seconds or so, I still heard theae
groans in the canteen so I just took a walk in-
gide the door and I went to the man that was
lying down. I said, 'Bill what is the matter.'
I didn't get no answer. All of his trousers
were down and he made a terrible msss. I
walked out and left him. That is all® (R7).

When accused came out of the canteen he looked at the witness
:"and he motioned me to be stlll, to keep quiet™.

(Ackland held his finger over his mouth as the sign of silence) (R8).
The money which deceased brought to Ackland was in the form of three com-
plete notes and the remaining notes were torn in two pieces. About
five minutes elapsed hetween the time accused and deceased went into the
canteen and the noise which witness believed was the "hack fire" of a
moter. Ackland entered the canteen about an hour later (R8). He saw
the deceased on the floor of the canteen immediately prior to 7:00 pa.
Accused sppeared and motioned to Ackland about three minutes after the
*back fire" sound was heard (R9).

Pirst Lisutenant Cg;;i_gtophe;(; A. Doose, Corps of Military Police
and Commanding Officer of 4th C.I.S. (R9), questicned accused on 17 June
1944 and after warning him of his rights obtained from him a written
astatement of which the followling excerpt i1s pertinent:

"On June 16, 1944, at approximately 1200 noon,
Cpl., Grady, FVT Ledbetter and I want to G75 to
unload a truck of empty cookie tins.

We stopped at a Pub in Plymouth and drank 10 or
12 Gins apiece. I bought two quarta of scotch
and some small bottles of brandy. We left the
rudb at two oclock, as it closed at this time.

. » ™~
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(164) CONFIDENTIAL
We then went to (75, emptied the coockie tins
and returned to H.M.S, Raleigh. About 4 PM
I was so drunk T dont remsmber the time, nor
do I remember the return trip to H.A.S.
Raleigh.

I then entered the P.X. with PVT Ledbetter and
Cpl Grady. ¥e had some Whiskey and I offered
it to some of the boys.

I next remember starting to shoot dice with

PVT, Bill Ledbetter. We were having a mis-

wderstanding about the way the game was mmning.

I remember losing B6 or approximately that much

to PVT Ledbetter in approximately 30 minutes

time. I do not remember shooting arny longer

than that. I do not remember what time this

was, ‘

The whole time that we were shooting we were
arguing. PVT Ledbetter at the end of this time
got mad and took-after me and said if he caught
me he would kill me., I ran back to the club
room in the P.X, and he ran after me. He had
told me once before he was going to kill me or
cut me up with a knife. I ran over by the big
8liding doors in the club room turned around and
shot him. I shot him once and he fell. I then
walked outside and put the gun in a bush. I
dont rember what I did with the ammmition and
empty cartridgs.

I then came back in and I saw PVT. ledbetter
lying on the floor and my senses started to
coming back to me. I walked up and asked him
what he wanted. He sald you get a doctor. I
started after a Doctor got sick and went in the
back room of the P.X, 1ald down and passed out.

I was shown a 32 automatic on the afternoon of
June 17, 1944 and identified it as my gun" (R10;
Pros.Ex.d).

Lieutenant Doose testifled that he made no promises of reward or immunity
to accused nor did he threaten him prior to obtalning the statement which
was admitted in evidence without objection by defense (R10).

On the morning of 17 June witness found a revolver in the middle
of bushes immediately outside of the door of the "FX" whers the body of
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deceased was found. The revolver was shown by witnesa to the accused
who

"identified the pistol as the gun that he had
bought from the soldier from the First Army
that returned from Italy, and he also stated
that that was the gun with which he killed
Private Ledbetter® (R10).

The revolver, described as "an Italian Revolver, P.Baretta, .32 caliber”,
was without objection admitted in evidence as Pros.Ex.B (R10-11).
Lisuterant Doose also identified an empty shell which would fit Pros.Ex.B
which was found at daylight on 17 June by witness "against the curb stone"
across the street from the doorway of the #PX", Without objection it was
admitted in evidence as Pros.Ex.C (R1l). Pros.Ex.D, a photograph taksn
under direction of the witness, showing the exterior of the post.exchange
building was admitted in evidence without objection (R11-12). Pros.Ex.E,
a loaded .32 cartridge found outside of the "FX" approximately 10 yards
from the empty cartridge case (Pros.Ex.C), and Pros.Ex.F, a loaded .32
caliber cartridge found against the curb five feet from the "PX" door,
were also admitted in evidence without objection (R12). The locations
of Pros.Exs.C, E and ¥ when found were marked on Pros.Bx.D by the

witnesas (R12).

Pros .Ex.G was a photograph of the Italian pistol (Pros.Bx.B)
as it lay in the bushes upon discovery and before be touched. The
photograph wes admitted in evidence without objection (R12-13). Pros.
Ex.H was also a photograph of the exterior of the "FX" wherein Ledbetter
was found dead. The witness marked thereon the letter "A" to indicate
the section of the building in which deceased's body was found and the
letter "B" to indicate where the Italian pistol (Pros.FEx.B) was dis-
covered. Pros.Ex.H was admitted in evidence without objection (R13).
All of the photographs were taken by or under the direction of Lieutenant
Doose and identified by him (PJl-lB{.

c Jogeph M , Medical Corps, 1l/1st General Hospital,
performed an autopsy upon the body of deceased on 17 June. Based on
this post-morten examination, Captain Garmon testified:

*Private Ledbetter had been killed by a through
and through bullet wound of the abdomen. The
missile had passed through his abdomen and
through his mesentery; with a result that Pri-
vate Ledbetter had bled to death. That is the
cause of death, internal hemorrhage as the re-
sult of a through and through wound of the
abdomen, * #* % The wound, the entrance and
exit was such to give the impression that it was -
¢(:ans¢);d by a bullet of such caliber /.32 caliber/"
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For the defense the following evidence was submit ted:

(a) It was stipulated by and between the Prosecution and Defense,

accused consenting, that if Private Edwin J. Greens, Headquarters Detach-

ment, Army Exchange Service, were present in court he would testify as

set forth in the stipulation. Pertinent parts of his statemsnt are as

follows:

"On 16 June 1944, at about 1600 at the FX
H.M.S. Raleigh, I saw Bsrneclo, Ledbetter and
Crady come in the back, come in the back door.
Barneclo and Ledbetter were very drunk and
stumbling. * * ¥ Ledbetter had a quart of
whiskey in his hand about 2/3 full and he
asked me to have a drink. I took a drink.

LK B 2 B K K X R

At about 1630, Ledbetter borrowed 32 from T/5
Ryan and turned around to Barneclo and said,
'Let's shoot dice.' Barmeclo got a pair of
dice from Fillicaro and they started shooting.
Ledbetter started shooting laying down il and
two torn plecea. Barneclo covered it with
53. They were so drumk they couldn't stand.

They immediately startad arguing in drunken talk.
Barneclo told Ledbetter he owed him kK1l which he
hed previously borrowed. It looked as though
Barneclo was fading his own money but was so
drunk he could not count.

I could not figure out how they were shooting.

I only saw Barneclo shoot once and he lost k2.
During the rest of the tims lLedbetter had the
dice shooting. There were a lot of torn bills
on the floor and there looked to be B3 or BEl10
but 1t was hard to tell because there were so
many torn pieces. During all this time they
were arguing. Ladbatter would forget his point
and c¢laim it was one number and pick up thse money
and Barneclo would gay it wasn't, it wa= another.

At 1655, Ryan, Higby, Stolinski, Fillicaro and I
went to eat. Ledbetter and Barneclo were still
shooting dice in the front room of the P.X. lean-
ing against the counter and shooting on the ficor.

While Ledbetter was accusing Simmons of being a
=othar's boy, Barneclo drew his gun, and Italisn
maks, s8ize.32 and pointed it at Simmons and told

"6 cowmpENii
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him that he squealed on him and if hs got up out
of the chair, hs would let him have it. Ledbetter
twned around and jJerked the gun out of Barneclo's
hand and sald he wanted to shoot it. Barmeclo
ran out of the room then came back., Ledbetter
walked 10 feet to the corner and pointed it at
the corner and tried to shoot it. The safety
was on and he couldn't get it off. He ejected
several shells trying to shoot it by pulling the
slide back., It looksd like 5 or 6 shells fell
out and the slide stayed open. Barneclo put the
rounds in his pocket and the gun in his hip
pocket. Barneclo pulled the gun out of his
pocket 3 or 4 times trying to get the slide back.

After they started shooting dice, Ledbetter got
a 8ix for a point and 3 or 4 rolls later made the
gix., Barneclo said 9 was his point., I saiqd,
'Ho' 6 was.' He pulled the gun and pointed it
at me and said, 'You lied to me you dirty son of
a bitch.! The gm was empty at the time,

I returned from chow at 1730. Between 1730 and
1735. 1 heard Ledbetter in the largs room adjoin-
ing, groaning, moaning and talking. I couldn't
understand what he was saying but I recognized

his voice. I didn't pay any attention I thought
he was gick.

About: 1850, Sergeant Lekki zame in and said, *You
should see Bill in the next room, he has shit all
over his gelf.! I then went back after a pack

of clgarettes and I thought I would take a look
at him, T didn't Imow he was dead. I went back
to ths store and told the men to go take a look
at him. Stokinski and Ryan started back and as
they started to go Sergeant Lekki cams in and
sald Ledbetter was dead.

The f£irst time I looked at Ledbetter when I went
for my cigarettes I decided to see about Barmeclo.
I went outside and looked in his truck. I then
went on the outside and went in ths back door and
found Barneclo asleep on the davenport in the
writing room. He had vomitted on the floor and
I didn't bother him., I then went back outside
and went up front. :

%* % AR XN
I next saw the 0.D, and some guards bring Barmeclo
from the next room as he came by where Ledbetter
was lying, hs kind of stopped and looked and
then went on® (R16-17).
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(b) It was stipulated betwsen Prosecution and Defense, accused
consenting, that if Second Lieutenant William C. Kabors, Hea.d?mrte
Detachment, Army Exchange Service, were present in court (R17) he would
testify as follows (only pertinent parts of the statement are given):

"At about 1600, 16 June 1944, I saw the two men,
Private Ledbetter and Private First Class Barneclo.
They both came into the front room of the P.X.
intoxicated and I went and told Sergeant Lekki to
restrict both of them to the barracks. I them
went to the front of the room, and Private Ledbetter
wanted a pass to go to Penzance, and I refused him
the pass becauss of his intoxicated condition.
Pfc. Barnsclo offered ms a drink from a small nip
bottle, and I refused it at first, but he was in-
sistent and in order to ocalm him down, I tock a
nip. He talked and talksd nonsense, and since
he was intoxicated I told him he had better go
to bed and I world see him in the morning. Then
I walked out the door and lockad it as I went out.
It was between 1600 and 1630 at that time.

R R R R R R
At about 2130 or 2145, I returned to the Post
with two M.P's who had instructions to look
for me. At that time the only information
I had was that one of my men had been killed.

I came to the Provost larshall's office, but due
to the fact that no officer was there, I went to
the P.X, where I found two M.P. Officers ques-
tioning my men., I saw Private Ledbetter's body
lying on the floor in the big room behind the
P‘x.

I positively identify an automatic piston (P.
Beretta Caliber .9 CCRTC-MO 1934-Breveato GARDCHR
V.T 1938-XVI) shown to me, as the property of
Pfc. Barneclo. About two or thres weeks ago,
here on this post, I walked in wnexpectedly into
my orderly room and saw Ffc. Barneclo cleaning
and trying to repair the weapon. As far as 1
could ses he had it dismantled. I asked him
who the gun belonged to, and he replied 'It be-
longs to me.! He told me he had bought it.

I to ldhinhsmgoingtogetinto trouble with
the gun and to get rid of it. I did not stay
to get an answer, and walked out. That was the
last I heard about Pfe. Barnsclo's wmtil
after the body was .discovered" (Rl8§.'m

-8-
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(c) It was stipulated between Prosecution and Defenss, accused
consenting, that if Techmician Fifth Grade Patrick E. Grady, Headquarters
Detachment, Arxy Bxchange Service, were present in court (R18) he would
testify as follows:

¥Sgrgeant lekkl assigned Pfc. Barneclo and myself
to go to G-75 with some empty Cookie cans (FZG),
at sbout 11345 AM, on 16 June 1944. Private
-Ledbetter asked if he could come along with us.
We told him to see the Sergeant. At about 12:15
P, Ledbetter, Barneclo and xyself left for G-75
in the Mobile Canteen 6x6 truck, driven by
Barnecio. We stopped at ths Oporto Pub In

and Ledbetter and' I had 2 gins and &
bottle of Bass Ale, apisce. While we were at
the bar, Ledbetter said, 'My hear is raising heli,
today.' I went out after we bad drunk and got-
Barneclo to come in. He did and each of us
drank six or eight gins apiece. Pfco. Barneclo
bought 2 qts of Scotch and 2 small nips of
brandy. We left the pub about 2 FM. We
went to G-75 and stopped either coming or going
around Drake's Circus to see Ledbetter's girl.
She was busy and we left immediately.

Y returned)ohout 4 PM. I went in and wenmt to
slesp. I didn't know any more until Private
Green woke me about 7330 PM and told me
Ledbetter was dead.

There was no argument betwaen them while I was
along and I saw no gum.

Wo drank one quart of Scotch on the way to and
from G-75. Barneclo paid for the drinks, He
won quite a lot of money in the past, about K70
or k80. Prvt. Ledbetter was not the type to let
another guy pay for his drinks* (R19).

{d) Accused elected to be sworn and testified in his owm behalf
(R19) as follows:

"sroamd the 16th of June, Corparal Gredy and 1
was detailed to take the Cookis cans to G-75.
As we was getting ready to go, Bill said, ho was
going along with us, We started out for G-75
and on the way to G-75 we stopped at a pub and
Corporal Grady ard Private lLedbetter went into
the pub and returned. They later returned,
cams back for ms and wanted me to gat a few
and a 1ittle brandy.

LA B XK B N X B N
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* % % % ¥ K ¥ K ®

For the boys back in the P.X.

L K BE BK BE B 3R S B
Because they were allowed only two (2) to a
person. 1 drank a beer and then had a coupls
of gins and stayed there and drank 10 to 12 gins.
Then I bought two (2) quarts of Whiskey and a
couple of nips of brandy, and we started to go
on to G-75. And, on the way we stopped at a
beauty parlor where Ledbetter's girl works.
We was only there a minute and then went on to
G-75 to unload the cookie tins. We were right
at G-75 and wmloaded the cookie tins. And,
that 1s all about I remember. I don't remem-
ber coming back to camp at sli.

LR B K BE JE SR K B
Yes, I remember Bill Ledbetter and me was
gambling; there seemed to be some argument
about the game, some way or the other. I
can't remember.

* % 4 ¥ H ¥ R K X
I was just so drunk, I don't remember what was

going on.

* % % % H X K ¥ *

Yes, Bill seemed 1like he was very angry about
something. He jumped at me and told me he was
golng to kill me ard I started to run from hLim
and ran out through the long hall. He con-
timied to chase me and hollering all the time.
Then the gun went off, I don't remember much
more than that.

F* ¥ K ¥ K H * ¥ ¥
The next thing I remember, was seeing Bill lying
on the floor and I said, 'Bill, whats the matter,
what can I 4o for you.' He sald, 'Get me a
doctor.!

LR R R R RN K _
Seems like I started out for the doctor, that
is all I remember until somebody’came and woke
me wp" (R20-21).

Accused further testified that he did not take the gun to "G-75%; that he
kept it unloaded under the pillow on his bed or in his ditty bag or trunk

locker.

He did not remember how or when he came into possession of the

gun on 16 June 19%4. TWhen deceased chased accused in the "FX", he did
not know whether deceased had a weapon or not, nor did he remember how
close deceased was to him when he shot him (R21). Deceased ran after
accused down the hall., Accused was afraid of him

- 10 -
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"Because he has always been a fighting man.

Once he came in drunk and he was mad and he I
seemed to be mad at everybody * % # He

told me he would cut me up, once" (R22).

Deceased made the threat "to cut me up™ about a week prior to the shooting
(R22). It was a direct threat made by deceased to accused alone (R23).
When accused ran down the hall the threat

"did seem topop into my head. Something
1ike that" lgzz).

5. At the time accused's statement (Pros.Ex.A) was admitted in
evidence the prosecution had not made proof of the corpus delicti.
Ackland's oblique statements as to "the man that got killed" did not
constitute such preof. The following quotation from the Manual for
Courts-Martial is applicable:

"An accused can not be convicted legally upon

his unsupported confession. A court may not
consider the confession of an accused as evi-
dence against him unless there be in the record
other evidence, either direct or ecircumstential,
that the offense charged has probably been com-
mitted; in other worde, there must be evidence
of the corpus delicti other than the confession
itself. Usually such evlidence is introduced
before evidence of the confession; but a court
may, in ita discretion, admit the confession in
evidence upon condition that 1t will be stricken
out and disregarded in the event that the above
requirement as to evidence of the corpus delicti
is not met later. This evidence of the corpus
delicti need not be sufficient of itself to
convince beyond reasonable doubt that the offense
charged has been committed, or to cover every
element of the charge, or to connect the ac-
cused with the offense. Examples: If unlawful
homdcide is charged, evidence of the death of
the person alleged to have been killed coupled
with evidence of circumstances indicating the
probability that he was unlawfully killed, will
satisfy the rule and authorize consideration

of the confession if otherwise admissible®

(M, 1928, par.ll4, p.115).

Subsequently to the admission of the statement the prosecution produced
proof that Ledbetter had dled as & result of a "through and through" ab-
dominal wound inflicted by a foreign object which might have been a .32
caliber bullet; that accused owned a revolver which fired such bullet;
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and that the revolver was found the morning following the shooting of
deceased hidden in bushes immediately exterior to the ®*FPX" warehouse.
This evidence when taken with Ackland's testimony to the effect that
accused and deceased were together at the scene of the homicide im-
mediately preceding the discharge of a fire-arm, that soon thereafter
accused was geen by dckland leaving the warehouse, that accused made a
sign of silence to Ackland as he left and that about an hour later
Ackland saw deceased on the floor of the warehouse in a wounded condition
established Ledbetter's death and was evidence which fully supported the
inference that his death was caused by unlawful means. The use of ac-
cused's statement (Pros.Ex.A) was therefore proper (Cfs CM ETO 2185,
Nelson). The prosecution supplied the preliminary proof necessary for
the admission of the statement before 1t closed its case in chief,
Hence)my irregularities in order of proof were cured (16 CJ, sec.l514,
P.737).

6. The homicide and the fact that accused caused the same were
proved beyond reasonable doubt. The problem for solution is whether the
homicide was unlawful and if so the grade of the offense. Accused was
convicted of the crime of murder. The important element of murder,
to wit, "malice aforethought" has been analyzed by authorities as
follows:

¥*The term malice, as ordinarily employed in
criminal law, is & strictly legal term, meaning
not personal spite or hostility but simply the
wrongful intent essential to the commission of
erime, When used, however, in connection with
the word 'aforethought' or 'prepense', in de-
fining the particular erime of murder, it signi-
files the same evil intent, as the result of a
determined purpose, premeditation, deliberation,
or brooding, and therefore as indicating, in
the view of the law, a malignant or depraved
nature, or, as the early writer, Foster, has
expressed it, 'a heart regardless of soclial duty,
and fatally bent upon mischief'. The deliberate
purpose need not have been long entertained; it
is sufficient if it exdst at the moment of the
act. Malice aforethought is either 'express'
or 'implied’; ress, where the intent, = as
manifested by previous enmity thereto, the
absence of any or of sufficient provocation,
etc,--18 to take the life of ths particular
person killed, or, since a specific purpose to
k111 is not essential to constitute murder, to
inflict upon him some excessive bodily injury
which may naturally result’ in death; implied,
where the intent is to commit a felonious or
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wlawful act but not to kill or injure the
particular person * * #" (Winthrop's Military
Law)and Precedents - Reprint, sec.1041; pp.672-
673).

"Malice or malice aforethought is the element
which distinguishes murder at common law and,
commonly, under the statutes defining murder,
from other grades of homicides * * #*" (29 CJ,
sec.60, p.1084).

The distinction between murder and voluntary manslaughter is stated as
follows:

"Manslaughter is distinguished from murder

by the absence of deliberation and malice
aforethought” (1 Wharton's Criminal Law, 12th
Ed., sec.423, p.640).

"Manalaughter is unlawful homicide without
malice aforethought and is either voluntary
or involuntary " (MCM, 1928, sec.l49, p.165).

"At common law a killing ensuing from sudden
transport of passion or heat of blood, if upon
sudden combat, was also manslaughter, and the
atatutory definition of voluntary manslaughter
has in some jurisdictions been made expressly
to include a killing without malice in a sudden
affray. However, a sudden combat is ordinarily
considered upon the same footing as other provo-
cations operating to create such passion as
temporarily to unseat the judgment® (29 CJ,
sec.115b, p.1128).

"The proof of homicide, as necessarily involv-
ing malice, must show the facts under which
the killing was effected, and from the whole
facts and circumstances surrounding the killing
the jury infers malice or its absence. Malice
in connection with the crime of killing is but
another name for a certain condition of a man's
heart or mind, and as no one can look inte the
heart or mind of another, the only way to
decide upon its condition at the time of a
Killing is to infer it from the surrounding
facts and that inference is one of fact for a
Jury. The presence or sbsence of this malice
or mental condition marks the boundary which
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separates the two crimes of murder and man-
slaughter" (Stevenson v. United States, 162
U.S. 313,320; 40 L.Ed,, 980,983) (Cf: Wallace
v. United States, 162 U.S. 466, 40 L.Ed., 1039;
Brc):vm v. United States, 159 U.S. 100, 40 L.E4.
90).

This case ie unique in that the proof of the specific circum-
stances surrounding the homicide is almost entirely dependent upon ac-
cused's own testimony and extra-judiclal statement. There was no eye
witness to the events immedistely preceding the shooting nor to the
killing., Accused's extra-judicial statement contains this pertinent
recital:

"The whole time that we were shooting /dice/
we were arguing, Pvt. Ledbetter at the end
of this time got mad and took after me and
said if he caught me he would kill me, * # %
I ran over by the big sliding doors in the
Club room turned around and shot him. I shot
him once and he fell. I then walked outside
and put the gun in the bush" (Pros.Ex.A).

As 8 witness in his own behalf accused testified:

"Yes, I remember Bill Ledbetter and me was
gambling. There seemed to be some argument
about the game, some way or other. I can't
remember * # ¥ I was just so drunk, I don't
remember what was going on #* # % Yes, Bill
seemed like he was very angry about something.
He jumped at me and told me he was going to kill
me and I started to run from him and ran out
through the long hall, He continued to chase
me and hollering all the time. Then the gun
went off, I don't remember more than that

* % ¥ The next thing I remember, was seeing
Bi1l lying on the floor and I saild, 'Bill,
whats the matter, what can I do for you.' Be
said, 'Get me a doctor,! * # %# Seems like I
started out for the doctor, that is all I
remember until somebody came and woke me up"
(R20,21).

Accused further testified as a witness in his own behalf that when deceased
chased him down the hall he was afraid deceased was going to hurt him

"Because he has alweys been a fighting man,
Once he came in drunk and he was mad and he

seemed to be mad at everybody * * % He
t01d me he would cut me up, once ¥ ¥ %
About a week before" (R22).
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Further accused asserted that as deceased chased him down the hall the
remexbrance of this threat "did seem to pop into my head. Something
like that® (R22).

Accused's assertion that the dice game resulted in a dispute
between him and deceased appears to be corroborated by Ackland's testi-
mony that deceased came to him and asked him to count some English
currency he held in his hand and upon being informed he had eight pounds
"he snatched it up again and he went off in a temper # # # gnd # # #* said
'the dirty swine' or something like that". Thereafter Ackland saw ac-
cused and deceased "sit down together® and there was ®crying and sobbing”.
They soon went into the canteen and about five minutes later Ackland
heard the "back fire" - which was undoubtedly the revolver shot. The
evidence ls clear and decislive on the point that both men were at this
time intoxicated to a deplorable degree. They were obviously "crying
drunk®, The amount of alcohol consumed by them during the aftsrnoon
is in itself cogent evidence of their extreme inebriation. All witnesses
who saw them after thelr return to the warehouse and in the early stages
of the dice game are unanimous in declaring both of them intoxicated to
the extent that their physical and mental powers and faculties were
clouded and impaired and that they were in a maudlin condition.

The foregoing 1s relevant and material in determining whether
accused was motivated by "malice aforethought™ when he shot Ledbetter.
The determination of this ultimate fact involves the pertinent question
whether the overall evidence justified the court in concluding that
such malice existed or whether the evidence and all legitimate inferences
therefrom lead to the conclusion that accused's deliberative faculties
and powers of reasoning (e.g.: his ability to premeditate Ledbetter's
death) had been dethroned and replaced by fear or passion when he fired
the fatal shot.

Accused's version of the homicide stands uncontradicted. There
was no other eye witness. Considering his extreme intoxication, with
resultant unbalanced physical and mental powers, 1t is almost impossible
to conceive accused at the time he discharged the revolver as a cold-
blooded killer. Rather a fair and just conclusion is that he acted
in a frantic, hysterical and wholly erratic manner under the heat of
passion and fear and that no deliberation or premeditation were involved
in his mental process.

However this determination alone will not serve to reduce the
homicide from murder to manslaughter.

"Heat of passion, alone,. will not reduce a
homicide to voluntary manslaughter; to do
this there must have been adequate provoca-
tion" (1 Wharton's Criminal-Law, 12th Ed.,
sec.426, pp.655-656).
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Here again accused's version of the homicide 1s the only evidence:

tHe jumped at me and told me he was going
to kill me and I started to run from him
* % * He continued to chase me and
hollering all the time",

Accused's extra-judicial statement (Pros.Ex.A) is wholly consistent with
the above testimony given by accused on the witness stand. In the state-
ment accused said:

"Ledbetter at the end of this time got mad
and took after me and sald if he caught me
he would kill me".

This evidence when considered in connection with the prior threat of de-
ceased to Mcut up" accused and the fact that deceased had "always been a
fighting man" (Cf: 1 Wharton's Criminal Evidence, 11th Ed., sec.286, p.373)
supplied the necessary element of provocation (Jerry Wallace v. United
States, 162 U.S. 466, 40 L.Ed.1039§f

The prosescution introduced no evidence elther in denlal or
qualification of accused's evidence as to the facts and circumstances
surrounding the actual homicide. The Board of Review acts upon the
record as presented to it. It neither weighs the evidence nor
reconciles conflicts therein. Where the uncontradicted evidence sup-
ports but one legal conclusion the Board is exercising its proper powers
and functions and is only performing its duty in declaring such fact
(CM 212505, Tipton, 10 B.R. 237; CM ETO 82, McKenzie; CM ETO 1414, Elia).
The instant case requires such determination. The Board of Review 1s
of the opinion that accused was gullty of the crime of voluntary man-
slaughter and not murder (CM ETO 72, Jacobs and Farley; CM ETO 82,
McKenzie, supra; CM ETO 506, Bryson; CM ETO 3639, McAbee).

7. An ancillary question arises whether accused killed deceased
in self defense.

"A man mey oppose force to force in defense -
of himself * ¥ * Only such amount of force,
however, may be used as is reasonably pro-
portionate to the danger. Killing in
defense of the person will be Justified
where the circumstances are such as to war-
rant the conviction that danger to life or
severe bodily harm is threatened and im-
mediately impending" (Winthrop's Military
Law and Precedents - Reprint, p.674).

The evidence justifies the conclusion that accused was activated by fear
of violence when he ran from deceased, but there i1s a complete hiatus in

- 16 -
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the evidence as to the position of the two men when accused discharged
the fatal shot.

"I ran over by the big sliding doors in the
Club room turned around and shot him®
(Pros .Zb:.l).

This is the only evidence as to deceased's position. It implies he was
distant from accused. There 1s nothing in the evidencs that supports .
the inference that accused was attacked by deceased or in danger or that
accused was not in a position to retreat further. Under such condition
of the evidence the Board of Review 1s unable to discover the necessity
for accused's use of violencs to protect himself and hence the court

was justified in finding against accused on this issue (Cfs CM ETO 1941,
Battles; CM ETO 3180, Porter; CM ETO 3932, Kluxdal).

8. The charge sheet shows accused to be 25 years of age. He en-
listed at Fort BenJamin Harrison, Indiana, 22 October 1940 to serve for
three years. His service 13 governed by the Service Extension Act, 1941.
He had no prior service.

9. The court was legally constituted and had jurisdiction of the
person and offense. Except as noted, no errors injuriously affecting
the substantial rights of accused were committed during the trial.

The Board of Review is of the opinion that the record of trial 1s
legally sufficient to support only so much of the findings of guilty
as finds the accused gullty of voluntary manslaughter in violation of
Article of War 93 and only so much of the sentence as includes dis-
honorable discharge, total forfeltures and confinement at hard labor
for ten years.

10, Confinement in a penitentiary is authorized upon conviction
of the crime of voluntary manslaughter by Article of War 42 and Sec.275,
Federal Criminal Code (18 USCA 454). Inasmuch as the sentence included
confinement at hard labor for ten years and accused 1s under the age of -
31 years, the proper place of confinement is the Federal Reformatory,
Chillicothe, Ohio (Cir.229, WD, 8 June 1944, sec,.II, pam.1a(1),3a).

Y , :
/ e /; ' - Judge Advocate
Judge Advocate

7
W Z- m«. éJudge Advocate

‘“WWww_ .3957
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War Department, Branch Office of The Judge Advocate General with the .
European Theater of Operations. DEG 1944 TO: Commanding
General, United Kingdom Base, Commmica.tions Zone, Buropean Theater of
Operations, APO 413.

1. In the case of Private First Class CHARLES C. BARNECLO
(15060095), Headquarters Detachment, Army Exchange Service, attention
is invited to the foregoing holding by the Board of Review that the record
of trial is legally sufficient to support only so much of the findings of
guilty as finds the accused gullty of voluntary manslaughter in violation
of Article of War 93 and only so much of the sentence as includes dis-
honorable discharge, total forfeitures and confinement at hard labor for
ten years, which holding is hereby approved. The Federal Reformatory,
Chillicothe, Chio, should be deaignated as the place of confinement,
Under the provisions of Article of War 504, you will then hava authority
to order execution of the sentence as thus modified.

2. The publication of the general court-martial order may be
accomplished by you as the successor in command to the Commeanding General,
Southern Base Section, Commmnications Zone, European Theater of Opera-
tions, agd a3 officer commanding for the time being as provided by Article
of War 6.

3. TWhen coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ET0 3957. For con-
venlence of reference please place that number in brackets at the end of
the order: (CM ETO 3957).

Brigadier General, United States Army,
Assistant Judge Advocate General.

-1-  DONFDE;.



CUFIDENTIAL

Branch 0ffice of The Judge Advocate General (179)
with the
Buropean Theater of Operations
Apo 887

BOARD OF REVIEW NOe 2

8 NOV 1944
CM ETO 3963

UNITED STATES ) SOUTHERN BASE SECTION, COMMUNICATIONS
; ZONE, EURCPEAN THEATER OF OPERATIONS.
Ve .
: ) Trial by GCM, convened at Fremington,
Private ALVAN J. NELSON, Jr. ) Devonshire, Bngland, 16 August 194j.
(33070760), Headquarters Com-) Sentences Dishonorable discharge,
pany, 156th Infantry. ) total forfeitures, and confinement at
) hard labor for ten years, Eastern
) Branch, United States Diseciplinary
)

Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL end SLEEPER, Judge Advocates

l. The recard of trial in the case of the soldier named above
has been examined by the Board of Review,

2¢ Accused was tried upon the following Cherge and Specifications
CHARGE;: Violation of the 58th Article of War.

Spcificationy In that Private Alvan J, Nelson,

Junier, Heedquarters Company, 156th Infantry,
did, at Woolacoambe, Narth Devonshire, England,
on or about 20 December 1943, desert the ser-
viee of the United States and 4did remain abe
sent in desertion until he was apprehended at
Swindon, Wiltshire, England, on or about 12
July 1944.

He pleaded not guilty to and, two-thirds of the members of the court

K esent at the time the vote was taken concurrirg, was found guilty of
. the Charge and Specification. No evidence of previous convictions was
introduced, Three-fourths of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to be-

-
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come due, and to be confined at hard labor, at such place as the re-
viewing authority may direct, for 20 years. The reviewing authority
approved only so much of the findings as involved termination of the
desertion on July 12, 1944 (menner not shown), approved the sentence
but reduced the period of confinement to ten years, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, a3 the place of confinement, and forwarded the record of trial
for action pursuant to the provisions of Article of War 50%.

3. The prosecution showed, through the testimony of the First
Sergeant of accused'!s crganization emd by the introduction of a duly
. authenticated copy of the company morning report, that accused ab-
sented himself without leave from his organization on 20 December 194
and remained sbsent for a period of approximately six and one-half
months (R8.9,1°; PI'OS.EXOB)O ‘

4+ In explanation of his absence, accused made an unsworn state-
ment in which he recited that his left hand was bad and that as a re-
sult of such disability he was umble effectively to use a rifle (R1l).
He therefore felt that he would be unable to perform adequately in com-
bat and as a result his rifle "became an obsession" with him (R1l1).
He also stated that the day of his departure was *an awful day" due to
the fact that there had been a training accident in which "over fifty
fellows® had lost their lives (R11l). He further asserted that he did
not remember leaving and stated that *I knew nothing at the time; I
only went to sleep® (R1ll1). He admitted that he had gone to Swindon
and that he had there been apprehended (R1l).

S5« Although the recitals contained in accused's statement, if

true, may serve in some measure to mitigate the seriousness of the of-
fense charged, they do not afford an explanation of an absence of more
than six months and in fact, are not only consistent with but indicative
of an intent not to return. In view of the prolonged ebsence, which ac-
cused admitted was terminated by apprehension, the court was justified

in inferring that accused intended permanently to absent himself from
m military service (CM ETO 1629, 0'Donnell; MCM, 1928, par.130, pp.l43-

)e .

6. At the arraignment, defense counsel moved that an inguiry be
made into the sanity of the accused. The motion was denied. In meking
the motion, the defense counsel did not assert either that accused was
mentally irresponsible at the time of the carmission of the alleged of-
fense or thet he had insufficient mental capacity to understand the
nature of the proceedirgs or intelligently to conduct or to co-operate
in his defense. #Hather, he merely stated that, in his opinion, accused
was"a psycho case" and that he "should have a psycho expert to determine
his condition" (R7)s The court was empoweréd to constitute itself the

=2 - 3963
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judge of the extent to which the burden of inquiring into the mental
condition of the accused had been imposed upon it by the representation
of defense counsel (CM 193543, Kazmaler), Insofar as can be gathered
from the record, accused made his unsworn statement in an intelligent
manner and the court, in addition, had the opportunity of observing the
actions and demsanor of the accused at the triele The question of the
sanity of the ascused was one for the court to determine and it does not
appear the court sbused its discretion in reaching its decislon. There
was no error in denying the motion (CM 124538, Pig.Opse JAG, 1912-40,
8604395(36)).

7. The charge sheet shows that accused is 25 years three months of
age. He was inducted at Caxp Lee, Virginia, on 10 June 1541, to serve for
the duration of the war plus six months, He had no prior service,

8. The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the sudbstantial
rights of accused were comnitted during the triales The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
part the findings of guilty and the sentence.

/7 g P
-~ < ; Judge Advocate

(SICK IN HOSPITAL) Judge Advocate

%ﬂm&aﬁ%f«rhﬂ@ Advocate
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War Department, Branch Office of The Judge Advocate General with the "
European Theater of Cperationse, 9 NOV 1944 TOs Command-
ing General, United Kingdom Base, Communications Zone, European Theater
of. operations, APO 412, U. Se Army.

1. In the case of Private ALVAN J. MELSON, Jr. (33070760), Head-
quarters Company, 156_1:h Infantry, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally suf-
ficient to support the findings of guilty end the sentence, which hold-
ing is hereby approved. Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence.

2¢ In view of the testimony about accused's crippled hand and
cours elts reference to his mental state, it is suggested that the execu-
tion of the dishonorable discharge be suspended, in order that further
inguiry may be made in the interests of justice, before final discharge.

3¢ When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 3963, For con-
venience of reference, please place that number in brackets at the end
of the order; (CM ETO 3963).

/ ZZZ///ZKG/I

o« McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

-l-
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Branch Office of The Juige Advocate General (183)
with the
Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO, 2

ol ETO 3964 25 NOV 1944

UNITED STATES SOUTHERN BASE SECTION, COMMUNICATIONS

ZONE, EUROPEAN THEATER OF OFPERATIONS.,
Y.
Trial by GCM, convened at Dorchsster,
Dorsetshire, England, 6 September 1944.
Sentence; Dishoncrable discherge,
total forfeitures, and confinement at
hard labor for five years, Federal
Reformatory, Chillicothe, Ohio.

Private RAYMOND LAWRENCE
(34073418), Company A,
383 Engineer Battalion
(Separate).

VP sl St Sl Nl St s S

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL end SLEEFER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 93rd Article of War,

Specification: In that Private Raymond Lawrence, Conm-
pany A, 383 Engineer Battalion (Seperate) did, near
Yebt Knighton, Dorsetshire, England, on or about 11
July 1944, commit the crime of sodomy by felomiraly
and against the order of nature having carnal comnec=

tion per os with Douglas Reginald Bryun Davis, a male
human being, .

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation., Evidence was introduced of one previocus conviction by special
court-martial, for wrongfully accosting a section officer who was thea

in the exescution of her office, in vioclation of Article of War 96, He

was sentenced to be dishonorably discharged the service, to forfeit all,

pay and allowances due or to become due, and to be confined at hard

labor, at such place as the reviewing authority may direct, for five

years, The reviewing authority the Commanding Genseral, United Kingdom ’
Base, Commnications Zone, Eurepman Theater of Operations (suecessor 396 4
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command) approved the sentence, designated the Federal Reformatary,
Chillicothe, Ohio, as the place of confinement, and forwarded the
recoz;g% of trial for action pursuant to the provisions of Article of
War e

3. On bebhalf of ths prosecution, Douglas Davis, a fourteen
year old English boy, testified that about 10:30 a.m., on July 11,
1944, while he was riding his bicycles homs from a dance, a colored
American soldier stopped him, opened his pants over his protest, and
sucked his penis, When he started to cry the soldier went awsy (R7-10).

Two identification parades were held at accused!s camp
following the offense, at the second of which Davis positively identi-
fled accused as the assailant (RS8,14,17,18), He also identified him
in cou.rt (RB). .

4s The accused declined to take the stand as a witness, after
being fully informed of his rights by the court, Lieutenants Wells
and Patterson, officers of accused's organization, and Davis, the
wictim, were recalled by the defense as witnesses on bebalf of accused.
Wells testified that at the first identification parade, consisting
of a line-up of thirty soldiers, including accused, Davis ®"walked up
and down the line arnd said he (accused) was not in the line* (R17).
Patterson testified that the thirty men were all different shades of
color and that Davis *pointed out one man who was extremely dark and
sald he would be about the color of the man who attacked him®*, This
man, according to Patterson was "much darker than Lawrence" (R19).
Davia testified that he was ¥positive® accused was not present at the
first identification parade (R21).

5. A question of fact as to the identity of accused was raised
by the record of trial. The testimony concerning accused's identity
was definite and convincing, although he was not observed or pointed
out at the first identification parads held, Ths court heard the
evidence, viewed the witnesses and found accused gullty of the offense
charged. There is substantial evidence in the record to sustain the
finding of the court. Such findings, as to matters of fact, when sup-
ported by substantial evidence, are final and should not be disturbed
upon appellate review (CM ETO 492, Lewis; CM ETO 832, Waite; CM ETO
1360, poe).

#Sodomy consists of sexual connection * #* % by rectum
or by mouth, by a man with a human being" (MCM, 1928,
p&ro1/+9k, Polw)

Sodomy per os is condemmed by Article of War 93 (CM ETO 24, White; CM
ETO 339, Gage; CM ETO 1743, Penson).

Another question of importance is presented by this record. The

court before which accused was arraigned and tried on 6 September 1944
was appointed by the Commanding General, Southern Base Section,
3964
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Communications Zone, European Theater of Operations, on 12 August
1944. Southern Bass Section was dissolved as of 000l hours, 1
September 194/ and United Kingdom Base, Communications Zone, Euro-
pean Theater of Operations, was activated at the same time and on
the same date (GO 42, 31 Aug. 1944, Hy. Com. Z, ETOUSA). Legally
constituted courts of the Southern Base Section were absorbed by
and became an Instrumentality of United Kingdom Base. The jurisdic=
tion of the court before which accused was arraigned and tried is
therefore sustained (CM ETO 4054, Carey, et,al.).

6. The charge sheet shows that accused 1s 29 years of age.
He was inducted at Camp Livingstone, Louiaia.na, 18 April 1941, No
prior service is shown. :

7. The court was legally constituted and had jurisdietion
of the person and offense., No errors injuriously effecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,

8., Confinement ha penitentiary is authorized for the offense
of sodomy (AW 42; D.C. Cods, title 22, sec,107; par.90a, p.81, MM,
1928), As accused is under 31 years of age and the sentence is for
not more than 10 years, the deslignation of the Federal Reformatory,
Chillicothe, Ohlo, is proper (Cir.229, WD, 8 June 1944, sec.II,
~ pars.1a(1), 3a).

ﬂ. ()-W[;/ O Judge Advocate
, ,//}41 Judge Advocate

A

é ' g N . ’/
%M‘%&:ﬁm Advocate
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War Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. 25 NOY 1944 TO: Con-
manding General, United Kingdom Base, Communications Zone, Buropean
Theater of Operations, APO 413, U. S. Army,.

1. 1In the case of Private RAYMOND LAWRENCE (34073418), Com-
pany A, 383 Engineer Battalion (Separate), attention is invited to
the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the sen-
tence, which holding is hereby approved. Under the provisions of
Article of War 503, you now have authority to order exscution of the
sentence, '

2, When coples of the published order are forwarded to this
office, they should be accompenied by the foregoing holding and this
indorsement., The file number of the record in this office CM ETO 3964.
For convenience of reference, pleass place that mumber in brackets at

the end of the order: (CM ETO 3964)
., ///[/'// /ﬂ‘/ﬁ ‘l,/”

E. C., McNEIL,
Brigadier General, United Stetes Army
A3cistant Judge Advascad: General.
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 08 0CT 1944

CM ETO 3966
{
UNITED STATES g THIRD UNITED STATES ARMY
v. ) Trial by GCM, convened at
) Chambon, France, 2 September
M.jor CLAIR A. BUCK (0-473943), )
Medical Corps, €9th Medical g

Group.

194.. Sentence: Dismissal.

HOLDING by BOARD OF REVIEW NO, 1
SARGENT, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-
tions.

2. AMAccused was tried upon the following charges and specifica-
tions: .

CHARGE I: Violation of the 95th Article of War.

Specification 1t In that Major Clair A, Buck,
69th Medical Group, then commanding the
54th Field Hospital, was, on or about 15
April 1944, while on a train en route from
Fort Bragg, North Carolina, to Camp Kilmer,
New Jersey, grossly drunk and conspicuously
disorderly, in the presence of officers and
nurses of his command.

Specification 2: (Nolle prosequi).

CHARGE IX: Violation of the 85th Article of War.

Specification: In that Major Clair A. Buck,
69th Medical Group, then commanding the
54th Field Hospital, was, at Camp*Kilmer,
New Jersey, from on or about 17 April 1944

-] -
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to about 19 April 1944, drunk while on
duty as commanding officer of the 54th Field
Hospital.

CHEARGE III: Violation of the 96th Article of War.
(Nolle prosequi).
Specification 1: (Nolle prosequi).
Specification 2: (Nolle prosequi).
Specification 3: (Nolle prosequi).
Specification 4t (Nolle prosequi).
Specification 5: (Nolle prosequi).
Specification 6: (Nolle prosequi).
Specification 7: (Nolle prosequi).
Specification 8: (Nolle prosequi).
Specification 9: (Nolle prosequi).

He pleaded guilty to and was found gullty of both charges and the specifi-
cation under each. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service. The reviewing authority,
the Commanding General, Third United States Army, approved the sentence
and forwarded the record of trial for action under Article of War 48,

The confirming authority, the Commending General, European Theater of
Operations, "in order that the defendant will not escape all punishment
for his disgraceful conduct," confirmed the sentence though deemed wholly
inadequate to conviction of such grave offenses, and withheld the order
directing execution thereof pursuant to the provisions of Article of War

50%.

3. The evidence for the prosecution, which was wmdisputed, was
substantially as follows:

Captain Aaron Goldblatt, Medical Corps, testified that on 15
April 1944 accused was commanding officer of the 54th Fleld Hospital and
witness was a member of his organization. About 7:30 that evening the
organization left Fort Bragg, North Carolina, by train to go to Cam
Kilmer, New Jersey, where it was to embark for an overseas station (R7-8,
10,12-13). About 22 officers and 18 murses occupied the whole of one car,
the quarters of the officers and nurses being separated by a door which re-
mained open during the night. They were all members of accused's command
(R8,10-11,17). About two or three hours after the departure, liquor was
brought into the car and placed before accused who began to drink, and
passed drinks to some of the officers and nurses., "This went on for some
time". Officers visited the nurses' section and vice versa (R8,11).
Two other majors drank with accused and were passing around the drinks.
Some drinks were given to the nurses in their section of the coach (R17).
A large nurse, sbout six feet tall and weighing about 175 pounds, entered
the officers' section, who "looked like she had had several drinks" (R13-
14,17). At first she sat opposite accused and then sat beside him.
Accused continued to drink throughout the evening and the nurse seated

-2 -
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beside him was somewhat drunk. They were "just loving each other up"
and later witness observed that they had a coat or some article .pulled
over their heads (R8-9,12,18). They were drinking, were sort of huddled
together and she was cooperating "more than fully." Fellow officers and
nurses observed their conduct. Witness was under the impression that
accused was fully clothed (R10,14). When Goldblatt fell asleep about
12:%§8§.m. the drinking by accused and others in the car was still going
m .

When witness awakened about 63100 a.m. he saw accused pick up
his trousers and try to put them on while standing in the aisle, He was
s little bit gwkward about it and kind of fumbling," and "looked like the
morning after the night before.” The nurse was still in their seat and
when she arose she appeared fully dressed. (R12,15). Although other
officers removed their field jacketa and shoes that night in order to be
comfortable for the journey (R15), no one else removed his trousers (R17).
Someone during the morning asked accused about the presence of the nurse
and "whether or not he was successful." Accused replied that she "gave
him a ‘scissor leg'" (R11). During the evening of 15 April accused. was
somewhat boisterous and "pretty well 1it up." Witness testified that
in his opinion accused was drunk, "conspicuously disorderly" (R8,9,11),
and was intoxicated within the definition of drunkenness in the Manual
for Courts-Martial (par.l45, p.160), namely:

"any intoxication which 1s sufficient
sensibly to impair the rational and full
exercise of the mental and physical
faculties is drunkenness® (R9¥?

Witness was also of the opinion that during the first part of the evening
of 15 April accused was in such condition as to be eble to perform his
duties as commanding officer of the 54th Field Hospital, but not during
the latter part of the evening (R12). Some of the nurses and a lieuten-
ant also became intoxicated (R15). Witness was a member of accused's
organization from 15 March 1944 until 20 July (R7,16), and during this
time was in contact almost daily with him. In his opinion accused was

a chronic alcoholic (R16-17). About 18 hours were consumed in making
the journey to Camp Kilmer (R13). (Specification 1, Charge I).

With reference to Charge II and Specification (drunkenness on
duty 17-19 April 1944, in violation of Article of War 85), First Lieu-
tenant Kemmeth D. Hmt, Medical Administrative Corps, 54th Field Hospital,
testified that the organization arrived at Camp Kilmer 16 April and left
for overseas on 19 April. Witness was the adjutant of the organization.
When at Camp Kilmer he saw accused about ten times, mostly in the latter's
quarters. On one occasion witness and accused attended a meeting to-
gether. Witness saw accused drinking on several occasions. Although
accused was not drinking when they went to the mseting, in witness'
opinion he was drunk "nearly all the time" witness saw him at Camp Kilmer.
Further, in witness' opinion, accused was drunk within the foregoing

-3- , 3966
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definition of drunkemess in the Mamal for Courts-Mertial. Apart from
attending the meeting, accused performed no duties while at Camp Kilmer
and witness did all the supervisory work which was necessary to enable
the organization to leave for overseas. Although Hunt and accused were
supposed to eat at the same mess during this interval, he could not recall
seeing accused at the mess at any time (R18-22).

4. For the defense, Major Perry C. Talkington, Medical Corps,
Medical Section, Third United States Army, consultant in neuropsychiatry,
testified as to the various types of chronic alcoholism (R23-26). He
lived with accused for sbout one month while the latter was in arrest
and in confinement in the medical section, Witness saw

"no reason to believe that he (accused) has
a psychoneurosis or psychosis or that he
needs formal examination."

He formed no opinion whether accused was a chronic alcoholic (R26-27).

Accused, upon being advised of his rights, elected to remain
silent (R27-28).

5. With reference to Charge I and its Specification (being grossly
drunk and consplcuously disorderly before members of his commend in viola-
tion of Article of War 95), the coach in which accused was riding was
entirely filled with murses and officers of his command. Accused, in
their presence, drank steadily throughout the evening, became intoxicated
and boisterous, and openly indulged in a prolonged, flagrant "petting
perty"” with a nuwrse who was also somewhat inebriated and cooperated "more
than fully™ with accused. The following morning the nurse was still in
their seat and accused was trying awkwardly to put on his trousers in the
aisle of the coach. He showed visible effects of his drinking bout of
the previous evening, during which he furnished liquor to other members
of his command. Some of the nurses and an officer also became intoxicated.
The degree of accused's intoxication was such that during the latter part
of the evening he was not able, in Golcblatt's opinion, to perform his
duties as commanding officer of his organization.

The question remaining for consideration is whether accused's
drunkenness and disorderly conduct was of such an aggravated naturq as to
amount to conduct unbecoming an officer and gentleman within the meaning
of Article of War 95, In Winthrop's Military Law and Precedents it is
stated that the word "unbecoming" as used in Article of War 95

#is understood to mean not merely inappro-
priate or unsuitable, as being opposed to

good taste or propriety % * % but morally
unbefitting and unworthy" (Reprint, p.711).

4- | 3966
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The conduct contemplated by Article of War 95

"mist offend so seriously against law, Justice,
morality or decorum as to expose to disgrace,
_soclally or as a man, the offender, and at the
same time must be of such a nature or committed
under such circumstances as to bring dishonor

or disrepute upon the military profession
which he represents.” (Reprint, pp.711-712).

Winthrop cites as an instance of an offense chargeable under
Article of War 61 (present AR 95):

"Drunkenness of a gross character committed in
the presence of military inferiors, or charac-
terized by some peculiarly shameful conduct or
disgraceful exhibition of himself by the
accused" (Reprint, p.717).

In paragraph 151, MM, 1928, p.186, the offense of "being grossly drmmk
and conspicuously disorderly in a public place™ is listed as an example
of a violation of Article of War 95. It i1s further stated therein that
the article contemplates conduct by an officer which, teking all the
circumstances into consideration, shows that he is morally unfit to be
an officer and to be considered a gentleman. -

The findings indicate that the court believed the evidence suf-
ficient to establish that accused was drunk and disorderly as alleged,
and in view of all the circumstances of the case the Board of Review will
not disturb its findings. Accused's drunkemmess was gross and his dis-
orderly conduct wgs decidedly consplicuous. His conduct as a whole far
transgressed military canons of fairness and decency (CM ETO 25, Kenny;
CM ETO 1197, Carr). The pleas of guilty to Charge I and the Specifica-
tion thereunder are fully supported by the evidence.

With reference to Charge II and its Specification (drunkenness
on duty in violation of Article of War 85) the offense denounced by this
article 1is:

"drunkenness upon any.occasion of duty properly
devolved upon an officer or soldier by reasofi
of his office, command, rank or general mili-
tary obligation" (Winthrop's Mlitary Law &
Precedents, Reprint,- p.613).

"The term 'duty' as used in this article means
of course military dvity. But, it is impor-

tant to note, every duty which an officer or
soldier 1s legally required, by superior

-5-
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military authority, to execute, and for the

- proper execution of which he is answerable
to such authority, is necessarily a military
du;:.g;)(Ibid., pp.614-615; MM, 1928, par.145,
p' (]

It was clearly established by the evidence that accused, at the
time and place alleged, was drunk on duty as alleged., He was the com-
manding officer of an organization which was in a staging area for about
three days, preparing to go overseas. It was necessary that, as such
commanding officer, he perform highly important duties during this
short, critical period concerning the preparation of his unit for its
overseas departure., Apart from attending one meeting he performed no
duties whatsocever, and was so intoxicated during this time that it was
necessary for his adjutant to take entire charge of the necessary super-
visory work. The pleas of guilty were fully supported by the evidence
(CM ETO 1065, Stratton; CM ETO 1267, Bailes).

6. The charge sheet shows that accused is 45 years of age, and
that he was cormissioned a major, Army of the United States, 8 June 1943,
to serve for the duration of the war plus six months. His former ser-
vice was as follows: 'Enlisted U.S.N. 9 May 1917, honorable discharge
19 July 1919."

7. The court was legally constituted and had jurisdiction of the
person and offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficlent to
support the findings of gullty and the sentence.

8. A sentence of dismissal is mandatory upon conviction of an
officer of being drunk on duty in time of war in violation of Article of
War 85 (AW 85; CM 255639 (1942), Bull.JAG, Oct 1942, Vol.I, No.5, par.

443, p.275). Diemissal is also mandatory upon conviction of an o ficer
of a violation of Article of War 95.

2 udge Advocate

W C. M Judge Advocate
e . % 4
AAisd "//[ WS /207778 \!',Judge Advocate
”
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War Department, Branch Office of The Judge Advocate General with the
Buropean Theater of Operations. gg]gé# TO: Commanding
General, European Theater of Operationa, U.S, Army.

1. In the case of Major CLAIR A. BUCK (0-473943), Medical Corps,
69th Medical Group, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to support
the findings of gullty and the sentence, which holding is hereby approved.
Under the provisions of Article of War 50k, you now have authority to
order execution of the sentence.

2. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office 1s CM ETO 3966, For con-
venience of reference please place that number in brackets at the end of
the orders (CM ETO 3966). )

KL RI'I‘ER
Gélonel, J.A.G. D.,
Acting Assistant Judge Advocate General

(Sentence ordered executed. GCMO 107, ETO, 17 Nov 1944)
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Branch O0ffice of The Judge Advocate General (195)
with the
~ European Theater of Operations
APO 887
BOARD OF REVIEW NO. 2 '
CM ETO 397% 15 NOV 1344
UNITED STATES BASEAIRDEPUL‘AREL,AIRSERVIGECOM—
MAND, UNITED STATES STRATEGIC AIR
Ve FQRCES IN EURCFE.
Private ROY BEROWN (36179665), Trial by GCM, convened'at AAF 590,
1912th Ordnance Company (Am- England, 19 and 22 September 1944,
mmition) Aviation, Sentence: Dishonorable discharge,

total forfeitures and confinement
at hard labor for five years.
Eastern Branch, United States Dis-"-

g ciplinary Barracks, Greenhaven,
New Iorko

HOIDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SIEEPER, Judge Advocatea

1, The record of trial in fhe case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 61st Article of War.

Speciflcation: In that Private Roy Brown, 1912th
Ordnance Company (Ammmition) Aviation, AAF
‘Station 581, APO 635, U.S.Army, did, without
proper leave, absent himself from hls command
at AAF Station 502, APO 149, from about 2
Aungust 1944, to a.bout 26 August 1944.

He-Pleaded not guilty, and was found guilty of the Specification except
the words "26 August 1944" substituting therefor %23 August 194" and
guilty of the Charge., Evidence was introduced of four previous con-
victions, three for absence without leave of 4, 30 and 17 days respect-
ively, i.n violation of Article of War 61, and one for being disorderly
in camp and improperly wearing sergeantts chevrons, in violation of
Article of War 96. He was sentenced to be dishonorably discharged the

-1- 3974
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service, to forfeit all pay and allowances due or to become due and to
be confined at hard labor, at such place as the reviewing authority may
direct, for five years. The reviewing authority approved the sentence,
deslgnated the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement and forwarded the
mwﬁS&& of trial for action pursuant to the provisions of Article of
War .

3. Competent uncontradicted evidence establishes the fact that ac=
cuged went absent without leave from his command on 2 August 1944, as
alleged (Pros.Ex.l), that search was made and he could not be found
and that he was apprehended by military police in London on 23 August
1944 (R9,12,21,22), He was placed in confinement at the time of his
apprehension (Pros.Ex.3) and returned to his organization on 26
August 1944 (Pros.Ex.2).

¢ )4. Accused did not testify or make any statement to the court
R25) .

5. The charge sheet shows that accused is 21 years eight months
of age. He was inducted into the Army at Fort Custer, Michigan, on
9 April 1942, He had no prior service,

6., The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantlial
rights of accused were committed during the trial, The Board of Re-
view 1s of the opinion that the record of trial is legally sufficient
to support the findings of gullty and the sentence. Confinement in
Eastern Branch, Unlited States Disciplinary Barracks, Greenhaven, New
York is proper,

('ﬂ/)L D@»@‘m lsre Judge Advooate

.o
/4%17 ’WW-/ Judge Advocate

WJW Advocate

-2- 3974
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operationa, 15 Nov 1944 TO: Command-
ing General, Base Air Depot Area, Air Service Command, United States
Strategic Air Forces in Europe, 4PQ 635, U.S.Army.

1. In the cese of Private ROY BROWN (36179665), 1912th Ordnance
Company (Ammmition) Aviation, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the findinga of gullty and the sentence, which
holding is hereby approved, Under the provisions of Article of War
50%, you now have authority to order execution of the sentencs.

2, WYhen coples of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this in-
dorsements The file mmber of the record in this office is CM ETOQ 3974.
For convenience of reference, please place that number in brackets at

the end of the orders (CM ETO 3974).

E.’C. KcNEIL, A
Brigadier General, United States Army.
Asglagtant Judge Advocate General,

UUNTIUCIV i InG.
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Branch O0ffice of The Judge Advocate General ( )

with the
European Theater of QOperations
APO 887 -

BOARD OF REVIEW NO. 2 14 NoY 1844

CM ETO 3984

UNITED STATES 2D ARMORED DIVISION

3 .

\ £ ) Trial by GCM, convened at Head-

) quarters 24 Armored Division, APO
Private First Class WILLIAM ) 252, 11 September 1944. Sentence:
E., DAVIS (33067980), Head- ) Dishonorable discherge, total for=
querters & Headquarters Com~ ) feitures, and confinement at herd
pany, lst Battalion, 67th ) labor for ten years. Eastern
Armored Regiment. ) Branch, United States Disciplinary

) Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO. 2
VAN EENSCHOTEN, HILL and SLEEPER, Judge Advocates

le The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2+ Accused was tried upon the following Charge and Specifications
CHARGE: Violation of the 86th Article of War.

Specification:s In that Pfc William E. Davis, Head-
guarters & Headgquarters Company, lst Battalion,
67th Armored Regiment, being on guard and posted

' a3 a sentinel near lengronne, France, on or about
30 July 194}, was found sleeping on his post.

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion. No evidence of previous convictions was introduced. He was sen-
-tenced to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard labor, at such
Place as the reviewing authority may direct; for ten years, The reviewing
authority approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of con-

1. 3984
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finement, and forwarded the record of trial for action pursuant to the
provisions of Article of War 503,

3. The prosecution showed that, due to a report indicating a
threatened break-through by the enemy, accused was posted a3 a guard
at the entrance to his unit's bivouasc area at approximately 0430 hours,
30 July 1944 (R4e5)e ILleutenant Masters, one of accused's company of-
ficers, approached accused's post some fifteen minutes later and was
not challenged (R5)e Accused was at that time sitting on the edge of
a ditch with his head down on his knees, and it was necessary for Lieu-
tenant Masters to call to accused twice, the second time rathersharply,

before an answer was received (R5,6). When reprimanded, accused v
stated *that he was sorry that it happened and would I give him a break
and not. turn him in (R6). In a sworn statement, signed by accused af-
ter having been advised of his rights, accused said that he had *juast
dozed off* when Lieutenant Masters approached (R7; Pros.Ex.B).

4+ Accused, after having been advised of his rights, as a witness,
testified’ that on 30 July 194l he was awakened end deteiled by Lieu-
tenant Masters to "go out on the highway and watch down the road" (R1l).
After he had been on hia poat for gpproximately fifteen minutes, he sat
down in a ditech, began to feel a little sleepy and "was beginning to
partially doze and 80 I shook my head and then Lieutenant Magters walked
up behind me and said 'Davis', and I rose up end enswered and said, 'Sir'*
(R11,12)s He alsc stated that he suffered from "sinus trouble' and *kid
ney trouble¥, the latter of which had been aggravated by the conditions
under which he was then forced to live and which interfered with his
sleep since it wes necessery for him to arise *at nights® to relieve
himgself (R12), However, he had not been hospitalized but on a full duty
status since the beginning of the Normandy campaign nor had he been on
sick call within the past month (R12). Accused further stated that, in-
esmich as his unit had been under almost continuocus fire, he had slept
only,a f?w hours each night for four or five nights prior to 30 July
194 he was on anti-aircraft guard on 29 July fram eight to ten
o'clock in the evening and on regular vehicle guard from twelve to one
fifteen on the morning of 30 July (R1l). The testimony of accused with
reference to his ill health and his inability to sé&cure adequate sleep
due to combat conditions was corroborated, in the main, by the testimony
of two members of accused's unit (R8,9,10).

5+ The evidence is amply sufficient to show that accused was a
sentinel within the meaning of Article of War 86, and that he was duly
posted as such on the date alleged (Bull. JAG, Vol.IIX, Noe3, Mar.l94},
secelliliy Pe99)e From the testimony given at the trial, together with
the admissions of the accused, the court was warranted in drawing the
inference that accused was asleep on his post (Winthrop's Military Law
& Precedents, 1920 Reprint, p.616).

3984
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6. The charge sheet shows that accused is 24 years of age. He
was inducted at Rockville, Maryland, on 7 October 1941. He had no
prior service.

7. The court was legally constituted arnd had jurisdiction of the
person end offengse. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the finding of guilty and the sentence.

/@ m‘{v‘m Judge Advocate

~
m«/ﬂﬂ Judge Advocate

// —

Y .
&%@@ﬂ%?ﬁ&md@ Advocate
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War Department, Branch Office of The Judge Advocate General with the

European Theater of Operationse 14 NOV 1944 T0: Command-
ing General, 24 Armored Division, APO 252, Us S. Army.

1, In the case of Private First Class WILLIAM E. DAVIS (33067980),
Headquarters & Headquarters Company, lst Battalion, 67th Armored Regiment,
attention is invited to the foregoing holding by the Board of Review that
the recard of trial is legally sufficient to support the findings of guilty
and the sentence, which holding is hereby approved. Under the provisions

of Article of War 50, you now have authority to order execution of the
sentencs.

2. Accused has served over three years and has no previous con-
victions. The evidence indicates he has continued on a full duty status
since the beginning of the Normandy campaign despite illness, and there
is nothing in the record or accompanying papers to indicate that he is not
rehabitable, In view of the extenuating circumstances herein and the theater
policy for salvage of man power, it is reccmmended that the dishonorable dis-
charge be suspended and the Seine Disciplinary Training Center be desig-
nated as the place of confinement, If this is done the supplementary action
should be forwarded for attachment to the record.

3« VWhen coples of the published order are forwarded to this office,
they should be accompanied by the furegoing holding and this indorsement.
The file number of the record in this office is CM ETO 3984. For con-
venience of reference, please place that number in brackets at the end of

the order; (CM ETO 3984).
Ftir er

7 % c. vergIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

3984
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Branch Office of The Judge Advocate General
with the
European Theater of Opesrations
APO 887

BOARD (F REVIEW NO. 1 13 DEC 1944
CM ETO 2988

UNITED STATES 8TH INFANTRY DIVISION

v. Trial by GCM, convened at APO 8,

U. S. Army, France, 19-20 September
1944. Sentence: Dishonorable
discharge, total forfeltures and
confinement at hard labor for life.
Eastern Branch, United States
Disciplinary Barracks, Greenhaven,
New York.

Private JAMES R. O'BERRY
(14028319), Company E,
28th Infantry

Nt sl sl StV et i il e it st

HOLDING by BOARD CF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldler named above has
been examined by the Board of Review.

2. Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 64th Article of War.

Specification: In that Private James R. O'Berry,
Company "E", 28th Infantry, having received a
lawful commend from 2nd Lt. Barnest L. Reed,
his superior officer, to return to his post,
did, at APO 8, U, S. Army, on or about
August 9, 1944, willfully disobey the same.

CHARGE II: Violation of the 65th Article of War.
Specification: In that * * % did, at APO 8, U, S,
Army, on or sbout August 9, 1944, use the

following threatening language toward
Technical Sergeant Donald C. Townsley, who
was then in the execution of his duty, "When
we get back to combat again, I will kill you,"
or words to that effect.

" - 3988
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CHARGE III: Violation of the 63rd Article of War.

Specification: In that # * % did, at AP0 8, U, S.
Army, on or about August 9, 1944, behave him-
self with disrespect towards 2nd Lt. Earnest L.
Reed, his superior officer, by saying to him,
"When we get back in combat again, I will kill
you,® or words to that effect.

CHARGE IV: Violation of the 75th Article of War.

Specifications 1In that # * % belng present with his
company while it was engaged with the enemy, did
at Ame de Claids, France, on or about 26 July,
1944, shamefully sbandon the said company and
gseek safety in the rear, and did fail to rejoin
it until on or about 1500 31 July 1944, in or
near the vicinity of Coutances, France.

He pleaded not gullty and, all of the members of the court present at

the time the vote was taken concurring, was found gullty of all charges
and their respective specifications. Evidence was introduced of two
previous convictiona: one by special court-martial for attempting to strike
a noncommissioned officer who was in the execution of his office and will-
ful disobedlence of the order of a noncommissioned officer in violation of
Article of War 65, and one by summary court for absence without leave for
four hours in violation of Article of War 61. All of the members of the
court present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor, at such
place as the reviewing authority may direct, for the term of his natural
life. The reviewlng authority approved the sentence, designated the
Bastern Branch, United States Disciplinary Barracks, Greenhaven, New York,
as the place of confinement, and forwarded the record of trial for action
pursuant to Article of War 50%.

3. The uncontroverted evidence for the prosecution is, in summary,
as follows:

Charge IV and Specification: At 0530 hours on 26 July 1944,
Company E, 28th Infantry, moved from its position in reserve into an
attack against the enemy (R8-9,13). Accused was & rifleman in the mortar
section of the company (R5,8,13). During the evening of that day the
mortar section was separated from the remainder of the company by enemy
fire, the lieutenant in command thereof was wounded and evacuated, and
at about 2100 hours the first sergeant of the company assumed command
of the section (R5,8,12). The members of the section were "dug in" in
a defensive position and the new commander issued an order, which was
rassed on to the men by other noncommissioned officers, that no one
might leave the area (R5-6,8,11). At this time the section was in the
vicinity of Ame de Claids, France, about 300 yards from the enemy (R5
12-13), and was receiving enemy michine gun and mobile gunfire (RS,12).

-2 - v
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Accused was present with his section shortly after the order was given
and was last seen by the first sergeant about 2130 hours digging a fox-
hole near a hedgerow. The latter first noted at 2330 hours that.accused
was absent. A search of the vicinity failed to reveal his presence
(R6,9,10). He had no permission to be absent from his section and was
not wounded (R6-7). No patrols were sent out that night (R10). The
separation of the mortar section from the remainder of the company by
enemy action, referred to above, prevented forward movement by section
personnel but movement to the rear from the saction's position was pos-
gible "if you kept down low" in order to avoid enemy fire, which continued
intermittently throughout the night (R9-11).

About 0600 hours on 28 July, a medical officer saw accused at
the second battalion aid station, about 500 yards from Company E, and not
baving seen him the preceding night, asked him what he was doing there.
Accused replied that "he brought in some wounded soldiers during the
night® and remained there overnight. The officer directed him to return
to his company, and after having breakfast accused left (R19). It was
duly stipulated that he reported for duty to the field train of the 28th
Infantry on 30 July 1944 (R20). An extract copy of the morning report
of Company E for 11 August 1944 showing accused absent without leave
from 2330 hours, 26 July 1944, through 1500 hours, 31 July 1944, was
admitted in evidence without objection (R7; Pros.Ex.A). Lt the time
accused returned, the company was not engaged with the enemy (R9).

'Cha.rgo I and Specification: On 9 August 1944 accused was out
on the roed, without authority, talking“to a woman., Lieutenant (Ernest

L.) Reed saw him and asked him what he was doing there. He argued with
Reed who thereupon gave him a direct order: ®!'Go back to your squad im-
mediately'" (R15-17). Accused stated

"he didn't care whether he would be court-
martialed he was court-martialed so many
times before that another one wouldn't mean
a thing" (R15).

For a period of 3-5 minutes accused remained standing where he was, and
continued arguing with Reed in an insubordinate manner. Accused was
accorded an opportunity to ocbey the order and although he did not verbally
announce his intention of disobeying it, he gave no indication and mani-
fested no intention of cbeying it, and for that reason Reed placed him
under arrest (R15-18).

Charges IT and IIT snd Specifications: Thereupon Technical
Sergeant Donald C. Townsley, of accused's company, tock his rifle from

him, directed him to "move out", and marched him back to the company
bivouac area (R15,17-18). There accused, about ten yards from Lieutenant
Reed, who was telephoning to the commend post (R15-16) and about ten feet
from Townsley (R17), addressed the following remarks to Townsley and

Reed 1n a violent menner:

. 3988
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"'When we get into combat I'1l shoot both
you son of a bitches'" (R15,17).

%cwniley had no question as to what persons accused addressed this remark
R16).

L. (a) For the defense, accused's squad leader testified that ac-
cused was a first scout, was present with the squad in combat since 7 July,
always obeyed witness' orders and "if the man wants to be, he is an ex-
cellent soldier™ (R20).

(b) After his rights were explained to him, accused elected to
remain silent (R21).

5. (a) The evidence leaves no doubt that at the time and place
alleged in the Specification of Charge IV accused abandoned his company,
then engaged with the enemy and sought safety in the rear, remaining
absent until he swrrendered on 30 July 1944. Both elements of the
offense in violaticn of Article of War 75 were fully established (CM ETO
3196, Puleio; CM ETO 4093, Martin M. Folse; CM ETO 4285, Gentile).

(b) Accused's willful disobedience of the lawful commend of his
superior officer, as alleged in the Specification of Charge I, which com-
mand contemplated immediate obedlence or the immediate taking of steps
preparatory to obedience by accused, was established by the evidence
(CM ETO 2469, Tibi). ,

(c) Likewise accused's guilt of using threstening language
againet Townsley as alleged in the Specification of Charge II was clearly
shown (CM ETO 3801, Edward H. Smith, and authorities there cited), as was
also his guilt of disrespectful behavior towards his superior officer,
Lieutenant Reed, by using such language as alleged in the Specification
of Charge III (MCM, 1928, par.l133, pp.l46-147; Gl ETO 106, Orbon).

6. The charge sheet shows that accused is 21 years of age and en-
listed 1 February 1941 to serve for three years. His service period is
governed by the Service Extension Act of 1941. He had no prior service.

7. The court was legally constituted and had jurisdiction of the
person and offenses. No errors injurlously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legelly sufficient to
support the findings of Fuilty and the sentence.

8. The penalty for willful disobedience of the lawful command of
a superior officer and also for misbehavior before the enemy. is death
or such other punishment as the court-martial may direct (AW 64,75).

3988
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The designation of the Fastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is proper (AW 42; Cir.
210, WD, 14 Sep 1943, sec.VI, as amended).

’ A

4 :
& . ’,L‘ -

i e Judge Advocate

M%@ge Advocate

N/
{{20,4 2/ Zq ?ff,.m_al Judge Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General with the

- Buropean Theater of Operations. 1 3 DEC 194% '1‘0: Commanding
General, Headquarters 8th Infantry Division, APO

1. In the case of Private JAMES R. O'BERRY (14028319), Company E,
28th Infantry, attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally sufficlent to support the
findings of guilty and the sentence, which holding is hereby approved.
Under the provisions of Article of War 504, you now have authority to
order execution of the sentence.

2. TWhen copies of the published order are forwarded to this office;
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 3988. For con-
venience of reference please place that number in brackets at the end of

the order: (CM ETO 3988). / /Z/ // [t/

E. C. McNEIL,
Brigadier General, United States Army.
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General (209)
with the
European Theater of Operations
APO 887

BOARD OF REVIEW NO. 1 16 NOV1944
Cli ETO 3989

UNITED STATES 8th INFANTRY DIVISION

)
v. ) Trial by GO, convened at APO 8,
) U, S. Army, 20 September 1944.
Private (formerly Private )
First Class) LAWRENCE J. )
FOLSE (14039756), Company L, )
28th Infantry )

Sentence: Dishonorable discharze,
total forfeitures and confinement
at hard labor for 40 years.
Eastern Branch, United States
Disciplinary Barracks, Greenhaven,
New York.

HOLDING by BOARD OF REVIEW HO. 1
. RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specificabtion:

CHARGE: Violation of the 75th Article of ar.

Specification: In that Private (then Private
First Class) Lawrence J. Folse, Company L,
28th Infantry, being present with his Com-
pany while it was engaged with the enemy,
did, at or near Gousenou, France, on or
about August 26, 1944, shamefully abandon
the said Company, and seek safety in the
rear, and did fail to rejoln it until he
was apprehended by Filitary huthorities
on 1330 August 29, 1944. .

Be pleaded not guilty and, three~fourths of the members of the court
present at the time the vote was teken concurring, was found guilty of
the Charge and Specification., Evidence was introduced of one previous
conviction by summary court for absence without leave for three days, in
violation of irticle of VWar 61. Three-fourths of the members of the

. court present at the time the vote was taken concurring, he was sentenced
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to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become duve, and to be confined at hard labor, at
such place as the reviewing authority may direct, for 40 years. The

- reviewing authority approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, Mew York, es the place
of confinement, and forwarded the record of trial for action pursuent to
Article of ilar 50%.

3. The evidence, including accused's own testimony (R13),
establishes that, at the time and place alleged (4,8-9), accused, a-
rifleman, without permission abandoned his company (R4-7; Pros.Ex.A),
which was before the enemy and under fire (R4,8-9), sought safety in
the rear (R5,10-12), and did not return until his aporehension three
days later, as alleged (R10-12; Pros.Ex.A). Both elements of the viola-
tion of Article of War 75 were thus established (Cii ETO 3196, Puleio,
and authorities therein cited).

4. The sbsence from the court of Liajor Leonard C. Burson, named
as a member in the appointing order, is neither recorded nor accounted
for. The irregularity, however, is immaterial (Cli ETO 2469, Tibi).

5. The charge sheet shows that accused is 24 years of age and
enlisted 7 January 1941 to serve for three years. (His service periog
is governed by the Service Extension Act of 1941). He had no prior
service.

6. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affectinz the substantiel
rights of accused were committed during the trisl., The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

7. The penalty for misbehavior before the enemy i1s death or such
other punishment as the court-martial may direct (AW 75). The desig-
nation of the Eastern Branch, United States Disciplinary Barracks
Greenhaven, New York, as the place of confinement is authorized (AW 42
Cir.210, D, 14 Sep 1943, sec.VI, as amended).

~

Judge Advocate

(SICX Tl HOSPITAL) Judge Advocate

M‘( . Q@w_" z Judge Advocate
4
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ar Denartment, Eranch Office of The Judge Advocate General with the
Luropean ineater of Operations. ]_ 6 N OV 1944 TO: Comnanding
General, &th Infentry Division, APC 8, U. S. Army.

1. 1In the case of Private (formerly Private First Class) LAWREICE
(14039756), Company L, 28th Infantry, attention is invited
to the foregoing holding by the Board of Review that the record of
triel is legally sufficient to support the findings of guilty and the
sentence, wnich holding is hereby approved. Under the provisions of
irticle of Jar 50%, you now have suthority to order execution of the
sentence, .

2. aen copies of the pubklished order are forwarded to this
office, they should be accompanied vy the foregoing holding and this
indorsement, The file mumber of the record in this office is Cii ETO
5989, For convenience of reference, Dlease place that number in
brackets at the end of the order: ETO 3989).

‘/
//' //ft/
/

/ z. C. i.cl Ea,LL
Brigadier General, United States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General (213)
with the

Furopean Theater of Operations
AP0 887

BOARD OF REVIEW NO. 2
M ET0 3991 10 NOV 1944

UNITED STATES g FIRST UNITED STATES ARMY
Ve ) Trial by GCM, convened near lLa Parray,
) France, 4 September 194}, Sentence: Dis~
Private FRANK VAILDEZ )
(38008379), 560th Quarter- )
)
)

master Railhead Company.

honorable discharge, total forfeitures and
confinement at hard labor for ten yearse.
Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York.

v

HOIDING by BOARD OF REVIEW NO. 2
VAN -BENSCHOTEN, HILL and SIFEPER, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2+ Accused was tried upon the following charges and specifications;
CHARGE I: TViolation of the 61lst Article of Var.

Specification: 1In that Private Frank Valdez, 560th
Quartermaster Railhead Company, being detailed
as a permanent guerd, did, in the vielnity of
Govin, Calvados, France, while his organization
was in close proximity to the enemy, without
proper leave absent himself from his seid organ-
ization from about 28 July 1944 to about 1 August

194,
CHARGE II: Violation of the 96th Article of War.
Specification: In that » * ¢ having been restricted
to the limits of his company area, did, at Govin,

Calvados, France, on or about 28 July 194, break
said restriction by going to Catz, Calvados, France.

CONFIDENTIAL
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He pleaded not guilty to and was found guilty of the charges and specif-
icationas. Evidence was introduced of two previous convictions by sum-
mary court for sbsence without leave, for two days and five days, re-
spectively, and of two previous convictions by special court-martial
for absence without leave for seven days and eight days, respectively,
all in violation of Article of War 61, He was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances

due or to become due, and to be confined at hard labor, at such plece

as the reviewing authority may direct, for 15 years. The reviewing
authority epproved only so much of the findings of guilty of the
Specificetion of Charge II and of Charge II as reads, "In that Private
Frank Valdez, 560th Quertermaster Railhead Compary, having been re-
stricted to the limits of his campeny area, did, at Govin, Calvados,
France, on or about 28 July 1944 break said restriction®, approved the
sentence but reduced the period of confinement to ten years, designated
the Eastern Branch, United States Disciplinary Barracks, Greenhaven,

New York, es the place of confinement, ard forwarded the record of trisl
for action pursuant to the provisions of Article of War 50%.

3+ The prosecutionts evidence showed that accused was on permanent
guard duty with his organization, located then about seven miles north
of the enemy, on and about 28 July 1944, but that on that day he was
absent when called for duty and, though sesrch was made, he could not
be found (R7).: At the time he was under restriction to the company area
from a previous summary court sentence (R8)., He was not again seen by
either his first sergeant or the gergeant of the guard, or the commander
of his compeny, until the day of trial (R8,10,11). A stipulation signed
by the accused, &s well as counsel, was introduced to the effect that
accused had turned himself in on the evening of 1 August 1944, to WOJG
Herbert Williams, stating he was absent without leave from his organiza-
tion. He was turned over to the Provost Marshal, Advance Section, and
then to the Provost Marshal, First United States Army (R13; Prox.Ex.2).

4o Accused presented no witnesses or evidence to the courte

5. The charge sheet shows accused to be 27 years and five months
of age. He was inducted at Denver, Colorado, 8 July 1941, without prior
service.

6. "The court was legally constituted and hed jurisdiction of the
-person and offenses, HNo errors injuriously affecting the substantial
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rights of accused were committed during the trial. The Board of
Review ig of the opinion that the record of trial is legally suf-
ficient to support the findings of guilty as approved and the sen-

tence.
@f m&ﬁéﬂvﬂ‘«; Judge Advocate
MMM-M
Judge Advocate

v

Judge Advocate
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War Department, Branch Qffice of The Judge Advocate General with
the European Theater of Operations. 10 NOY 1944 T0: Commande
ing General, First United States Army, APO 230, U. S. Army.

l. In the case of Private FRANK VAIDEZ (38008379), 560th Quer-
termaster Railhead Company, attention is imvited to the foregoing
holding by the Board of Review that the record of trial is legzally
sufficient to support the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article of War
'50%, you now have authority to order execution of the sentence,

2. Then copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding znd this in-
dorsement., The file number of the record in this office is CM ETO
3991. For convenience of reference, please place that number in brackets
at the end of the ordery (CM ETO 3991).

1V ket

’ NcNEIL
Brigadier Generai United States Army,
Assistant Judge Advocate General,




GUNFIDENTIAL

| (217)
Branch O0ffice of The Judge Advocate General
with the
European Theater of Operations
APO 887
BOARD OF REVIES NO. 2
18 NOV 1844
CM ETO 3992
UNITED STATES g FIRST UNITED STATES ARMY
Ve ) Trial by GCM, convened near Le Perray,
)  France, L September 154Li. Sentence:
Private ARTHUR T. McKINNON ) Dishonorable discharge, total forfeit-
(32607392), 3171st Quarter- ) ures and confinement at hard labor
master Service Company ) for five years. Eastern Branch,
) United States Disciplinary Barracks,
) Greenhaven, New York.

HOIDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 65th Article of War.

Specification 1: In that Private Arthur T. McKimmon,
3171st Quartermaster Service Company, having re-
ceived a lawful order from Sergeant Stephen
Sobers and First Sergeant Thomas A." Collins, Jr.,
noncomuissioned officers who were then in the
execution of their office, to return to work in
the Signal Depot Yard did, at Saint Samson,
France, on or about 1500 9 August 194k, will-
fully disobey the same.

Specification 2:¢ In that s did, at Saint Samson,
France, on or about 1800 9 August 19Ll, use the
following threatening and insulting language
toward Sergeant Stephen Sobers, a noncommissioned

39G2
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officer who was then in the execution of his of-
fice #You mother fucker you, Itll get you for thisl
If I don't get you, my friends will i or words to
that effect.

CHARGE II: Violation of the 96th Article of War.

Specitication: In that # 4 # did, at Saint Samson,
France, on or about 1500, 9 August 1L, wrong-
fully and willfully behave himself in such a
way as to promote racial discord in the mili-
tary service by publicly uttering the following
contemptuous and disrespectful language to Ser-
geant Stephen Sobers and First Sergeant Thomas
A. Collins, Jr., noncommissioned officers who
were then in the execution of their office,
"You (Sergeant Stephen Sobers) can report me to
your White Father or put me in the stockadet,
and "Collins (First Sergeant Thomas A. Collins,
Jr.) ain't no Goddamn good either, he's all for
some white mother fucker,® or words to that ef-
fect.

He pleaded not guilty to and was found guilty of the charges and specifi-
cations. Evidence was introduced of one previous conviction by summary
court for absence without leave for one day, in violation of Article of
War 61. Three-fourths of the members of the court present when the vote
was taken concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewing authority may
direct, for 15 years. The reviewing authority approved only so much of
the findings of guilty of Specification 2, Charge I, as involves a finding
of guilty, under the circumstances as alleged, of using the following
threate..ng language toward Sergeant Stephen Sobers, a noncommissioned
officer whe was then in the execution of his office, ®#I!'1ll get you for
thisl If I don't get you, my friends will(®, or words to that effect,
approved the sentence, but reduced the period of confinement to five e ars,
designated the Eastern Branch, United States Disciplinary Barracks, Green-
haven, New York, as the place of confinement, and forwarded the record of
trial for action pursuant to the provisions of Article of War 503.

3« The evidence for the prosecution shows: That on § August 1Lk,
accused's unit was located at Saint Samson, France (R7). First Sergeant
Thomas A. Collins, Jr., accompanied by Sergeant Sobers, both of accused's
unit, at ®about three ofclock,"® found accused near his foxhole. Accused
stated to them that he was supposed to be at work with his squad but was
not able to work. After some argument on the part of accused who said
if he went back to his squad he would not work but only go to sleep,
Collins ordeored accused to go back to his squade. Accused made no effort
to go (RB). As Collins was leaving him, after giving him the order at

| 3992
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three ofclock to return to work, accused yelled out, #*Sgt. Collins is no
Goddamn good either, he's all for some white mother fucker® (R9). Collins
was then in the execution of his office. It was evident at{ that time that
accused had been drinking and he was telling a group of men, ®at the top of
his voice that he didn't kiss no Goddamm body!s ass to get along in the
Army® (R10). Sergeant Stephen Sobers of accused's unit at about three
otclock the same day was looking for some men missing from their work and
found accused arguing with two men. He gave accused a definite order to
report to his squad leader and he refused. He said he was ®not going back
to no mother fucking yard® and made no move to go, telling Sobers, "report
me to the White Father or send me to the stockade® (R12). Sobers heard
Collins later order accused to work and the words.used by accused at that
time (R13). Later when accused was in the captain's office, he threatened
Sobers and said, *I will get you for this and if I don't, my friends wiliw,
About five o!clock accused was placed in arrest by the commanding officer
~in the orderly room and at that time was arguing loudly and denied he had
refused to obey orde g§r used the language as charged. Sobers was called
in to verify that act. ’‘Accused was drunk but not too drunk to know what was
going on (R15).

Le Accused, as a witness, testified he had three quarts of cognac that
morning and started drinking and got drunk. He explained to both Sobers and
Collins when they ordered him to go to work that he was in no condition to
do so but claims he did go over to the yard. He denied remembering anything
else happening that day (R16). He admitted he did not go back to work at
the time he received the order and denied making any kind of vulgar remarks
to the two sergeants but refused to swear that he did not. Defense called
no other witnesses (R17-20).

5« The evidence establishes the acts done under the circumstances
described in Specifications 1 and 2 of Charge I and in the Specification of
Charge II. Accused used not only the most degrading epithets to describe
the noncommissioned officers, but implied that the officers in performing
their duty were siding v th the white race and against the colored. The
long argument and loud voice of accused was unquestionably adopted by him
so that as many of his fellow colored soldiers as possible could hear. His

language was highly inflammatory under the circumstances and his conduct
was willful, tending directly to promote racial discord in the company.
Under existing conditions in this theater, any conduct, whether by white or
colored troops, which tends to promote racial discord in the military service
is highly prejudicial to good order and military discipline.

6. The charge sheet shows accused is 22 years of age. He was inducted
at Newark, New Jersey, 1l January 19,3, without prior service.

7. The court was legally constituted and had jurisdiction of the per-
son and offenses. No errors injuriously affecting the substantial rights

3992
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of accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the find-
ings of guilty as approved and the sentence (CM ETO 1920, Horton).

"//—}')’? /1/\- LQ ety 0(’1’;)(:0 tJudge Advocate

MM Judge Advocate

g
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%M%Judae Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General with the

Furopean Theater of Operations. 1 8 NQV1944 TO: Commanding
General, First United States Army, APO 230, U. S. Army

1. In the case of Private ARTHUR T. McKINNON (32607392), 317lst
Quartermaster Service Company, attention is invited to the foregoing hold-
ing by the Board of Review that the record of trial is legally sufficient
to support the findings of gullty and the sentence, which holding is hereby
approvedes Under the provisions of Article of War 50%, you now have author-
ity to order execution of the sentence.

2. When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 3992. For conven-
ience of reference, please place that number in brackets at the end of

the order: (CM ET0 3992). 4;;?3;’
AL
/ “% e, MCNEIL,

Brigadier General, United States Army,
Assistant Judge Advocate General.

3592
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Branch Office of The Judge Advocate General (223)
with the
Furopean Theater of Operations
ApO €87

BOARD OF REVIEW NO. 2

CM ETO 3993 177 NOV {944

UNITED STATES 8th INFANTRY DIVISION

)
)
Ve ) Trial by GCM, convened at APOQ 8,
) United States Army, 20 September
Private OSCAR M. JOHNSCN ) 1944 . Sentences Dishonorable
(15042047), Company H, ) discharge, total forfeitures, and
28th Infantrye. ) confinement at herd labor for five
) years. Eastern Branch, United
) States Disciplinary Barracks, Green-
)

haven, New York.

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review.,

2+ Accused was tried upon the following charges and specifications:
CHARCE I: Violation of the 6lst Article of War.

Specification: In that Private Oscar M. Johnson,
15042047, Compeny H, 28th Infantry, did, with-
out proper leave, absent himself from his or-
ganization at AP0 #8, U. S. Army, from about
1900 5 August 1944 to about 1130 9 August 1944.

CHARGE II: Violation of the 86th Article of War.
(Finding of Not Guilty.)

Specifications (Finding of Not Guilty.)

He pleaded not guilty and was found guilty of Charge I and its Specification,
not guilty of Charge II and its Specification. Evidence was introduced of
one previous conviction by special court-martial for absence without lsave
for five days, in violation of Article of War 61. He was sentenced to be

1(E.QF\IFIDENTIAL ~ 3993
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dishonorably discharged the service, to forfeit all pay and al-
lowances due or to become due, and to be confined at hard lebor,

at such place as the reviewing authority may direct, for 20 years.
The reviewing authority approved the sentence but reduced the period
of confinement to five years, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and forwarded the record of trial for action pursuant’
to the provisions of Article of War 50%,

3. The uncontradicted evidence shows that accused went absent
without leave from his organization outside of Rennes, France, at
1900 hours, 5 Angust 1944, and returned voluntarily at about 1130,
9 August 1944. On 5 August the duties of accused's platoon were to
furnish anti-eircraft protection during the day end security at
night.

4. XNo evidence was adduced by the defense on behalf of accused
who, after his rights were explained t¢ him, elected to remain silent.

5« The charge sheet shows that accused 1s 21 years of age and
that, with no prior service, he enlisted 8 July 1940, to serve three
years.

6. The court was legally constituted and hed jurisdiction of
the person and offenses, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial, The

Board of Review is of the opinion that the record of trial is legal-
1y sufficient to support the findings of guilty and thg sentence,

LL%VQW.QLWJ”:)@ Judge Advocate
[ s
W Judge Advocate

;&7@“%?@“&53 Advocate

CONFIDENTIAL
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1st Ind. (225)
War Department, Branch Office of Téf'%udge Advocate General with the
Europezn Theater of Operations. . NOV1944 T0: Command-
ing General, 8th Infantry Division, AP0 8, U. S. Arny.

1. 7In the case of Private QSCAR M. JOXSON (15042047), Company
Hy 28th Infantry, attention is invited to the forezoing holding by
the Board of Review that the record of trial -is legally sufficient
to support the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%,
you now have authority to order execution of the gentence.

2. When copies of the published order are forwarded to this of-
fice, they should be accompanied by the faregoing holding and this
indorsement. The file number of the record in this office is CM ETO
3993. TFor convenience of reference, please place that number in
brackets at the end of the ordery (CM ETO 3993).

’

E. Co McNEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General =~ ¢ Fb/f7F

with the o & o
European Theater of Operations T4
APO 887

BOARD (F REVIEW NO. 1 4 DEC ]944

CM ETO 4004
UNITED STLTBS; 83D INFANTRY DIVISION |,
v. ) Trial by GCM, convened at APO 83,
) U. S. Army, 1 September 1944.
Private ELMO H. BEST g Sentence: Dishonorable discharge,
(38567647), Company B, total forfeitures and confinement at
329th Infantry ) hard labor for life. Eastern Branch,
) United States Disciplinary Barracks,
) Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the fase of the soldier named above has
been examined by the Board of Review,

2. Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 75th Article of War:
Specificationt 1In that Private Elmo H. Best,
Company B, 329th Infantry, being present with
his company while it was before the enemy, did
at or near Sainteny, France, on or about
22 July 1944 shamefully abandon the said com-
pany and seek safety in the rear.

CHARGE II: Violation of ths 64th Article of War,

(Finding of guilty disapproved)
Specifications (Finding of guilty disapproved)

He pleaded not guilty. All members of the court present at the time
the vote was taken concurring, he was found guilty of Charge I and the
Specification thereunder, and three-fourths of the mexbers of the court
present at the time the vote was taken concurring, he was found guilty
of Charge II and its Specification. No evidence of previous

-]l -
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convictions was introduced. 411 of the members of the court present at
the time the vote was taken eoncurring, he was sentenced to be shot to
death with musketry. The reviewing authority, the Commanding General,
834 Infantry Division, approved the sentence, but recommended that it be
commuted to dishonoreble discharge, forfeiture of all pay end allowances
due or to become due, and confinement at hard labor for life, and for-
¥arded the record of trial for action under Article of War 48. The
confirming authority, the Commanding General, European Theater of Opera-
tions, disapproved the findings of the Specification of Charge II and
Charge II, confirmed the sentence, but owing to special circumstances
in the case and in view of the recommendation for clemency by the con-
vening authority, commuted it to dishonorable diescharge, forfeiture of
all pay and allowances due or to become dus, and confinement at hard
labor for accused's natural life, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and withheld the order directing execution of the sebtence
pursuvant to Article of War 503. . The action of the confirming suthority
in commuting the sentence was taken under the provisions of Article of

3. The following procedural matters merit attention:

(a) The record shows (R2) that the trial toock place four days
after the charges were served on accused. He consented in open court
to trial at the tims (R3). In the absence of indieation that any of
his substantial rights were prejudiced, the irregularity, if any, may
be regarded es harmless (CK ETO 3475, Blackwell et al; CM ETO 3937,
Bigrow; CM ETO 4095, Delre).

(b) Mejor Normsn P. Cowden, Assistant Adjutant General of the
834 Infantry Division referred the case to the trial judge advocate for
trlal by command of the division commander. Major Cowden was duly ap-
pointed and sat as a member of the court herein, ' This act was purely
administrative and in the sbsence of challenge (R3) and of indication
of injury to any of accused's substantial rights, this irregularity
also may be regarded as harmless (CM ETO 3828, Carpenter, and authori-
ties therein cited; CM ETO 4095, Delrs).

(¢) The action of the confirming authority in disspproving
the findings of guilty of Charge II and the Specification thereunder
(elleging willful discbedience by accmsed of & lawful command of his
superior officer to return to his wflt), was authorized. Included in
the power of the confirming authority under the provisicns of Article
of Wiar 50 to confirm and commute the sentence of death imposed by the
court, authorized pumishment for a violation of either Article of War
64 or)75, was the power to disapprove a finding of the court (par.{a),
M 49).

4. TUncontroverted competent evidence for the prosecution of a
substantial and rellsble nature established the following:

-2- 4004
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Accueed, a replacement, was an smmunition bearer in the heavy
weapons (4th) platoon of Company B, 329th Infantry, for several dayw
prior to 22 July 1944 (R8,10,12,145. During this period, when the
company was engeged in some slight action against the enamy (R8), ac-
cugsed usually performed his duties properly end, although at times ke
was nervous and "scared" (R11,15), there was evidence that he did not
exhibit more than normal fear (R11).

On the night of 21 July the first platoon of Company B, situ-
ated near Sainteny, France, sbout 500 yards from the front lines (R7,9,
16), was ordered forwerd to f£ill a gap created by the withdrawsl of an
adjoining armored unit under sn enemy counter-attack. On the morning
of 22 July Companies A and C were in defensive positions and Company B
was in support about 200 yards to their rear (R7,10,13). The latter
company was recelving enemy artillery, mortar and smalle-arms fire and
casuslties were sustained (R7,10). Accused was present with his pla-
toon when Company B moved into its positien on 21 July (R10), and was
at breakfast about 0600 hours cn 22 July. At that time his squad
leader told him to be ready to move at a moment's notice (R13), and he
replied to the effect that he would be ready. About 0630 hours, directly
efter "chow", the squad leader discovered accused's pack ready but he had
departed (R14). A search of the srea failed to reveal his presence
(R12,14). He was not sent on any kind of detail on that morning (R14,21).

Later in the day cn 22 July Captsin Deyls R, Bumch, regimental
adjutant of the 329th Infantry, sew accused in the service company area
about four miles to the rear of the Company B area (R16-17,19). He was
turned over to Cagptain Bunch, whose duties included the handling of
stragglers, by the service compary maintenance officer "for proper dis-
position--back to the front if possible" (R17,19). Captain Bunch con-
veyed him in his jeep f£o the vicinity of the area of Company B.. On
the way he endeavored to persuade accused to return to his company, but
the latter persisted in saying "he didn't want to go back and didn't
care, When told "he could get a8 much as death" for his act, he
stated:

"I don't care. If I get court-martlialed
and get death, I will get 1t over with
sooner’™ (R17).

Accused appeared nervous and depressed end "very slightly" under shock,
but he was coherent and was apparently not wounded (R18,19). When they
arrived in front of the regimental aid station near the company ares,
Captain Bunch said to accused:

"'I am giving you an order to ko back
to the front linss and return to your
duty as you should'" (R18).

-3
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Accused responded "'I don't want to go back'" (R18,19,21). His state-
mente were voluntary (R20). After waiting over 30 seconds, during which
tize accused did not comply with the order, Captain Bunch ordered accused
to accompany him to the aid station. He complied and from there a
medical officer sent him to the division neuropsychistrist, who examined
him and issusd a report of the examiration (R19-20).

When accused's company commander saw him in a rest area about
30 July, warned him of his rights and asked him why he left the company,
ascused replied

®roughly, that he didn't care, he would rather
take a court-martial than estay up in the front
linss # % * that he couldn't stand it in the
front lines" (R8-9).

At that time he appeared calm rather than nervous or strained (R8). He
d1d not appear to be sbnormal, excited or uneasy (R9).

5. After his rights were explained to him, accused elected to re-
min silent. No evidence was introduced for the defense (R21).

6. (a) In order to resolve "a question in the mind of the court
as to the mental stability of the accused", the court called to the stand
as its own witness Major Allen W, Byrnes, Medical Corps, neuropsychiatrist
for the 83d Infantry Division, who had in his possession a copy of the
official report of the findings with respect to accused of a sanity
board (of which he was senior member) appointed by the division commander
on 2 August 1944. Objections by the defense to the cslling of the wit-
ness and to the introduction in evidence of the report on the ground that
accused's sanity was not in issue and therefore the evidence might preju-
dice him, were overruled by the president and the law member (R22).

Major Byrnes in his testimony identifled a true copy of the mentioned
report, which was admitted in evidence as Prosecution's Exhibit 1, over
objection by the defense on the grounds stated and on general grounds
(R23). Accused was interviewed by the board of four officers on 5
August. Before questioning accused, witness warned him of his rights
(R23-24). The copy of the board's findings reads as follows:

"a, This soldier understood right from wrong, -
end with regard to the offense charged, he
could adhere to the right, furthermore, he was
at the time so far free from mental defect,
disease or derangement as to be able, to con-
cerning the particular act charged, both to
distinguish right from wrong and to adhere to
the right.

b. He is sane and mentally responsible for
the offense committed.

T e
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¢. The accused is pufficlently sane to
intelligently cornduct or cooperate in his
defense.

* NN NN
MILITARY HISTORY. On 24 July 1944, after
having contemplated the act for two days,
the soldier left his organization and was
quite promptly taken into custody by the
Mlitary Police., The same evening he was
transferred to another station where, at
least two other neuropsychiatrists could
examine him; attention i1s invited to their
report, attached hereto. The sanity board
of this Division reviewed this case, and their
findings are a part of this report. Previous
to his leaving his organization, he had been
at the front, actively engaged with the enemy
for twelve days. He gave as his reason for
leaving, the fact that he was afraid; this
fear seems to be more a concern for his mother's
feelings in the even of his being injured, than
the actual fear in itself of being wounded or
Klled. He does not desire to return to front
line duty, even if given the opportumity,

This soldier did not have an arrogant attitude,
as might be assumed, but ad a defensive brawvado
of desperation, in a quiet and resigned manner"
(Pros.Bx.1).

Witness further testified that he saw accused on 22 July 1944 and that
hs was not then suffering from shock or unduly nervous nor did he appear
to be a medical problem (R24). It would not be possible for him to have
been otherwise at 0600 hours than he wes when witness saw him (R25), or
to have been other than responsible for his acts on 22 July (R24).

(b) The action of the court in overruling the defense objec-
tions, calling Major Byrnes to the stand and admitting in evidence the
copy of the sanity board's report was correct in substance, although
the law member and not the president was the proper member to rule upon
both objections,

"If at any time before the court * * * imposes
a sentence it appears to the court for any
reason that additional evidence with respect
to the accused's mental responeibility for an
offense charged should be obtained in the
interest of justice, the court will eall for
such additional evidence" (MCM, 1928, par.75,
p.58) (C£: par.63, p.49).

f,.,.,._s- ‘ 4004
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The ovidence of accused's admissions against interest to the effeect that
he would prefer trial by court-martial, and by intimation even the death
sentencs, to duty in the front lines, was certalnly sufficient reason
for the court to Seek additional evidence with respect to his mental
responsibility for the offsnse charged. The failure of the dafense to
cbject to the admission in evidence of Prosecution's Exhibit 1 on ths
ground that although it was a copy it did not appear (other than by the
bare statement of the trial judge advocate) that the original was lost,
destroysd or ctharwise wnavailable, operated as a waiver of objection on
that ground (MCM, 1928, par.llém, p.120). As to subject matter, the

report was admisaible under the familiar exception to the hearsay rule
respecting official statements in writing (MCM, 1928, par.l17g, p.121)
insofar a8 it stated the board's opinion as to accused's mental condi-
tion and the reasons therefor. Insofar as it related to accused's act
of leaving his organization and his contemplation thereof, it was hear-
say, but in view of the convincing evidence of accused's guilt of the
offense charged, the admission in evidence of this portion of the report,
even assuming the court considered it, camot be deemed to have injuriously
affected accused's substantial rights (Cf: CM ETO 4005, Sumer, and
authorities therein cited).

7. (a) The evidence, including his own admissions against interest,
is full and clear that accused, who was sound in body and mind, at the
time and place alleged, while his company was before the enemy, sbandoned
it and sought safety in the rear. Both elements of the offense in vio-
lation of Article of War 75 were fully established (CM ETO 3196 Pyleio,
ard authoritiss therein cited; CM ETO 4095, Delrs).

(b) The record of trial contains a considerable amount of hear-
say. As it was received without objection by the defense and as there
wag anple convincing evidence upon all issues, it may be concluded that
accused's substantial rights were not 1njured its admission in evi-
dence (CM ETO 4095, Delrs; CM ETO 4122, Blevins

-~

(¢) There was some evidence that prior to the time of the
offense accused was nervous and "scared" and that thereafter he was ner-
vous, depressed and suffering slightly from shock, FWhether or not hs
"was suffering under a genuine and extreme i1llness or other disability
at the tims of the alleged misbehavior®™, which would constitute a defense
(Winthrop's Military Law and Precedents, Reprint, p.624) was easentially
a question of fact for the determination of the court. In view of sub-
stantial, competent evidence that accused was not suffering from such
11lneas or disability, the court's determination of the issue against
him in its findings of guilty will not be disturbed upon appellate
review (CM ETO 1663, Ison; CM ETO 1693, Allen; CM ETO 4095, Delre).

8. The charge sheet shows that accused is 18 years ten months of
age and was inducted 1 December 1943 at Oklahoma City, Oklahoma, to serve
for the duration of the war plus six months. He had no prior service.

-6 -
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9. The court was legally comstituted and had jurisdiction of the
person and offenses. No erroars injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Raview
is of the opinion that the record of trial i1s legally sufficient to
support the findings of guilty as approved and the sentence as commted.

10, The penalty for misbehavior before the enemy is death or such
other punishment as the court-martial may direct (AW 75). The designa-
tion of the Eastern Branch, United States Disciplinary Barracks, Green-
haven, New York, as the place of confinement 1s proper (AW 42; Cir.210,
WD, 14 Sep 1943, sec.VI, as amended).

s

-

Judge Advocate

< é, 422( %/ /fJudge Advocate

(EZ{ZI s /A, Q&,"q y’; Judge Advocate
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1st Ind.

War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. %%47 TO: Commanding
General, European Theater of Operations, APO

1. 1In the case of Private ELMO H. BEST (38567( .7), Company B,
329th Infantry, attention is invited to the foregoin. nolding by the
Board of Review that the record of trial is legally suffic’t¢nt to support
the findings of gullty as approved and the sentence as cow: ited, which
holding is hereby approved. Under the provisions of Article »f War 50%,
you now have authority to order exscution of such sentence.

2. Yhen coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file mumber of the record in this office is CM ETO 4004. For cone
venience of reference please place that mumber in bracketa at the end of

the order: (CM ETO 4004). ,.
/ /4 / s “
ALE ,
E. C. McNEIL,
Brigadier General, United States Army,
Asgistant Judge Advocate General.

(Sentence as commuted ordered executed. GCMO 121, ETO, 10 Dec 1944)
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Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO. 1

4 DEC 1944
CM ETO 4005

URITED STATES 83D INFANTRY DIVISICN

3

v. ) Trial by GCM, convened at APO 83,

) U. S. Army, 25 August 1944.
Private First Class COOLIE ) Sentence: Dishonorable discharge,
SUMNER (35666001), Company I, ) total forfeitures and confinement at
331st Infantry ) bard labor for lifs. Eastern Branch,

) United States Disciplinary Barracks,

) Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above haa
been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 75th Article of War.

Specification: In the Private First Class Coolls
Sumer, Company I, 331st Infantry, did, at or
near La Semallarie, Francs, on or about
10 July 1944, while before the enemy, shame-
fully run away from his company, and did not
return until apprehended by the military
police.

He pleaded not guilty and, all of the members cf the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification. No evidence of previous convictions was introduced.

All members of the court present at the time the vote was taken concurring,
he was sentenced to be shot to death by musketry. The reviewing authority,
the Commanding General, 834 Infantry Division, spproved the sentence and
forwarded the record of trial for action under Article of War 48. The
confirming authority, the Commanding General, European Theater of

. <
-1 - (:6‘~”1' —’\,.p: .
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Operations, confirmed the sentence, but dus to unusual circumstances in
the case, commited it to dishonorable discharge from the service, for-
feiture of all pay and allowances dus or to become dune, and confinement
at hard labor for the term of accused's natural life, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement, and withheld the order directing
exscution of the sentence pursuant to Article of War 50%. The action
of the confirming authority in commmting the sentence was taken under
the proviesions of Article of War 50.

3. The prosecution's evidence was as follows, in summary:

On 10 July 1944 accused was a member of the rifle platoon,
Company I, 33lst Infantry (R6,9,11,18). On that day the company attacked
and reached its objective, a crossroad about 2500 yards southwest of La
Semallarie, France (R7,11,14) and for three or four days thereafter was
in contact with the enemy (R13). Accused was seen with his company on
10 July following the attack. Shells were falling in the vicinity and
there wasg machine-gun fire (R7,10,15,16). Company I made rmumerous
attacks but was driven back under enemy fire of wvarious types and
casualties were heavy. Theresfter a successful flanking attack was
made on 10 or 11 July (R7,10), after which accused was not seen again
by members of his company until he was returned thereto on 25 July (RS,
10,12,13,15,16,18). Sometime between 23 and 25 July (R20,22) he was
discovered and apprehended along with five other soldiers by a military
policeman at least a mile and a half to the rear of the front lines at
a place where there was little shelling (R19-21). The soldiers, with
the exception of one who sald he was from Company M (R20), all stated
that they were from Company I. Two of the group were eating supper,
apparently consisting of Army rations.

"They said they had just finished eating and
were going back to their outfit" (R19,20,21).

Accused hsd an M-1 rifle and ammunition. He was dirty, umshaven and
nervous but otherwise in "falrly good" condition, and he did not appear
to be a casualty (R19). He stated that he left his unit about 14 or

15 Julv (R21). The military policeman escorted them to the command
poat of his battalion (R19). Vhen accused was returned from the latter
post to his company, the commmunications sergeant asked him why he "took
. off", and accused voluntarily replied "'A fellow ean stand just so mmuch'"
(RlBS. He appeared, however, to be normsl physically (R8). Upon croas-
examination, the first sergeant stated that prior to 10 July accused did
rot always perform his duties and was transferred to the rifle platoon
after which he performed his duties and reacted normally in action (895.

L. After his rights were explained to him, accused elected to re-
main silent. No evidence was introduced for the defense (R22).

5. Although the precise time of accused's departure from his con-
pany does not appear in the record, it is clear from the evidence that

It 4005
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at some time on or about 10 July 1944, when his company was before the
eneny near La Semallarie, he left it and proceeded about & mile and a half
to the rear, where he was apprehended sometime on or after 23 July. His
admissions confirm the existence of both elements of the offense in
violation of Article of War 75, which were convincingly proved (CM ETO
3196, Puleio, amd authoritia;tthere cited; CM ETO 4095, Delre).

6. (a) There were .soma instances of the admission of hearsay
evidence herein which are dsemed harmless, as above indicated, in view
of the convincing evidence of accused's guilt.

'(b) Any error involved in admitting testimony that prior to
10 July accused did not always perform his duties, was self-invited by
the defense and cannot be held to have injuriously affected accused's
substantial rights (CM ETO 438, Smith; CM ETO 3197, Colson gnd Brown).

(c) The trial judge advocate was appointed by order of the
appointing authority (par.l, SO 165, Hq. 834 Inf. Div.) dated 23 August
1944, on which day he served a copy of the charges on accused. The
charges were not referred to the former for trial, however, until 24
August 1944. For the reasomns stated by the Board of Review in its
holding in CM ETO 3948, Pgulercio, the irregularity was harmless. ‘].'ha
record shows (R2) that the trial took place, accused consenting, two
days after the charges were served on him, and also that Major Norman P.
Cowden, Assistant Adjutant General of the 83d Infantry Division, who by
command of the division commander referred the case for trial, was ap-
pointed and sat as a mezber of the court. For the reasons stated in
the last cited case, these irregularities also were harmleas.

7. The chargs shest shows that accused is 24 years ten montha of
age and was inducted 15 October 1942 at Cincimmati, Ohio. No prior
service is shown.

8, The court was legally constituted and had jurisdiction of the
person and offense. No errors injurlously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of gullty and the sentence as commuted.

9. The penalty for mishehavior before the enemy is death or such
other punishment as the court-martial may direct (AW 75). The designa-
tlon of the Eastern Branch, United States Disciplinary Barracks, Green-
haven, New York, as the place of confinement is proper (A 42; Cir 210,
WD, 14 Sep 1943, sec.VI, as amended).

‘4 J/

AN .f
) /%f Cod b i B Judge Advocate
° Wgud:e Advocate
CL/K"AZ&[ A %Mo{/j /z‘_Judge Advocato4
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1st Ind,

War Department, Branch Office of The Judge Advocate General with the

Eurcpean Theater of Operations. 4 DEC 1944 TO: Commanding
General, Buropean Theater of Operations, APO 887, U. S. Army.

1. ' In the case of Private Firast Class COOLIE SUMNER (35666001),
Company I, 331st Infantry, attention is Invited to the foregoing holding
by the Board of Review that the record of trial is legally sufficient to
support the findings of gullty and the sentence as commted, which hold-
ing is hereby approved. Under the provisions of Article of War 503,
you now have authority to order exscution of such sentence. .

2. TWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file numbsr of the record in this office is CM ETO 4005, For con-
venience of reference please place that number in brackets at the end of
the order: (CM ETO 4005).

Brigadier General, United States Army,
Assistant Judge Advocate General.

(Sentence as commuted ordered executed. GCMO 123, ETO, 11 Dec 1944)
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Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
APO 887

BOARD OF REVIEW NO. 2

Cil E10 4012

UNITED STATES
Ve

Private JOHN J, OYCONNELL
(32297460), Detachment VA",
Lighth Air Force Intransit
Depot Group.

17 Nov194s ‘

IX AIR FORCE SERVICE COlLid

Triel by GCM, convened at Head-
quarters 2nd Advanced Air Depot
Area, IX Alr T'orce Service Come
mand, APC 1/9, 14 September 1944,
Sentencet Dishonorable dischargs,
total forfeitures and confinement
at hard lsbor for four years.
Federal Reformatory, Chillicothe,
OhiOQ

Nt Mo e sl Sot? N St e N e o

HOLDING by BOARD OF REVIEW KO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1e The record of trial in the case of the soldier named asbove has
been examined by the Board of Review.

2+ dccused was tried upon the following Charge and Specificationt

CHARGE: Violation of the 93rd Article of Var.

Specificationt In that Private John J. O'Connell,
1st Fort Intransit Depot Squedron, First In-
transit Depot Group, then Privete First Class,
Detachment "A", Eighth Air Force Intransit Depot
Group, did, on or about 17 August 1944, at
Bivouac Area, Detachment A", Eighth Air Force
Intransit Depot Group, with intent to commit a
felony, viz., sodomy, commit an assgult upon
Private First Class ¥Frank Kopacz, Detachment
A", Eighth Air Force Intransit Depot Group,
by willfully and felonilously, and against the
order of nature attempiing to have carnal con-
nection per rectum with said Private First Class

Kopacz.

"o 4612
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He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion. No evidence of previous convictions was introduced, He was sentenced
to be dishonorably discharged the service, to forfeit all pay and al=-
lowancea due or to become due, and to be confined at hard labor, at such
place as the reviewing suthority may direct, for four years. The review-
ing authority approved the sentence, designated the Federsl Reformatory,
Chillicothe, Ohio, as the place of confinement, and forwarded the record

of trial for action pursuant to the provisions of Article of Var 50%.

3¢ The offense charged was established by the testimony of the victim
of the assault, corroborated by that of an officer of accused's group and
a sergeant who was a member of accused's organization, as to various sig-
nificant attendant circumstances, Agccording to the victim's account ac=-
cused employed force in his effort to accomplish his purpose. Accused,
having elected to tecgtify, denied the victim's story. He sought to explain
obviously incriminating circumstances by testimony inculpating the victim,
corroborated as to certain unessential details, by two defense witnesses,

4e The action of the reviewing authority designates the accused by
the same name, rank and army serial number as the charge sheet but recites
his organization as "First Port Intransit Depot Squadron, First Intransit
Depot Group", It will be noted that the prosecution and the defense enw
tered into a stipulation at the beginning of the trial that the accused was
a member of the organization specified in the reviewing authority®s action
and that he was formerly a member of the organization specified on the
charge sheet (R4).

5« The charge sheet shows that accused 1s 34 years of age and that,
with no prior service, he was inducted at Fort Jay, New York, 6 April 1942,

6, The court was legglly constituted and had jurisdiction of the
person and offenses No errors injuriously affecting the substantial rights
of the accused were committed during the triale The Board of Review is of
the opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence.

7. Penitentlary confinement is authorized (Aﬁ 42; 18 USC 458) but, as
accused 1s over 31 years of age, designation of a federal reformatory is not
authorized (Cir 229, ™D, 8 June 1944, sec II, pars. 1a(1), 3a). The desi-
gnation of the United States Penitentiary, Lewisburg, Pennsylvania would
be proper (ibid, pars. 1b(4) and 3b).

C:qggigiﬁé;;>£50¢£>vc11}71$c‘f\> Judge Advocate
//Z;az:;_a_:2;h4¢&~v4*vt( Judge Advocate
L4 ___'—s

Judge Advocate
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1st Ind. “

“lar Department, Branch Office of The J q§e Advocate General with the
Suropean Theater of Operations, NOV TO: Command-
ing General, IX 4ir Force Service Command, APO 149, U, S. Army.

1, In the case of Private JCHN J., O'CONNLLL (32297460), Detachment -
man, fighth Air Force Initransit Depot Group, attention is invited to the
foregoing holding by the Bozrd of Leview that the record of trial is le-
gally sufficlent to support the findings of guiliy and the sentence, ‘v ilch
holding is hereby approved. Under the provisions of iArticle of iar £7;,
you now have authority to order execution of the sentence.

2+ ilhile the record is legally sufficient to support the findings

and sentence because the court had o right to believe the story told by

{the complaining w1tness, nevertheless it is far from satisfactory. Xopacz
was admittedly drunk, as were many others, How could O'Comnell succeed
in undressing Kopacz if the latier resisted? If O'Connell intended and
attempted to commit sodomy on hic visit to Kopacz! tent, as the latter
testified, why would he invite two witnesses to go along? Jergeant Flymn,
who was asleep in the same foxhole with Kopacz, is quoted by Corporal
Licausi as saying, "go ahead and suck him and let him get to hell out of
here™, This is corroborated by Delouchrey, Flymnn was not a witness at
either the trial or the investigation, but this remark, if true, rather
clearly exhibits Kopacz! character. The conviction rests entirely on
the latter's tectimony.

Sodomy is like rape, "a most detestable crime % * %*; but it must
be remembered that it is an accusation easy to be made, hard to be proved,
but harder to be defended by the party accused, though innocent," (iLki
1928, p.165)

3. The record of trial is returned so yon may, if you desire, give
further consideration to your final action, If you order execution of the
gsentence, it will be necessary for you to change your designation of the
place of confinement to the United States Penitentiary, Lewisburg, Pemmeyle:
vania, in order to comply with the pertinent autiorities cited in paragraph
7 of the foregoing holding. This msy be done in the published courte-martial
order,

4e Vlhen coples of the published order ave forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is ClM ETQ 4012, For cone
venience of reference, please place that number in brackets at the end of

the order: (CM ETO 4012). /’ ’
: // / Ku/

i: C. lichzlL,
Brigadier General, United States Army,
Assistant Judge Advocate Genersls 4010
11¢
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Branch Office of The Judge Advocate General
with the
Buropean Theater of Operations
AFO 887

BOARD OF REVIEW NO. 1 4 NOV 1944
CM ETO 4017

UNITED STATES NORMANDY BASE SECTION,
COMMUNICATIONS ZONE, EUROFPEAN
v. THEATER COF OPERATIONS,

Trial by GCM, convened at
Cherbourg, France, 2 September

1544. Sentencet To be hanged
by the neck until dead.

Private WILLIAM D, PENNYFEATHER
(32801627), 3868th Quartermaster

)
)
)
)
g
Truck Company (TC). g

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of the
Branch Office of The Judge Advocate General with the European Theater
of Operations.

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 92nd Article of War.

Specificationt In thet Private William D. Penny-
feather, 3868 Quartermaster Truck Company
(TC), did, at 1 Rue Emmanuel Liais, Cherbourg,
France, on or about 1 August 1944, forcibly
and feloniously, against her will, have
carnal knowledge of Mme. Julia Herbaut,
1 Rue Emmanuel Liais, Cherbourg, France.

He pleaded not guilty and, all members of the court present at the time
the vote was taken concurring, was found guilty of the Charge and Speci-
fication. = Evidence was introduced of one previous. conviction by special
court-martial for absence without leave for four days, escape from con-
finement, breach of restriction and entering & restricted area, in viola-
tion of Articles of War 61, 69 and 96. All member® of the court present
at the time the vote was taken concurring, he was sentdnced to be hanged
by the neck until dead.

-1- 4017
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The reviewing authority, the Commanding Officer, Normandy Base
Section, Communications Zone, European Theater of Operations, approved
the findings and sentence and forwarded the record of trial for action
under Article of War 48. The confirming authority, the Commanding
General, European Theater of Operations, confirmed the sentence and
;;thhgid the order directing execution thereof pursuant to Article of
ar 50%.

3. The evidence for the prosecution, which was undisputed, shows
that on 1 August 1944 Madame Julia Herbaut lived on the third floor,
1 Rue Emmanuel Liais, Cherbourg, France. In another apartment on the
same floor lived Emile Lobbrecht, his sister Georgette, and Marcel
Chevereau. Georgette's fiance, Roger Berton, was visiting the
Lobbrechts during the evening of 1 August (R5-6,10-11,13,17). About
midnight four colored soldiers knocked at the downstairs door and called
"Is there any girls", "Is there any Boche". When Emile Lobbrecht
opened the window, the soldiers said "Come downstairs, gentlemen",
whereupon Lobbrecht, Chevereau and Berton obeyed (R6,11,12,13). The
colored soldiers forced open the door, said "There are Germans here",
and a knife was held against Berton's chest. = The three Frenchmen,
upon belng ordered to do so, went upstairs, and three of the colored
soldiers Yfollowed behind with their knives" (R6,13-14). Accused, a
small soldier who was armed with a knife, entered the Lobbrecht apart-
ment and searched the premises while the other two soldiers remained by
the door. Accused's penis was hanging out of his trousers. Georgette,
who was sitting on the bed, became frightened and went over to Berton.
Accused "went to catch hold of her" but his companions prevented him
from doing so and took him out of the room (R6-7,12,14,16).

About midnight Madame Herbaut, fully clothed, was lying on her
bed when accused entered her apartment. His penis was hanging out of
his trousers. -~ She arose and immediately went to the door. She told
him to leave but he refused and entered and locked the door. When she
succeeded in opening it, she observed two other colored soldiers on the
stairs. She screamed for help (R17-18) and was heard by the Lobbrechts,
Chevereau and Berton. The three men hastened to her apartment and found
her screaming and struggling with accused while the two other soldiers
looked on. Although accused's two fellow soldiers were armed with
knives Lobbrecht pushed them aside, entered the room and told accused
to desist, stating that Madame Herbaut wes his wife.” Accused paid no
attention, dragged her to her bed, threw her violently upon it, got on
top of her and raised her clothing. He put his knee on her leg to force
her legs apart and held her arms behind her back. She struggled "“very
strongly" (R6-7,9-10,12-13,15,18). Finally accused bit her on the left
cheek, loosened her arm and told her, by making signs with his head, to
"introduce" his penis. When she refused he tried to bite her on her
other cheek. She continually tried to get away from him but finally
became so weak she "could do no more". She inserted his penis in her
person "rather than he bite me a second time" (R1€-20). During this
time Lobbrecht, Chevereau an® Berton could not get near the bed because
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the two soldiers with accused stood between them and the bed, holding
knives (R7-8,20-21). Chevereau in fact remained in the entrance to the
Herbaut apartment (R15) and Lobbrecht testified that although he did not
see the actual act of intercourse (R10), he did see aceused lying on top
of the woman (R7). Berton, Chevereau and Lobbrecht finally departed to
summon aid (R7-8,15). Accused's two companions left the room before the
arrival of the military police ( %8120). When the military police ar-
rived in the room, Lobbrecht was B€sma1l adjoining chamber as he feared
the soldiers would harm him because the police were called (R8).

After 11:00 p.m, that evening, Corporal Donald L., Sharshel,
1118th Military Police Company, Aviation, and Private Arthur J. Thomas,
707th Military Police Battalion, noticed two colored soldlers standing
in front of the house, trying to hide behind two Frenchmen. The soldiers
said they were waiting for their "buddy" who was upstairs. The two mili-
tary policemen ordered them to return to thelr barracks as it was after
11:00 p.m., the curfew hour, and then went to the Herbaut apartment where
they found accused on top of the woman on the bed. Accused was having
intercourse and "was really going to tom". The woman appeared to-be
making no resistance, but was sighing or groaning. When the military
policemen forcibly removed accused from the woman's person he seid "I'm
getting myself some pussy". Madame Herbaut pulled down her dress and
showed the policemen a blotch or spot on the left side of her face (R21-
25). After accused was taken away, she cleaned herself and discovered
the presence of semen (R19-20).

Georgette Lobbrecht and Chevereau testified that accused
appeared to be drunk (R13,16). Lobbrecht testified that in his opinion
accused was drunk but "not very". He did not stagger (R9). Asked if
accused appeared to be drunk, Madame Herbeaut testified "If he was drunk
in any case he understood what I said" (R20). According to Thomas, ac-
cused "had some drink in him", but was able to get about and knew what
he was doing (R23). Sharshel testified that in his opinion accused "was
drinking® but witness would not say that he was drunk (R25).

4. For the defense, it was stipulated by the prosecution and
defense that if Kajor K. B. Conger, liedical Corps, 298th General Hospital,
were present, he would testify as follows:

"Medical Examingtion on Mme. Julia Herbaut was
carried out August 2, 1944, 1550 hours. This
revealed no lacrations /lacerations/ or bruises
of the perineum, thighs, or vaginal mucous mem-
branes.

Microscopic examination of a discharge from the
cervix revealed many mixed epithelial and pus
cells and numerous mixed organisms, No tram
negative intracellular displococci seen,

Only sign of violence consisted of two semi-
elliptical marks on left cheek over maxillary
reglon, superficial, with concavities adjoining.

No spermatazoa found on exam., of cervical dis-
charge" (R26; Defendant's Ex.d). 401"

- 3 - CONFIDENTIAL



CONFIDENTIAL

(246)
Upon being advised of his rights, accused elected to remain
silent (R27§. :

5. "Rape is the unlawful carnal knowledge of a

woman by force and without her consent. Any
penetration, however slight, of a woman's genitals,
is sufficient carnal knowledge, whether emission
occurs or not.

H oKWK KK XK KX
Force and want of consent are indispenssble in
rape; but the force involved in the act of pene-
tration is glone sufficient where there is in
fact no consent.

* K K K H K K K K X
Proof.--(a) That the accused had carnal knowledge
of a certain female, as alleged, and (b) that the
act was done by force and without her consent®
(}cM, 1928, par.149b, p.165).

"Carnal knowledge of the female with her consent
is not rape, provided she is above the age of
consent, or is capable in the eyes of the law of
giving consent, or her consent is not extorted
by threats and fear of immediate bodily harm.

* % #* There is g difference between consent
and submission; every consent involves submis-
sion, but it by no means follows that a mere
submission involves consent" (52 CJ, sec.26,

Pp.1016,1017) (Underscoring supplied).

"The female need not resist so long as either
strength endures or consciousness continues.
Rather the resistance must be proportioned to
the outrage; and the amount of resistance re-
quired necessarily depends on the circumstances,
such as the relative strength of the parties,
the age and condition of the female, the use-
lessness of resistance, and the degree of force
manifested. * ¥ ¥ Stated in another way, the
resistance of the female to support a charge of
rape need only be such as to make nonconsent
and actual resistance reasonably manifest"

(52 CJ, sec.29, pp.1019,1020).

"The force. The force implied in the term
!rape' may be of any sort, if sufficient to
overcome resistsnce., * ¥ * It ig not essential
that the force emploved consist in physical
violence; it may be exerted in part or entirely
by means of other forms of duress, or by threats

of killing or of grievous bodily harm or other
injury * * ¥,
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Non-consent. Absence of free will, or non-
consent, on the part of the female, may consist
and appear * % % in her yielding through reason-
able fear of death or extreme injury impending
or threatened; * * % in the fact that her will
has been constrained, or her passive acquiescence
obtained, by ¥ * % other controlling means or
influence" (Winthrop's Military Law and Prece-
dents - Reprint, pp.677-678) (Underscoring sup-
plied).

"Acguiescence through fear not consent. Consent,

however reluctant, negatives rape; but when the

woman is insensible through fright or where she
eases resistance under fear of death or othe
reat harm (such fear being gaged by her omn
capacity), the consummated act is rape" (1

Wharton's Criminal Law, 12th Ed., sec.701,
P.942) (Underscoring supplied).

"An actual force used by the accused sufficient
to create an apprehension of death in the mind
of the victim need not be proved. If a less
degree of force is used, but coupled with
threats to kill or to inflict bodily harm, in
fear of which she involuntarily submits, the
intimidation practiced will be regarded as con-
structive force" (Underhill's Criminal Evidence,
4th Ed., sec.675, pp.1272-1273) (Underscoring
supplied).

It was clearly established by the evidence that accused assaulted
ledame Herbaut by force and against her will, and that penetration occurred.
Her screar. and calls for help were heard by those in the Lobbrecht apart-
ment and her vrolonged struggles with accused were observed by the witnesses
Lobbrecht and Chevereau. Despite the protestations of Lobbrecht, accused
dragged the woman to the bed, flung her violently upon it, got on top of
her and raised her clothing. He used his knee to force her legs apart
and held her arms behind her back. During this time the woman resisted
strongly and finally accused bit her severely on the cheek. He released
one arm and demanded that she insert his penis in her person. When she
refused he tried to bite her on the other cheek. She continued to struggle
but ultimately became utterly exhausted and powerless. Because of this
fact and rather than submit to additional biting, she finally inserted his
penis and accused had intercourse with her. It was necessary to remove
accused from her person by force. He freely admitted the fact of inter-
course. The bite on the victim's cheek was plainly visible and was
corroborated by the medical evidence. Upon cleaning herself the woman
discovered the presence of semen. The French civilians were unable
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physically to prevent the outrege themselves or to witness its actual
consummation because of the presence of accused's two fellow soldiers
who stood between them and the bed with drawn knives.

The facts of this case are of the same general pattern as those
involved in the case of CM ETO 3740, Sanders et gl. The victim, Madame
Herbaut, testified that she introduced accused's penis into her vagina.
The evidence of the military police, who arrived late in the episode,
was that during thelr observation of the act of interrfourse the woman
offered no resistance but was heard to give "a low moan or groan'. The
following quotation from the Sanders case is cogent and applicable to the
conduct of Madame Herbaut:

"It is apparent ¥ % % that an accused may be
guilty of accomplishing rape by mere threats
of bodily harm as disiinguished from rape by
nmeans of actual force and violence. In each
instance the offense must be consummated with-
out the voluntary consent of the victim. Hape
accomplished through force and violence ordin-
arily requires proof that the victim exercised
all of her powers of resistance, consistent
with the surrounding ecircumstances. Such
offense assumes that the victim does resist
and her opposition is overcome by physical
force of her assailant. Rape accomplished
by threats of bodlly harm assumes that she
does not resist but upon the contrary that
ghe is prevented from doing so through fear
caused by the assailant's threats to inflict
upon her great bodily harm (People v, Battilana,
_Cal. &pp. (2nd)__, 126 Pac. (2nd) 923)".

In the instant case the evidence is substantial and convincing
that Madame Herbaut's passive conduct at the time of the sexual act was
the direct and consequential result of physical violence visited upon her
by accused end the fear engendered in her of additional violence and.
further injury.

In view of the foregoing the Board of Review 1s of the opinion
that competent, substantial evidence fully supported the findings of ,
guilty of rape (CM ETO 3141, Whitfield; CM ETO 3740, Sanders et al; CM
ETO 3859, Watson and Wimberly; Ci ETO 2686, Brinson and Smith; CM ETO
3197, Colson and Brown; CM ETO 2472, Blevins).

6. The question of accused's intoxication and the effect thereof
on the general criminal intent involved in the offense of rape, were
issues of fact for the sole determination of the court.  "Such determina-
tion, reflected in the findings of guilty, will not be disturbed upon
appellate review as it was fully supported by evidence of a competent
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and su’bitantial nature (CLi ETO 3475, Blackwell et al and authorities cited
therein).

7. The charge sheet shows that accused is 24 years of age and was
inducted at the United States Army Induction Station, Few York City, New
York, 11 February 1943, to serve for the duration of the war plus six
months. He had no prior service,

8. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial i1s legally sufficient to
support the findings of gullty and the sentence.

9. The penalty for rape is death or life imprisonment as the court-

martial may direct (AW 92).
%ﬁ‘ é Judge Advocate

udge advocate

M 'Z %%a é Judge Advocate

-7 -
GONFIDENTIAL ' 4617



GONFIDENTIAL,

(250)
1lst Ind.

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 4 HQV1944 T0: Commanding
General, European Theater of Operations, APO 887, U. S. Army.

1. .In the case of Private WILLIAM D. PENNYFEATHER (32801627),
3868th Quartermaster Truck Company (TC), attention is invited to the
Joregoing.holding-ef- the -Board of Review that the record of trial is
legally sufficlent to support the findings of guilty end the sen%ence,
which holding is hereby approved.

2. When coples of the published crder are forwarded'to this effice
they should be accompanied by the record of trial, the foregoing holding
and this indorsement. The file number of the record in this office is
Cli ETO 4017. For convenience of reference please place that number in
breckets at the end of the order: (CM ETO 4017).

3. Should the sentence as imposed by the court be carried into
execution it is requested that a full copy of the proceedings be fur-
nished this office in order that its files may be complete.

//K/éz

/ /E/c.mmnm
Brigadier General, Unlted States Army,
Assistant Judrce Advocate General.
1l Incl:
Record of Trial.

(Sentence ordered executed. GCMO 103, ETO, 15 Nov 1944)
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Branch Offics of The Judge Advoceie Gemeral

with the
Buropesn Theater of Operstlons
APC EBE7
BOARD OF EEVIIW NO. 1 28 DEC 1944

CX 2T0 4020

UNITXED STATZXS LTH INFANTRY DIVISION

Trial by GCM, convened at Saint
Vith, Belgium, 28 September 194k.
Sentence: Dishonorable dlecharge,
total forfeitures and confimement
at hard labor for life. United

States Penitentiary, Lewisburg,
Pennsylvenia,

A\ L

Private JOE ¥, HERNANDEZ (39705029),
Coxpany "C", 501lst Tank Destroyer
Battalion.

Pt Wl s Nl NtV ot” Nt "t Sa”

HOLDING by BOARD OF EEVIEY ¥O. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named adove
has been examined by the Board of Review.

2. Accused was tried upon the followimg charges and specifice~
tionst

CHARGE I: Vielation of the 92nd Article of War,

fSpecification: Ia that Private Jos F, Heraandes, Company
"C¥, 801lst Tank Destroyer Battalion, 4id, at Blelalf,
Germany, om or about 22 September 1944, with malice
aforethought, wilfully, delidberately, felomiously, un-
lawfully and with premeditation, kill one Johaan Voutz,
& haman being, by shootimg him with a pistol,

CHARGE II: Vielatiom of the 93rd Article of ¥ar,

Specificationt Im that ® * * 413, at Blelalf, Germany,
en or sbout 22 September 1944, with iatent to commit
a felony, viz, murder, commit an assault uwpon Private
Elmer T. Powell, Company "C¥, 801st Tank Destroyer
Battalion, by willfully amd felomiously shootimg the
sald Private XElmer T. Powell ia the right shoulder
with a pistol.

-1- 4020


http:Yilltnl.17
http:lavhl.17
http:deliberatel.71
http:wiltul.17

AL

(252)

He pleaded not guilty and, two-thirds of the memders of the ecurt preseat
at the time the vote was taken concurring, was found guilty of doth charges
anZ thelir specifications. No evidence of previous convictions was intro-
{mced. Three-fourths of the memders of the court present at the time the
vote was taxen CORnCUrring, he was seatenced to de dishomoradly discharged
the service, to forfeit all pay and allewances due or to become &ue, and
to ba confined at hard lador, at such place as the reviewing anthority may
direct, for the term of his natural 1life. The reviewing authority appreved
the sentence, designated the United States Peniteatiary, Lewisturg, Pen-
asylvania, as the place of confinemeas, and forvarded the record ef trial
for action pursusat to Article of Yar 50%.

3. 3vidence for the prosecatiea!

On the afternoon of 22 Septemder 1548, Sergeant Howard G. Chase,
Technleian Yifth Grade Emery i. Vos, Private Elmer T. Powell and accused,
all memders of the same gun squad, Compaay O, 50lst Tank Destroyer Battallienm,
then in 3leialf, Germany, entered a house in which German equipment and
uniforms had been discovered. Powell was armsd with an K-1 rifle and ac-
cused carried a pistol. A% the dullding they xmet a civilian, descrided by
Powsll as "an 0ld German man® (B5,13-14,2%). In searchiag the house, ac-
cused found some bottles containmimg liquor asd with Powell "hald a few drinks”,
Powsll "guessed” 1t vas wine (B5) But Yos, who was effered some, called 1%
cognas (R1¥). Chase and Ves departed, leavimg Powsll, accused and "the old
aan® i the houss. Accused "was feeling good. He had had a few driaks® (R1Y).
The threes of them were in the same room together (25). The German 412 not
spsak Eaglish Wut

facted 1ike a nice 0l2 man, He vu??r!andly
as he conld be." (R9).

- Pewell dlsecoversd a Syvewriter on a leng $tadle, whish prempted hinm te sit
down Yefore 1t with the intentiem of writismgz a reply te a letter from his
. drother which he teok from his pecket (25). It took him three to five
mimntes (E7) to imsert the letter im the machine and to commence typlsg
on a dlank part of $he paper (RS; Pres. Ex.1). Ne get as far as
¥ dear drether reseived’
vhen he henrd a shet and turned adeut te f£ind the Germam facs down ex the

fleor, vhere he "grunted twe er three times® (B6). Aceused steold meardy,
but there was 2o gun ia his hand (B5,8). Pewell satf,

"that are yeu delag, Jee. Are you erasy?*
Ascused ansvered,
"The o14 maa made a pass at me so I ehot hia" (27,8),

The room was well lighted by daylight vhiech entered through two glass
wvindews. No glass was broken and there was no firing outside, The shot
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had come from withia the room. Powell satd, "I am goling te get out of here"
(28,9). Vos then entered the house and, seeing the 014 man on the fher.
asked Povell, "What happensd, who did 1%1" Vog testified that

Powell and Hernandes said he was lald eut from
drinking, and I sald, 'I don't delleve it'* (R1YM).

Yos and Pewell proceeded to the gua emplacemeat vhere Powell reported the
event to Chass. Upon accused's arrival there fifteen minutes later whean
questioned by Chase, he sald, "No, I dida't sheot him" (R10). Accused thea

%jerked out his pistol and stuck 1t in the
Sergeant's stomach® (R10),

sayiag "he would shoe$ him or anydedy whe turnmed him ia® (R10). Pewell,
kneeling on the ground with his X-1 propped sgainst one knee, volunteered
the information that he had turnmed him in, They "got to arguing® and as’
Powell started to get up, after laying down his weapon, accused fired,
wounding him in the right shonlder (R10,12,15,24-25). TVos testified ao-
cused was drunk and that Just before he fired he ' :

"had his gun on &1l of them and said, 'Doa't ever fuek
with me because I will sheot you'" (115).

Private Yitold Bodulski, of Company O, was alse present at the time of this
shooting, whieh heo descrided as followst

SAfter I was on guard about five minutes I asked
a -5 to watch my guard while I fried some eggs.
The next thing, Private Hernandez, Private Powsll
and Sergeant Chase wers talking just between
themselves. I Xmew something was up and jush

" kept frying my eggs. I heard Private Powell say,
‘Pat down that gun and I will whip your ass'. Thea
I hoard a shot. That was after I heard Hernandes
say, 'Yever fuck with me'® (R20).

Ne 414 not ses any weapon in accused's hand and

"wouldn't say he was druak, but he was feeling
pretty good® (R20).

Chase's testimeny and that of Private Larry Hendricks, ef Company O,

correborated in sudstance the foregoing versions of the circumstances

that imnediately preceded the shooting of Powell by accused (R2%,26-27).

ggza;e heard accused say prior to the shooting, "I will shoot you, Powell®
and

"he sald something adout shooting him in the heart,
as I remender 1" (R25).
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Ia Chase's epinion sccused was ro drunk he 414 net know what he was
delxg (R25). Hendricks was about 30 feet saway vaem he heard aseused
say te Powell "I will ki1l hia® and Just befere accused fired he said,

71 w1ll X111 you and I will kill anyboldy shat
fucks with me® (R28).

T¢ Hendricks, accused

fgeemed to be in full eommand of his faculties.
He seemed to handle himself pretty well® (R27).

As soor as accused fired, Chase hit him two or three times acress the
head with a cardine, kmocking him to the ground, and Hendrieks teok awa;
the pistol. The weapon was an old type of Germsn luger (R28; Pros.k‘.';{.

First Lieutenant Donald M. McDade, Coxpany G, came upen the
scene soon after this shooting eccurred. He observed that Pewell had
been shot in the right shoulder and that a "medic® was earing for hinm.
In making an investigation of a repert of the killinmg of a German, he¢
arove two Riles in hisg Jeep with three enlisted men, accompanied alse
Yy accused, who rede on the hood of the vehicle. McDade noticed.that
sccused had no 41fficulty in clixding onto the hood of ths jeep and 41d
net sct "as a drunken man would". ZThereafter at about 1800 or 183
hours, in the company of Captainm Phil L. Barringer, Medical Corps, 80lst
Tank Battalion, aad another officer, he went te the house where the German
civilian had reportedly been shot (R16-17,28) and describded the room vhere
they found the Body as follows?

"The general condition when I walked into the
room, entering a doer on the left cormer, te
ry right as I entered the room was a tadle
and on the left hand side of the tadle was a
typewriter. On the center of the tadle wers
some empty bottles and on the right of the
table about five glasses, three small sher-
bert glasses and two sort of transparent glass
drinking cups. As I came in the door, which
swung to the right, Vehind the door was the
bedy of the Germen civilian, lying diagonslly
to the corner, and to the rear ‘was & closet
built into the cormer ef the wall, As I
entered the room, on the left was a small
table, and to my knowledge that is adout all
I rememder of the roem" (R17).

A cartridge case (Pros. Ex.C) was found uader the Body and a projectile
(Pros. Ex.D) was discevered underneath a tadle on the opposite side of
the room from the body (R18-19,29).

Captala Barringer examined the German and found that he was dead
(R28), His name, he learnsd, was Johann Vouts (B29). Death “"11‘&‘032“

.
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a bullet wound, the bullet having ‘

"entered the abdomen at the right upper quadrant at

& point approximately midwey between the ninth costal
cartilage and the umbilicus., JFurther examination re-
vealed what appeared te be the exit ef the bdullet,
Just to the right of mid-lime at the appreximste
level of the second sacral vertebra at the right .side
and posterier® (BR28).

The wound had deen caused by a small arms wveapon. The projectile referred
te "or a like ane” was received im evidence and 1dentified by Jarringer
(R18-19,29; Pros. Ex.D). At about 1830 er 1900 hours the ssme day he ex-
amined accused who was, in his opinion, intoxicated (R30-31).

¥icholas Pullen, Second Burgomelster of ths town ef Bleislf,
1dentified the civilian who "im your town was shot dy an American soldier®
as Jobann Vouts and further {dentified him from a photegraph (R23; Pres.
¥x.2), Hilds Veuts, dsughter of the deceased, also idemtified Johann
Youts from the same phesegraph as her father, whe died 22 Sepiember after
"he was shot by an American®, and vhese dody she savw Puriet (R22),

%, ZEvidence for the defense:

After deing advised of his rights, accused elected te de sworn
and to testify in his own bdehalf (R33). Nis account ef the cireumstaaces
that preceded the death of the German was as follows?

%0n the 223 me and the rest ef the fellows went te this
house. They all got in and I was the last man golng in.
I wvent in and as I was going in there was a door to
the left and I looked in there and there was some bet-
tles ¢f whiskey and cognac, and I went in there by my-
self, and then Powell came from upstalrs and saw me at
that tadle drinking and we started drinking together.
The other fellows went out, all except me and Powell.
¥e was there and had a few drinks and he said, 'l an
going to write a letter on the typewriter', and I sald,
1Go ahead, I will wait for you', and that is when the
old man comeée in, and sterted ga®ling. I aidn't kmow
what he was talking about. I offered him a drink and
he kept on talking, the two of us there, and Powell
was writing the letter, and I was there drinking. Ve
haed a few drinks. So then Powell gets through writing
the letter and goes out and me and the 0ld man were
right there. I was standing by the tadle and he was
going to gred the bettle -~ I had some bottles., Be-
fore he had taken nes down stairs and showed us wvhere
they were ~ hs kmew the house pretty well. I had
sone bottles here (indicating both pockets of his outer
garment)., VWhen he teok us down to the basement to show
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" us around I put the dettles in my peckets (indicating
outer pockets again). Ye saw a lot of German uniforms
i the Dasement, and we went upstairs in the house and
2ll of us went over there to the same teble and started
drinking all over again. We kept on drimking and pretty
soon Powell goes out. I don't know where hs weat. The
014 man and me was there and I grabbed the dottle for
snother drink and when I put the bottle to my mouth,
fron the corner of my eye I saw something coming at me,
and I swung ay head back and my bottle hit the bottle of
the ¢1d man, and I swung around and hit the eld man ia
the stomach with my fist® (E33-34).

At that momeat Powell was cutside in the hallway. Ee came in and asked
"¥hat 414 you hit the old man for?" Accused ansvered

"He tried te hit me on the head with a dottle,
I hit him ia the stomach® (R34).

.

Accused denied that he ever shet the eld man, but stated that the pistol
12 evidence, Pros. Ex. B, was his, that he had it with him while ia the
house and that Powell did not use 1t (R34). Accused carried the pistel
under his sveater and defors he hit the 0ld man he and Powell "drank abdout
a quart and & half or two quarte”. EHe was drunk btut knew vhat he was
doing (B35).

Exanined by memders of the court accused could not explaim how the
deceased "got the bullet® while only he and deceased were in the reom (R36).

5. With reference to Charges I and Specification, it was establis.ed
beyond all doubt by the evidence that accused shot and killed Johann Youts
as alleged. The law applicadle to the particular circumstances eof this case
is fully set ocut im CM XTO 3180, Porter and cases therein cited. Whether or
not the intent to kill was fermed under the influence of an uncoentrelladle
passien aroused by adequate provocation was a questien peculiarly within
the province of the court. It decided that accused's intent to kill was not
formed under such influence and im view of all the evidence, the Boaxrd of
Review will mot disturdb the findings of the court (CK ETO 2007, Harrls, Jr).

6. With reference to Charge II and Specificationm, the evidence,fully
and completely supporting the allegations, was net disputed and showed
beyond any reasonabdle doudt that accused fired his pistol at Powell im-
tending to kill him (CX XT0 1535, J. Cocper; CX ET0 2297, Johnson and Leper;
CK XTO 2672, Breocks; CN ETO 2899, Reeves). The evidence would have sus-
tained a finding of murder had death ensued, Absent the fact of death,
sccused's guilt of the erime of assault with intent to commit murder is

an ngonatic legal sequence (CM ITO 2899, Reeves, and authorities thersia
cited).
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7. The charge sheet shows thal accused iz 33 years five months of
age and was inducted 16 July 1933 to serve for the duration of the war
plus six months. He had no prior servies.

g€. The court was legally constituted and had jurisdiction of the
person and effenses. Ko errors imjuriocusly affectiag the sudstantial
rights of accused wvers committed &uriag the trial. The Board of Reviev
18 of the epiniom that the record of trial 1s legally sufficient te
supvort the fiadings of gnilty and the sentemce.

9. The pamalsy fer murder 4is death or 1ife impriscnment as a court-
martial may direct (AV 92) and confimement in a penitentiary is authori~ed
by Article of War 42 and sectiens 275,330, Yedersl Criminal Code (15 U<A
45%,567). Cenfinement in a penitentiary is also suthorized for the crime
of assanlt with intent to commit murder dy AV B2 and sectien 276, Yederal
Crininal Cede (18 USCA B55). The designation ef the United States Peni-

- tentiary, Levisdurg, Pemsylvania, as the placs of confimemea$ is preper
(Cir.229, ¥D, & June 1944, sec.II, patc,l}_fh). n).

(’T N
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1st Iad.

Yar Department Branch 0ffice of The Juige Advocate Gemeral with the

Jorepean Theaser of Operasieas, T0: Command-
ing General, 4th Iafantry Divisioen, 308 hD,Eg.]%4.41ﬂy.

1. Ia the case of Private JOB F. HERXANDEZ (39705029), Cempany
0%, 501st Tank Destreyer Rattalien, sattention is invited te the fere-
golnz holdimg by the Doard ef Review that the recoerd of trial is le-
£ally sufficisnt to support the fisdinmgs of gnilty and the sentemce,
which holding s Reredy approved. Under the previsiens ef Article of
Yar 50}. you now have suthority to order execution of the sentenes.

2. Yhen coples of the pudlished order are forvarded to this offies,
Shey shemld de accompanied by the feregoing holding and this indorsement,
The £1le number ef the record ian this effice is CM ET0 4020, Tor con-
veniemce of reference, pleass place that number ia Vrackets at the end

0f the order: (CM 270 M020).
//ﬂ/ %&:/

/73 €. NHBIL
Brigadier General, United States Army
Agsistant Julge Advocate General
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887

BOARD OF REVIET NO. 2 10 MAR 1945

CH ETO 4028

SOUTHERN BASE SECTION (now suc-
ceeded by UNITED KINGDOU BASE),
COMITTNICATIONS ZOMNE, EUROPEAN
THEATER OF OPERATIONS

UNITED STATES
v.
Private MANUEL MORENO (38071294)

Company A, 603rd Tank Destroyer
Battalion (SP)

Trial by GCH, convened at U.S.
General Depot G-25, APO 518, 24
August 1944, Sentence: Dishonor-
aeble discharge, total forfeitures
and confinement &t hard labor {or
four years. Eastern 3Branch,United
States Disciplinary Barracks,
Greenhaven, Lew York

Ve Nt St e el St? N s ot P N P NP

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 96th Article of War.

Specification: In that Private lanuel lioreno,
Company A, 603rd Tank Destroyer Cattalion
(sP), did, at Sherborne, Gloucestershire,
England, on or about 5 July 1944, wrong-
fully and feloniously commit an indecent
assault upon anthony C. R, Sabin, a minor,
by taking down his trousers, straddling
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him, and placing his (Private Moreno's)
penis between the legs of the said Anthony
] « R. Sa.bin.

He pleaded not gullty to and was found guilty of the Charge and
Specification., Evidence of two previous convielions was intro-
duced, one by special court-martial for absence without leave

for fifteen days and one by summary court for absence without
leave for nine days, both in violation of Article of War 61. He
was sentenced to be dishonorably discharged the service, to for-
feit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority
may direct, for four years. The reviewlng authority approved

the sentence, designated the Eastern Branch, United States Discip-
linary Barracks, Greenhaven, New York, as the place of confinement,
and forwarded the record of trial for action pursuant to Article
of #ar 50%0

3. Anthony C. R. Sabin, nine years of age, testified that
he and his younger brother eight years old, met a soldier on the
evening of 5 July 1944 and stopped to talk with him (R7,9). The
soldier told them "if you want any gum come with me". Anthony
complied with the soldier's request and accompanied him M"up among
the woods" (R7). There, according to Anthony's testimony, the
soldier removed the boy's trousers, lay on top of him, "pulled
his diggy out and stuck it up my behind", When the soldier
nstopped", Anthony went home (R8). Anthony's father testified
that Anthony came home crying shortly before ten o'clock on 5
July 1944 and told him what had occurred (R12). Mr. Sabin, ac-
companied by Anthony, Anthony's younger brother, and "George....
a man who works in the garden", then returned to the scene of the
incident to try to find the soldier involved (R8,13; Def.Ex.1),
They there saw a soldier whom Anthony identified as the soldier
who had "insulted" him. Mr. Sabln then "found the Colonel" and
informed him of what had happened. An ldentificatlion parade was
held at which Anthony again identified accused as his assallant
(R13). Anthony was taken home at which time his mother examined
him and found "a slight redness and dampness.....between his legs
and his behind" (R15). Anthony was examined by a medical officer
the following day and a copy of that officert!s written report,
admitted in evidence without objection by the defense, indicates -
that his examination did not disclose any evidence of physical
restraint or of penetration of the boy's rectum (R18; Pros.Ex.2),
Later, two additional identification parades were held at both
of which Anthony identified accused as the soldier who had assaulted
him (R13,16).

The prosecution introduced a signed sworn statement made
by accused, after being advised of his rights, to an agent of the
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Criminal Investigation Division, In this statement accused recited
that on the evening of 5 July 1944 he was on guard duty from 1900
to 2110 hours after which he returned to the supply room where he
talked to the supply sergeant for about ten minutes whereupon, at
about 2140 hours, he started for the guardhouse. On his way there
he encountered two young English civilian boys to one of whom he
gave some gum. The hoy "took it and I left them and walked away",
Accused arrived at the guardhouse about 2150 hours. He left his
equipment there, started to return to the supply room and on his
way back encountered two civilian men and two civilian boys. He
recognized the boys as those to whom he had previously given the
gun, At the request of one of the civilien men, accused accom~
panied the civilians to the guarchouse. The officer of the day
arrived, a line-up was held, and "the two civilian boys identified
me in the line-up"(Pros.Ex.1l).

4. After his rights had been explained to him, accused was
sworn as a witness on his own behalf., H1s testimony on the stand
was, in substance, a repetition of the recitals contained in his
pre-trial statement (R21,22)., He also brought out that the men who
formed the identification parasde or "line-up®" on the night of the
incident were selected from the men then on guard duty and that
there were less than six men in the "line-up" (R22,24). He also
stated that he was of Mexican nationality, that one of the other
members of the guard was of Spanish nationality and that the latter
was not a member of the first "line-up" (R22). However, the latter
was present during a subsequent identification parade at which
Anthony Sabin identified accused (R24).

5. The actual commission of the act alleged was shown pri-
marily by the testimony of the victim, a boy nine years of age.
This witness was sworn but no preliminary examination was conducted
by the trial judge advocate or the court to determine the witness!
competency to testify based upon his intelligence and capacity and
his ability to understand the nature and obligation of an ocath.
Hhile it is better practice todetermine these issues on the basis
of a preliminary examination on voir dire, it is within the dis-
cretion of the court to determine the competency of a child witness
by his demeanor on the stand and the coherence and intelligence of
his testimony (C!f ETO 2759, Davis; Dig.Op. JiG, 1912-40, sec.395
(58), p.238; LCH, 1928, var.120,p.125). The record does not in-
dicate that there was an abuse of discretion by the court in
accepting the boy's testimony in this case. His testimony, cor-
roborated by that of accused and other witnesses as to surrounding
circumstances, constitutes evidence amply sufficient to support
the court!s findings that accused was guilty of the offense charged.

6. While the conduct of the accused in this case anproaches
en assault with intent to commit sodomy and the proof might well
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have been sufficient to support a conviction of this offense had

it been charged, the specification as drawn alleges only an in-
decent assault upon a minor. The question of the maximum period

of confinement which may be imposed for this offense has been the
subject of some difficulty in the past., While 1t seems clear that
the punishment imposable for this offense is not governed by the
Table of maximum punishments (CH 199369, Davis, (1932); CM 208073,
Moran (1937); and see Cif 188606, Paparis, (1929)), or by any

Federal penal statute of general application (idem), the question
whether the maximum period of confinement is limited by the pro-
visions of the District of Columbia Code has been a more trouble-
some one., For a time it was held that the maximum confinement
imposable for the offense was two years on the theory that such
offense was analogous to the offenses denounced by that provision

of the District of Columbia Code (then sec,37, Title 6, now sec.
22-901, Chepter 9, Title 22) which mekes punishable by confinement
for two years certain acts of cruelty to children (CM Davis, supra).
However, thls position was subsequently abandoned on the ground that
this statute was not intended to embrace the taking of sexual liber-
ties with children or commltting acts of a lascivious nature upon
them but contemplated only "physlcel harm to a child, abandoning ons,
or exploiting one for gain" (CM 210762, Valeroso, (1938)). With

thls decision, the position with reference to this question became
that the maximum punishment for offenses of this type was not only
not prescribed by the Table of meximum punishments or by any Federal
statute of general application but also that no maximum punishment
therefor was to be found in the Distriet of Columbia Code, (Ck 212272,
Dill, (2929); CM 224649, Foodall, (1943)). The general position that
the offense here undér consideration is not specifically denounced by
the Table of maximum punishments or by any Federal statute or the
District of Columbia Code was adopted in this theater in CM ETO 571,
Leach (1943). However, it was pointed out in that case that the
District of Columbia Code, after setting forth the punishment for
assaults with intent to kill, to rape, to commit robbery and for
other types of assaults, goes on to provide that whoever assaults
another with intent to commit any offense which may be punished by
confinement in the penitentiary may be imprisoned for five years

(DC Code, 1940 Ed., Title 22, Ch.5, sec.22-503, p.497). ¥hile it

was recognized that this omnibus provision cdid not specificelly

cover indecent assaults upon minors, the view was expressed that the
period of confinement for that offense should not exceed that pre-
scribe¢ for the more serious types of assault denounced by the section
of the Code cited above. Under this view, the pericd of confinement
which may be imposed upon convictlon of the offense of indecent assault
upon a minor may equal, but may not exceed, that prescribed for assavlts
with intent to commit an offense which may be punished by confinement
in a nenitentlary, i.e., five years. The Leach case was followed in
CK ITO 2195, Shorter, in which the Board upheld a sentence which
included confinement at hard labor for five years upon conviction of
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accused under a specification which alleged that he did "wrongully
end unlawfully teke indecent liberties with * ¥ ¥ a female child,
under six vears of age, by placing his hand inside her clothing
and against the legs and private parts" of the child. The Leach
case was followed in CIf ETO 3869, larcun, wherein accused was
found guilty of a specification which elleged that he did "wrong-
fully, unlavfully and felonlously take indecent liberties vwith

* % % g female uncer nine years of age, by fondling her and plac-
ing his hands upon her leg and private paris',

However, in CM ETO 3436, Pamette, another section of the
District of Columbia Code was applied in determining the maximum
punishment impossble for the offense of meking indecent advances
to a 12 year old youth Ly fondling his penls, 4 second specifica-
tion in the same case alleged that accused performed, in the presence
of the seme minor, "an act of gross indecency upon himself, to wit:
l‘asturbtation", In discussing the sentence, the Zoard of Feview said:

"(The specifications) allege, respectively,
assault and battery and indecent exposure,

in violation of Article of Viar 96. Each
offense, however, as alleged and established
in this particular case, presents the more
seriouvs aspect of clearly service discredit-
ing conduct calculated to corrupt the morals
and contrihute to the delinquency of a child.
The District of Columbie Code provices that
any person committing such an ofense 'shall
be guilty of a misdemesnor and punished by a
fine not exceeding $200 or imprisonment not
exceeding 12 months or by both fine and im-
prisonment! (D, C. Code, 1940 Idition, Title 11,
Chapter 9, sec.11-919, p.298), Thile the
court was authorized to impose punishment
with reference to each offense in 1ts most
seriovs aspect, it was of course, limited to
the aggregate of the maxirum authorized for
each offense, # % * In this instence the
maximuz, as fixed by the District of Colupbia
Code, is one year for each offense, authoriz-
ing an sggregate of two yesrs confinement for
the two offenses”,

The record was accordingly held legally sufficient to support
only as much of the sentence as adjudged dishonorable discharge, total-
forfeitures and confinement at hard labor for two years.

The Paquette case thus represents a divergence from the views
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expressed in the Leach, Shorter and Marcum cases, Confusion arises
from the fact that the Paquette opinion undertakes neither to distin-
gulsh nor to overrule these precedénts. It therefore becomes necea-
sary, in deciding this case, to determine whether the Paquette or

the Leach case establishes the rule here applicable with reference

to the maximum punishment legally authorized for the offense of which
accused stends convicted.

The offense in the Paquette case, as alleged and proved,
involved conduct devoid of actual physical violence toward the 12
year old minor, who submitted with epparent complacency to the tick-
ling of his penis by the accused. While technicelly the touching of
the led's private parts may, because of his minority, have constituted
an assault despite his tacit consent, the onus of the offense, as
pleaded and as esteblished by the proof, was accused's conducting him-
sefl, in the relationship shown, in a manner tending to contribute
to the minor's delinquency. For that reason the Distriet of Columbia
Juvenile Court Statute was held to apply.

In the instent case, the specification alleges and the proof
shows a veritable asgsault and battery accompenied by aggravating in-
decencles, adding elements clearly not essential to a conviction under
the juvenile court statute and bringing the case squarely within the
rule announced in the Leach, Shorter and Marcum cases. The fact that
the indecencies accompanying the assault were of a nature which might
be reasonably regarded as tending to contribute to the delinquency of
a minor, does not affect the character of the greater offense charged,
but merely constitutes the lesser conduct tending to contribute to
the delinquency of a minor - an included one; just as, in the instant
case, simple assault and battery is also a lesser offense, included
in the greater offense of indecent assault upon a minor, with which
accused was charged,

6. The charge sheet shows that accused is 2/ years of age and
was inducted at Fort Bliss, Texas, 30 January 1942, No prior service
is shown.

7. The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously affecting the substan-
tial rights of accused were committed during the trial. The Board of
Review 1s of the opinion that the record of triel is legally sufficient
to support the findings of guilty and the sentence.

8. The designation of the Eastern Brench, United States Dis-
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ciplinary Barracks, Greenhaven, New York, as the place of confine-
ment is authorized (AW 42; Cir.210, WD, 14 Sept. 1943, sec.VI, as

amended) .
WBJM@ Advocate

(DISSENT) , Judge Advocate

_@Mﬁ@%&_ Judge Advocate

4028



T RN

(266)
Branch O0ffice of The Judge Advocate General
with the :
Buropean Theater of Operations
APO 387
FOAFD OF REVIEYW k0. 2 10 MAR 1945
1 ETO 4028
UNITED STATES )  SOUTEIRY BASE SECTION (now suc-
)  ceeded by UNITED KINGDOL BASE),
V. )} COMMUNICATIONS ZONE, EUROPEAN
' )  THEATER OF OPFRATIONS
Private MANULL MORENO (38071294) )
Company A, 603rd Tank Destroyer ) Trial by GCM, convened at U.S.
Battalion (SP) )}  Gereral Depot G=-25, APO 518, 2/
) Avgust 1944. Sentence: Dishonor-
) able discharge, total forfeitures
)} and confinerment at hard lahor for
) four yesrs., Eastern lranch, United
) States Disciplinary Eerracks,
)}  Greenhaven, New York

DISSEXTING OPINION by HILL, Judge Advocate

1. I find myself in disagreement with that part of the majority
holding by the Board of Review which approves the sentence imposed in
this case: confinement for four years. The offense charged was in-
decent assault on a minor in violation of Article of War 96. The
employment of force was not alleged nor was there any evidence of
force or violence., In any event, the offense was not alleged or charged
as an assault under Article of VWar 93.

2. The offense In question was an Indecent or aggravated assault,
Its quality as an aggravated offense lies somewhere between the feloni-
ous and the simple assault, as known at common law; and it is so recog-
nized and punished by statute. To constitute such a statutory offense
there must be an assault which mey consist of indecent libertiles or
familiarities with a female, without her consent when she is not a
minor, or with g child regardéless of consent (5 CJ sec,19$7-200, pp730-2).
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Some states protect children from such conduct by statutes which
condemn 1t as tending to contribute to juvenlle delinquency or as
tending to impair the morels of a minor,

3. Felonious assaults are punished by penitentiary confine-
ment, while simple assaults are generslly punishabhle by workhouse
confinement not exceeding six months. The aggravated or indecent
assault, such as is found in the instent case, is punished by
statute, generally it 1s belleved, by confinement not exceeding
one year. In any event the District of Columbla Code has had since
1938, a statute which condemns and punishes this particuler offense
by imprisonment for not more than one year (CM O 3436, Pacuette).

4. Articles of War 93 and 96, and the Manual for Courts-Martial,
192¢€, respectively condemm and punish felonious assault and simple
or comon assault. The punishment provided therefor in the Table of
maximum punishments 1s in line with that imposed by civil statutes.
Although indecent assault, a generally recognized distinct offense
as pointed out, 1s properly punishable under Article of War 96 as
service discrediting, no punishment is provided for this offense and
no closely related offense is mentioned in the Takble of maximum sh-
ments as set forth in the Menual (I, 1928, par.l04c, pp.97-101).
Offenses not thus provided for remain punishable by military courts
as authorized by statute. The Federal statutes of general applica-
tion are silent on the subject of the offense of indecent assault.
However, as stated above, since 1938 the District of Columbia Code
has denowrced conduct which involves indecent literties (an assault,
in fact, uiere being no consent, as we have seen) on a child.

5. The pertinent parts of District of Columbia Code, adopted
in 1938, to which reference has been made (1940 Ed., Title 11, Chap-
ter 9) reads:

"Sec,11-906 (18:255): * * *

(2) This chapter shall apply to any person
under the age of 1€ years -
* * *
(4) *Tho habitually so deports himself as to
injure or ‘endanger * * % the morals * * ¥
of himself or others; or

* * *
(2) TWho associates with * % % immoral persons;"
* * *

"Sec.11-919 (18:26€): Any person who by act
or omission willfully causes, encourages or
contributes to any ﬁgndition which would
bring a child withi¥'$rovisions of this chap-
ter, or who by such act or omission tends to
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cause such a condition, shall be guilty
of a misdemeanor and punished by a fine
not exceeding $200 or imprisoned not ex-
ceeding 12 months, or by both fine and
imprisonmentt,

The broad scope of statutes of this type is illustrated by
State v. Dunn, 53 Ore. 304, 99 Pac.278, 100 Pac.258 (1909), the fol-
lowing digest of which is set forth in VWharton's Criminel Law, 12th
Ed., Vol.l, Ch,XII, sec.375, p.496, footnote 13:

"inder a statute providing that any per-
son who shall be responsible for a
delinquency, or who does any act which
tends to cause a child to become a de-
linquent, is guillty of e misdemesnor
and another statute defining a delin-
quent child to be one under eighteen

_ years of age who violates eny lew, 1s
incorrigible, assoclates with criminels,
frequents a bawdy-house, an information
alleging the doing of acts tending to
make the child become a delinquent is
sufficient; it is not necessary to allege
that she actually bhecame a delinquent!,

Further facts with respect to this case are set forth later
in the same footnote as follows:

"Removing clothes of infant female, and
trying to induce her to have sexual ine
tercourse with accused by arousing her
passions, etc.; information charging
such acts, ;d alleging their tendency
to make such child delinquent, held to
be sufficient without alleging she ac-
tually became a delinquent, under statute
providing that any person responsible
for, or who does any ect, which tends
to cause, such child's delinguency, is
gullty of & misdemeanor, and another
statute defining a delinguent child as
one under the age of eighteen years who
violates eny law, is incorrigible, associe
ates with criminels, frequents bawdy-
houses, etc".

6.7 The question of the maximun perlod of confinement which may
be imposed in military courts Tor this offense, indecent assault, has
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been the subject of some difficulty in the past because, as stated,this
offense is not governed by the Teble of maximum punishments (CM

199369, Davis). For a time it was held that the then section 37,

title 6, now section 22-901, chapter 9, title 22 of the District of
Columbia Code (not that cited above), which malkes punishable by im-
prisonment certainacts of cruelty to children, incorporated the

conduct found in this t;pe of case and that such being the case
military courts should apply the yardstick of that code provision

for the punishment of such offense (CN 199359, Davis, supra). How-

ever that statute was subsequently determined to embrace only con-

duct toward a child which involved "physical harm to a child, abandon-
ing one, or exploiting for gain" and not conduct which affected the
morals of a child. Consequently, this statute was held not to conderm
offenses of this type (indecent assault) and not, therefore, to limit
the punishment thereof to two years (CM 210762, Valeroso, 1938). Sub-
sequently under a forced construction of another portion of the District
of Columbia Code, one which applies to assaults with intent to commit

a felony, as is shown in the majority opinion, it was held that the
offense under consideration could be punished by imprisonment for not
exceeding five years,

7. Recently, in CM ETO 3436, Paguette, the Board of Feview
pointed out that since 1932, since the Davis and Valeroso cases
(supra), a new provision had been enacted for the District of Colum-
bia Code (that provision discussed at length above: 1940 Ed. Title
11, Chap.9) which provision condemned and punished indecent conduct
toward a child. The Paquette case held that the punishment provided
by that Code provislon 1limited the punishment imposable by military
court for this type of offense. This decision is referred to at
length in the majority opinion. There is no real difference between
the conduct of accused in the Paquette case and of the accused in
the instant case., There is not an ilota ¢f evidence that any force
or violence was used on the boy in the instant case. There was
neither allegation nor proof of felonious intent in the instant case,
The instant offense falls into that "in between"category described
above (par.2, supra).

8, It is believed that the view expressed in the Paguette case,
founded squarely on the fundamental legal principle expressed in the
Davis case, 1s sounder than that adopted in the Leach, Shorter and
Yfarcun cases, (see majority holding). The Davis case was right in
principle., It should now find sound application by utilization of
the pertinent District of Columbia statute.

9. For the foregoing reasons it is my opinion that the record
of trial is legully sufficient to support only so much of the sen-
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tence as involves dishonorable discharge, forfeiture of all pay
and allowances due or to become due, and confinement at hard
labor for ons year.

Judge Advocate
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1st Ind.

Wer Department, Branch Office of The Judge ndvocage Ceneral with
the Puropean Theater of Operations. 8 AR 1945 0. Conranding
General, United Kingdom Rase, Communications Zone, Furopean Tneater
of Cperations, APO 413, U, S. Army.

1. 1In the case of Private MAIUZL MORTIO (2€071294), Compeny
A, 603rd Tenk Destroyer Rattalion (&P), attention is invited to
the foregoing holding by the Poard of Review that the record of
trial is legally sufficient to support the findings of fuilty and
the sentence, which holding is hereby approved. Under the pro-
visions of Article ol “ar 50, you now have authority to order
execution of the sentence.

2. /hen coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office is
CHM BT0 4028, ¥or convenience of reference please place that number
in brackets at the end of the order: (CM ETO 4028).

Vs

MeNEIL,
Brigadler General, Unlted States Army,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate Gemeral (273)
with the
European Theater of Operations
APO 887

BOARD COF REVIEW NO. 2

16 NOV 1944
CM ETO 4029
UNITED STATES CENTRAL BASE SECTION, COMMUNICATIOHNS
ZQNE, EUROPEAN THEATER OF OPERATICNS.
Ve
Trial by GCM, convened at Londen,
General Prisoner JOHN M, England, 25 August 1944, Sentence:
HOPKINS (35321260), 2912th Dishonorable discharge, total for-
Disciplinary Training Cen- feituwres and confinement at hard

L

labor for seven years, United States
Disciplinary Barracks, Fort Leaven-
worth, Kansas,

HOIDING by BOARD OF REVIEW Ko, 2
VAN BENSCHOTEN, HILL and SIEEPER, Judge Advocates

1. The record of itrial im the case of the general prisoner named
above has been examined by the Board of Review,

2.

Accusgsed was tried upon the followlng charges and specifications:

CHARGE I: Violation of the 6lst Article of War,

Specification: In that Gemeral Prisoner Jolm K,
Hopkdns, 2912th Disciplinary Training Center,
European Theater of Operations, United States
Aray, did, without proper leave, absent him-
self from the 67th General Hospital, European
Theater of Operations, United States Army at
Taunton, England from about 20 July 1944 to
about 1 August 1944,

CHARGE II: Violation of the 69th Article of War,
Specification: In that #* # % having been duly plaoced
in confinement in the 67th General Hospital,

European Theater of Operations, United States
Army, on or about 20 July 1944, did, at Taunton,
England, on or about 20 July 1944, escape from
gald confinement before he was set at liberty by
proper authority.

-l-
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CHARGE IIT: Violation of the 94th Article of War.

Specification 1, In that * % ® did, at London, England,
on or about 23 July 1944, feloniously take, steal,
and carry away one (1) pair drawers, cotton khaki,
of the value of about thirty-four cents ($.34), one
(1) pair socks, cotton Olive Drab, of the value of
about sixteen cents ($.16), one (1) towel, bath Olive
Drab, of ¢he value of about forty-three (5.1..3), prop-
erty of the United States Army furnished and intended
for the military service thereof,

Specification 2, In that # * % did, at London, England,
on or about 27 July 1944, feloniously take, steal,
end carry away one (1) blouse, Olive Drab, of the
valne of about ten dollars and fifty-three cents
($10,53), two (2) pairs trousers, Olive Drab, of the
value of about eight dollars and seventy cents ($8.70),
two (2) sun-tan shirts, of the valus of about thrse
dollars and seventy-six centa ($3.76), two (2) shirts,
wool, Olive Drab, of the value of about eight dollars
and forty-four cents ($8.44), one (1) necktie, of the
value of about nineteen cents ($.19), one (1) pair of
eyo-glasses in case, of the valus of about five dol-
lars ($5.00), the property of the United States Army
furnished and intended for the military service there-
of,

He pleaded guilty to Charges I and II and their specifieations and not
gullty to Charge III and its specifications. He was found gullty of
Charges I and II and their specifications; gullty of Specification 1 of
Charge ITY, except the words "One (1) pair socks, cotton Olive Drab, of
the value of about sixteen cents ($.16), one (1) towel, bath Olive Drab, of
the value of about forty-three cents ($.43)"; guilty of Specification 2,
except the words "Two (2) pairs trousers, Olive Dreb, of the value of about
eight dollars and ssventy cents ($8,70), two (2) eun-tan shirts, of the value
of about three dollars and seventy-six cents ($3.76), twe (2) shirts,

wool, Olive Drab, of the value of about eight dollars and forty-four

cents ($8.44), one (1) necktie, of the valus of about nineteen cents
($.19), one (1) peir of eye-glasses in case, of the valus of about

five dollars ($5.00)", substituting therefor the words "Ome (1) pair
trousers, Olive Drab, of the value of about four dollars and thirty-

five cents ($4.35), ons (1) sun-tan shirt, of the value of about one
dollar end eighty-eight cents ($1,88)"; of the excepted words, not guilty;
of the substituted words, guilty, and guilty of Charge III. No evidence

of previous convictions was introduced., He was sentenced to be dishonor-
ably discharged the service, to forfeit all pay and allowances due or

to become due and to be confined at hard labor, at such place as the re-
viewing authority may direct, for seven years. The reviewing authority
approved the sentence, designated the United States Disciplinary Barracks,
Fort leavenworth, Kansas, as the place of confinement, and forwarded the
recms'g% of trial for action pursuant to the provisions of Article of

Wax . .

3. The evidence shows, and accused admits that he eacaped from a

2 4G26
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locked ward at the 67th General Hospital at Taunton, England, on July 20,
1942, and remained absent until dlscovered at an Army billet in london on
August 1, 1944, as alleged in Charges I and II and their specifications
(R4,18-19), Vearious items of army issue clothing were missed by soldiers
from billets in london during the time they also were occupied by accused
(R12-14), Some of this clothing was found in his possession when he was
returned to military custody (R15).

4e Accused testified that he escaped because hs wantsed to go to
France and wipe out his former sentence, and that he turnmed in when he
found out that the organization he was staying with in Iondon was not
going for several montha, The clothing he was wearing he said he pur-
chased from a soldier he did not know (R13-21),

5 Examination of the records of this office show that the accused
herein was tried by general court-martial and sentenced on 12 April 1944
to be dishonorably discharged the service, to totel forfeitures and to
confinement at hard labor for 20 years, which sentence was approved but
the perlod of confinement reduced to eight years and, as so modified, was
ordered exscuted by General Court-Martial Orders No, 146, dated 24 Jume
1944« To warrant a finding of guilty upon trial of a general prisoner
for desertion or absence without leave, it is incumbent upon the prose-
cution to establish as a necessary element of proof that the dishonorable
discharge has not been exscuted and that he is still a soldier (CM 199224,
Hoppert; CM 199970, Thompson; CK 200589, Reed). Thereafter he was trans-
ferred from Bristol, England, to the 2912th Disciplinary Training Center
at Shepton Mallet, He should have been discharged by July 20 pursuant
to the order dated June 24, 1944, but in any event, the record contains
ho evidence that he was still a soldler, He la described as a general
prisoner,and a general prisoner canpot conmit the military offense of
abgence without leave (Dig.Op.JAG.1912-40, per 416(11) pg.270)./ The
£indings of guilty of Charges II and III and their specifications, as
modified, will support confinement at hard labor for two years.

6. The charge sheet shows accused to be 27 years and nine months of
age, He was inducted. / September 1942, at Cleveland, Ohio, No prlor ser-
.vice is shown,

7+ The court was legally constituted and had jurisdiction of the
person and offenses, No errors, other than noted, injuriously affecting
the substantial rights of accused, were committed during the trial, The
Board of Review is of the opinion that the record of trial is legally
insufficient to support the findings of gullty of Charge I and its
Specification, but is legally sufficient to support the findings of
guilty of Charge II and III and their specifications, and the sentence
except the confinement portion thereof which must be reduced to two years.

S I N /<
T Tal e 2r S Suage advosate
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1st Ind,

War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. 16 NOV 19% T0: Comnmand-
ing General, United Kingdom Base, Commmicatlons Zone, European Theater
of omrationﬂ’ APQ m, U. S. wg

1, In the case of General Prisoner JOHN M, HOPKINS (35321260),
2912th Disciplinary Training Center, attentlion is invited to the fore-
going holding by the Board of Review that the record of trial is not
legally sufficisnt to support the findings of guilty of Charge I and
its Specification, legally sufficient to support the findings of guilty
of Charges II and III and their speclifications, and the sentence except
the confinement portion thereof which must be reduced to two years,
which holding is hereby approved., Under the proviaions of Article of
War 503, you will then have authority to order execution of the sentence.

2, I particularly invite your attention to the fact that the psriod
of confinement in the approved sentence 1a excessive, Accordingly, by
additional action, which should be forwarded to this office for attache
ment to the record, you should reduce the period of confinement to two
years, which reduction will be recited in the general court-martial order,

34 TWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregolng holding and this indorsement,
The file mumber of the record in this office is CM ETQ 4029, For con-
venience of reference, please place that mmber in brackets at the end

of the order: (CM ETO 4029).
i . /,/ .

. Co McKEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General,

CONFIDENTIAL
029
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Branch 0ffice of The Judge Advocate General

with the
European Theater of Operations
AP0 887

»

BOARD OF REVIEW NO. 2 12 DEC 1944
CM ETO 4030
UNITED STATES ) SOUTHERN BASE SECTION, COMMUNICATIONS
; ZONE, EUROPEAN THEATER OF OPERATIONS
v.
)  Trial by GCM, convened at Warminster,
Private GEORGE M. ELSER g Wiltshire, England, 5 September 1944.
(31130675), 347th Replacement Sentence: Dishonorable discharge,
Company, 66th Replacement ) total forfeitures, and confinement
Battalion ) at hard labor for three years,
)  Eastern Branch, United States Disci-
) plinary Barracks, Greenhaven, New York,

HOLDING by BOARD OF REVIEW NO, 2

VAN BENSCHOTEN, HILL and SLEEPFR, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Rsview,

tions:

2. Accused was tried upon the following charges and specifica-

CHARGE I: Violation of the 6lst Article of War,

Specification 1t In that Private George M, Elser,

347th Replacement Company, 66th Replacement
Battalion, did, without proper leave abssnt
himself from his camp and duties at 347th
Replacement Company, 66th Replacement Batta-
lion, Chalecot Park, Wilts, England, from on
or about 19 Kay, 1944, to on or about 7 June,
19/4.

Specification 2; In that # * ¥ did, without proper

leave absent hinmself from his camp and duties
at 347th Replacement Company, 66th Replacement
Battalion, Chalcot Park, Wilts, England, from
on or about 9 June, 1944, to on or sbout 11
June, 1944.

4030
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Specification 3: In that # * % did, without proper
leave absent himself from his csmp and duties,
at 347th Replacement Company, 66th Replacement
Battalion, Chalcot Park, Wilts, England, from
on or about 13 June, 1944, to on or about 8
August, 1944. .

CHARGE II: Violation of the 69th Article of War.

Specification 1: In that # * # having been duly
placed in confinement in The Camp Stockads,
66th Replacement Battalion, Chalcot Park,
Wilts, England, on or sbout 7 June, 1944,
did, at Chalcot Park, Wilts, Fngland, on or
about 9 June, 1944, escape from said confine-
ment before he was set at liberty by proper
authority.

Specification 2: In that #* #* % having been duly
placed in confinement in The Post Stockade,
16th Replacement Depot, Warminster Barracks,
Wilts, England, on or about 11 June, 1944,
did, at Warminster Barracks, Wilts, England,
on or about 13 June, 19/4, escaps from said
confinement before he was set at liberty by
proper authority.

He pleaded not guillty to and was found guillty of the charges and
specifications, Evidence was introduced of one previous conviction
by special court-martial for absence without leave for about 14
days in violation of Article of War 61, He was assntenced to be dis-
honorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor at such place
as the reviewing authority may direct, for three years. The re-
viewing anthority, the Commanding General, United Kingdom Bases,
Commumications Zone, European Theater of Operatioms, successor in
command, approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place of
confinement, and forwarded the record of trial for action pursuant
to Article of War 50%.

3. The prosecution showed that accused 18 a private in the
United States Army, attached to 347th Replacement Company, 66th Re-
placement Battalion (RS8,9). It was further shomn by extract coples
of morning reports that accused absented himself from his camp and
duties without leave, on the dates, at the places, and for the periods,
severally alleged in Specifications 1, 2 and 3 of Charge I (R9-12,14,
16,18; Pros. Exs,1-8).. The prosecution proved by competent evidence
that accused was confined on 7 June 1944 in the camp stockade and that
he escaped from confinement on 9 June at the place, as alleged in Speci-
fication I, Charge IT (R10-l4; Pros. Ex.4); and furthsr, that accused
after baving been placed in confinement in the post stockads on 11

1 1 all -
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that accused was returned to military control at Nottingham,
England, on 8 August 1944 (R18).

4. Accused, advised of his rights, made an unsworn state-
ment in which he specifically admitted his initial absence without
leave on 19 May, and by irescapable implication admitted generally
the other offenses for which he was tried. He attributed his diffi-
culties to family worries; word that his daunghter had been killed
in the United States (R19-20).

5. In view of the admissions made by accused in his state-
ment in court it is unnecessary to determine whether any of the
morning reports received as prima facie evidence were inadmissible
because of their hearsay character, Other competent evidence proved
his absence and accused was properly found guilty of the offenses
charged,

6. legally constituted. courts of the Southern Base Section,
Commmnications Zone, were absorbed by and became an instrumentality
of United Kingdom Base. The jurisdiction of the court before which
accused was arraigned and tried was therefore unimpaired (CM ETO
4054, Carey, et al).

7. Accused is 23 years of age. He enlisted 24 September
1940. He had no prior service.

8, The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of triel is legally
sufficient to support the findings of guilty and the sentence. Absence
without leave in violation of Article of War 61 is punishable, as a
court-martial may direct, excepting by death,

9. The designation of the Eastern Branch, United States Disci-
plinary Barracks, Greenhaven, New York, as the place of confinement,
is proper (AW 42; Cir.210, ¥D, 14 Sept, 1943, sec.VI, as amended).

e QO <
S &y U&,\-,C)J'v‘-»% m‘—-\ Judge Advocate

Mhﬁge Advocate
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War Department, Branch Office of The Judge Advocate General with
the Buropean Theater of Operations. lie DEC 1944 TO: Com~
manding General, Headouarters United Kingdom Base, Commnications
Zone, Furopean Theater of Operations, APO 413, U. S. Army.

1. In the case of Private GEORGE M. ELSER (31130675),
347th Replacement Company, 66th Replecement Battalion, attention
is invited to the foregoing holding by the Board of Review that
the record of triel is legally sufficient to support the findings
of guilty and the sentence, which holding is hereby approved. Un-
der the provisions of Article of War 50%, you now have suthority
to order exscution of the sentence.

2. Yhen copies of the published order are forwarded to
this office, they should be accompanied uy the foregoing holding
and this indorsement. The file number of the record in this office
is CM ETO 4030, For convenience of reference, please plece that
number in brackets at the end of the order: (CM ET'0 4030).

Jli e

C. McNEIL,
Brigadier General, United States Army,
Assistent Judge Advocate Genersl,
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887
BOARD OF REVIEW MNO. 1
o E0 Lol 24 NOV1344
UNITED STATES g IX ENGINEER COMMAND
Y. ) Trial by GCM, convened at
) Headquarters, IX Engineer Command,
Sergeant JOHN J. ROSINSKI ) AP0 126, U.S. Army, 11,12 Septem~
(1106181L), Company fAt, ) ber 194);, Sentence: Dishonorable
816th Engineer Aviation ) discharge, total forfeitures and
Battalion ) confinement at hard labor for ten
) years. United States Penitentiary,
) Lewisburg, Pennsylvania.

HOLDING by BCARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by -the Board of Review.

2, MAccused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War.

Specification: In that Sergeant John J. Rosinski,
Company "A%, 816th Engineer Aviation Battalion,
did, at A-35 Airfield, France, APC 126, U.S.
Army, on or about 13 August 1944, with malice
aforethought, willfully, deliberately, felon-
iously, unlawfully, and with premeditation kill
one Technician Fifth Grade Percy N. Bartlett,
Company #A", 816th Engineer Aviation Battalion,
2 human being by shooting him with a rifle.

He pleaded not guilty and was found guilty of the Spcification, except
the words #with malice aforethought,® fideliberately,® and #with premedi-
tation,®" of the excepted words not guilty and not guilty of the Charge

4642
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but guilty of a violation of Article of War 93. No evidence of previous
convictions was introduced. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing authority may
direct, for ten years. The reviewing authority approved the sentence,
designated the United States Penitentiary, lewisburg, Pennsylvania, as the
place of confinement, and forwarded the record of trial for action pursu-
ant to Article of War 50%.

3« The evidence for the prosecution established that about 7:15 pem.,

13 August 194k, in the Company WA# area of the 816th Engineer Aviation
Battalion, at A~35 Airfield near ILeMans, France, accused, in an altercation
with Technician Fifth Grade Percy N. Bartlett (RL), called him ®you rebel
nigger fucking son of a bitch® (R15), or words of .like import (EL,6,8,12).
Bartlett ended the altercation by striking accused two or three times on
the head with a pup-tent pole (RL,6,8,9-10,13,1k), which instrument was
received in evidence (Rl; Pros. Ex. 1). Bartlett then sat down beside
Technician Fifth Grade Elmer C. Meck, also of Company "Af#, by the latterts
tent. Accused went to his tent 20 to 25 yards away and returned in about
three mimites holding a rifle. He said to Bartlett, "Are you going to
apologize for what you have done?® Bartlett told him ®to get away and
leave him alonet. When accused repeated his question, Meck told him to
put the gun down and forget about it (R3,L,9). Accused replied, ®Shut up
or you get it too", and again asked Bartlett, “Are you going to apologize?t
Bartlett said he would and accused told him to.put up his right hand. As
Bartlett, sitting on the ground (R1l), extended his right hand as if to
shake hands, accused brushed it aside and started shooting (R5,9,11),
firing three shots (R18,20,23,24). Bartlett sustained three wounds, a
slight one in the scalp, one in the left hand and one in the abdomen (R0,
32,48), which caused his death 24 hours later (RL8). The accused used
the rifle belonging to his tent mate, Technician Fifth Grade Edwin L. Gates,
Company ®A® (R2L,25), who previously left it unloaded in front of their
tent (R10,32,L8). The weapon was received in evidence, without objection
(R23; Pros. Ex. 2). There was evidence that at the time of the shooting
accused!s breath smelled of alcohol (R7) and that he had been drinking
(RL0-12, 14-15,25,27,30). His condition was variously described as fsobert
(R5), ®not drunkt (B26). and that he "did not appear to be drunk® (R21).
While Bartlett was receiving first aid (R18), accused.stood in front of
his tent where Techmician Fifth Grade William E. Burford of his company,
asked him who had done the shooting. He replied #I did," and when asked
why, said

fthe had shot Bartlett in self-defense because

he was getting tired of getting beat up all

the timet (R12,13).

Approached by Technician Fifth Grade William N. Hill of his company,
accused told him to get away or he would give him the same thing (r22,23).
First Iieutenant Lloyd Latendresse of Company #A" questioned several men,

| 40642
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trying to find out what occurred. He asked accused if he knew anything
about it. Accused said something like #fifell, I ought to know, I shot him®
(R19,20). Captain Edgar R. Jackson, Jr., Commanding Officer of Company "A',
talked with accused who

tkept saying he had taken all he was going to
and was tired of being beat up all the timeft
(r28,31).

The following day (1L August), while he was being guarded by
his tent-mate Gates, he said Wthat he hadn't meant to kill Corporal Bartletd,
explaining

#T was aiming at his feet and the load went
‘way up here! (R26).

Le {a) On behalf of the defense it was shown that accused had been
with his organization since 1 liarch 1942 and that his work was excellent

(R3L).

On the afternoon of 13 fugust 194) accused while on a work detail
went with other men of his company in a truck to obtain a load of gravel.
ihile the truck was being loaded, members of the detail, including accused,
purchased wine and calvados from a nearby village (R35). Accused!s can-
teen was filled with calvados (R36) and he was seen taking three drinks
from it after three p.m. (R37).

(v) After being advised of his rights, accused testified that he
enlisted in March, 1942 (RL1), and was assigned to the 816th Engineer
Aviation Battalion in May 1942. Prior to 13 August 19y he had never drunk
calvados. Ab one peme of that day he had a drink of it with wine for a
chaser (R42-L3). When he went to work that afternoon he took along #two
bottles of wine and cognac't. He did not know whether he finished the bot-
tles by the time the work was completed and remembered nothing about having
a fight with Bartlett, being struck with a tent pole or calling Bartlett
any names., Deceased was his ®buddy".

#A11 I know is when I got up the next morning
I was in one of those little brick pens, and
the side of my head was sore. I thought maybe

I had fallen dovm or something" (RL2-LL).

5e Second Lieutenant Ramsey W. Dulin, Jr., Corps of Engineers, 816th
Engineer Aviation Battalion, called as a witness at the request of the
court, testified that at about 6 p.me that evening he conversed with accused
for about ten minutes.

#is appearance was normale. He seemed to have
all his faculties about him, though he had been

W=
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drinking, I smelled it upon his breath.
But when he talked his conversation had a
definite trend of thought, and he was co-
herent in his speech® (R61).

6. The evidence shows clearly that at the time and place alleged
accused, after an altercation with Bartlett in which accused was struck
several times over the head with a pup tent pole, procured a loaded rifle
and fired point blank at his victim at a time when the latber, seated on
the ground, was offering his hand in a gesture of apology. Bxcept for the
testimony of accused, it was apparent that he was sober, although he had
been drinking, and understood the consequences of his act, for he acknow=
ledged to several witnesses soon after the event that he had shot Bartlett.

fifanslaughter is defined to be the unlawful

and felonious killing of another, without
malice aforethought, either express or implied
and is either voluntary or involuntary homicide,
depending upon the fact whether there was an
intention to kill or not" (1 Vharton!s Criminal
Law, 12th Ed., sec. 422, pp. 637-640).

#lanslaughter is distinguished from murder by
the absence of deliberation and malice afore-
thought® (Ibid., sec. 423, p. 640).

Deadly weapon used by the accused, the provocation
must have been very great in order to reduce

the crime in a homicide to that of voluntary
manslaughter. llere use of a deadly weapon does
not of itself raise a presumption of malice on
the part of the accused; but where such a wea-
pon is used in a manner likely to, and does,

cause death, the law presumes malice from the

actW (ibid., sece L26, pp. 652-655).

The evidence fully supports the finding of accused guilty of manslaughter
within the principles above set forth (CM ETO 3937, Bigrow; CH ETO 3362,
Shackleford). The testimony of accused indicated that he was drunk at the
Time of the shootings The determination of the question whether his
drunkenness fell short of that sufficient to affect mental capacity to
entertain the necessary intent was the peculiar prerogative of the court,
which question it resolved against accused (Cl ETO 3937, Bigrow, and cases
therein cited). The board of Review is of the opinion that the evidence
is legally sufficient to support the findings of guilty of voluntary man-
slanghter, which offense is included in murder (MCM, 1928, par. 1li8a,

p. 162; CH 165268 (1925); Diz. Op. JAG 1912-1920, sec. hSO(Z)E, 3103

Cli ETO 3937, Bigrow; CM ETO 3362, Shackleford).
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T The charge sheet shows that accused is 3L years and one month of
age, and cnlisted 2 March 1942 at Springfield, lassachusetts. His period
of service is governed by the Service Extension Act of 1941. He had no
prior service.

8 The court was legally constituted and had jurisdiction of the
person and offenses No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review is
of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentence.

9 Confinement in a penitentiary is authorized upon conviction of
voluntary manslaughter by AW L2 and Sec. 275, Federal Criminal Code (18
USCA L45h)e The designation of the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of coni'mement is proper (Cir. 229, WD, 8 June

15’4"4’ SeCe II, Pal‘ 1: (h), Bb).
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War Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. 24 NOV 1944 TO: Commanding
Officer, IX Engineer Command, AP0 126, U. S. Army

1. In the case of Sergeant JOHN J. ROSINSKL (1106181lL), Company "A#,
816th Engineer Aviabion Battalion, attention is invited to the foregoing.
holding by the Board of Review that the record of trial is legally suffi-
cient to support the findings of guilty and the sentence, vhich holding
is hereby approvede Under the provisions of Article of War 50%, you now
have authority to order execution of the sentencee

2« Vhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file mumber of the rccord in this office is CM ErO LOL2. For conven-
jence of reference please place that number in brackets at the end of the

order: (CHM ET0O Loh2).

/AAQ/

Eo Co McNEIL,
Brigadier General, United States Army,
Kssistant Judge Advocate Generale
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Branch Office of The Judge Advocate General .('287)
. with the
Buropean Theater of Operations
ArQ 887
BOARD OF REVIEW NO, 2
URIZTED STATES) SOUTHERN BAS® SECTION, GOI-&MICAHONF)

. 3

Z0YE, LURCFEAN THEATER OF OPERATIONS,

Trial by GQM, convened at 104th Station

Private CLARENCI R. JORDA¥ Hospital, Eingwood, Hampshire, Englend, |
(32162970), Y¥15th Engineer 10 August 1944, Sentence: Dishonorable *
Dump Truck Company. discharge, total forfeltures and confine=-

ment for five years. ZEastern Branch,
United States Disciplinery Barracks,

@reenhaven, New York.

EQOLDING by BOAED OF EEVIEW O, 2
VAN BENSCHOTIN, EILL and SLEEPER, Judge Advocates

1, The record of trial in the cace of .the soldier ncmed adbove has

been examined by the Board of Eeview,

2., Accused vos tried upon the following charges and specificationst -

CHARGD I: Violation of the 6lst Article of War.

(Finding of not guilty)
Specification: (Finding of not guilty.)
CHARGE II: Violation of the 63rd Article of War.

Specification: 1In that Private Clarence R, Jordan,

. 415th Engineer Dump Truck Company, did, at Burley
Cemp, Eants, England, on or about 12 Vuly 1944,
behave himself with disrespect toward Captain,
Charles M. Canon Jr., his superlor offieer, by
saying to him, "I'm not interested in what you,
bhave to say to me, meke all the charges you want
to against me. You've got me in here on a bunch
of trumped up charges and I don't care vhat you do
to me," or words to that effect, and also by shout-
ing to him from ocutside the orderly room tent,
"yhat the hell do you wentl® and contemptuously turn

ing from the sald Captain Charles M, Canmon Jr. and’ 4053
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leeving him whiile Le was talking: to him, the said
Private Clerence R. Jordan,

ey L)

CZAnGZ IIl: Violation of tue O4th Article of Var,

Specificationt In that ™ * * having received & lawful
comzand from Second Lieutenant Charles F. Geiger,
Jr., ais superior officer, to get up and go to
work, did, at Durley Camp, Hants, England, on or
ebout 12 July 1S4k, willfully iisobey the same.

CHARGE IV: TViolation of the 95th Article of VWar.
(Pinding of not guilty.)

Specification: (Finding of not guilty.)

He pleaded not gullty, and was found gullty of Charges II and III and
thelr specifications and not guilty of Charges I and IV and the speci-
ficatlons thereunder, Evidence was introduced of one previous convic-
tion by special court-martial for two absences without leave for six
days and for five months, 20 days, respectively, in violation of Article
of War 61. He was sentenced to be dlshonorably discharged the service,
to forfeit all pay and allowances due or to become due, and %0 be con-

- fined at hard labor, at such place as the reviewing amthority may direct,
Zfor five years., The reviewing authority approved the sentence, designated
the Bastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement, and forvarded the record of trial for
action pursuant to the provisions of Article of War 50%.

3. The evldence for the prosecution shows that accused and two
other nrisoners vere in bed in the guard tent at Burley Camp at 0800 hours,
12 July 1944, whea Second Lieutenent Charles ¥, Geiger, one of accused's
company officers, ordered them to get out of bed and go fo work (R11-12).
The work he wanted them to do was to clean out a trailer in the motor
pool. All three refused. Gelger stated that he would report their re-
fusal to the company commander. Accused told him to go ahead and report
it, whalch the lieutenant did; vaereupon a rd was dispatched to escort
the prisoners t¢ the company orderly room B12), There, Captain Charles
4, Canon, Jr., the company comuander, asked accused 1f he understood
Lisutenunt Gelger's order. Accused replied that he did. Captain Canon
then inquired what his answer was and accused sald, "I am not going to
workM, As the captain turned to question the next prisoner, accused
attempted to leave the orderly tent. OCaptain Canon called him to at-
tention and instructed him to remain., Accused remarked, "Y am not
interested in what you got to say. TYou have me in here on a bunch of
trumped up charges and I em not going to work®. Then he turned and _
left the tent. Canon called to him as he got outside. Accused "replied.
very loudly and very sarcastically 'What the hell do you want?'® Told
to return to the orderly tent, he did so and steod at attention until
he was dismissed (R21). Upon cross examination, Captain Canon testified
that, on the date in guestion, accused had been ‘confined for five weeks
because of tiae alleged prior offenses (Charges I and IV) of which he
was acquitted at the instant trial (R22-23).

4053
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4, Por the defense, the first sergeant of accused's company testi~
fied that, during his interview with accused in the orderly room, Capntain
Canon seemed provoked. When accused first came in, he - accused -~ 'was
normal and when Captain Canon spoke to him again he seemed to be provoked”,
Accused was & good soldier, He normally spoke in a loud tone and his man-
ner of spealking could be interpreted as "contemptuous" (R27-28). Tharee
enllisted men, the company clerk, charge of quarters end a corporal, who
was writing out money orders, were in the orderly room during Ceptain Canon's
interview with accused. ZFach contraverted Captaln Canon's testimony es to
accused's disrespectful attitude end none of them head accused inquire
"what the hell® the captain wanted him for, or shout profanely (R36-L2).

Accused elected to testify under osth, in substence, as follows:
On 12 July 1944 he had heen under guard about a month end a half,

"During that time I did nothing, the time just hung
heavy., I asked the men 1f I could do eome work

around there for them, press their clothes if they
needed any pressing., * * * I was told not to go any
further from the tent to the mess hall and back from
the mess hall to the tent and down to the latrine.

That was the area I was confined to and time Just hung
heavy. I got excited, * * * I don't remember Lt. Gelger
giving me any order., ® * * I did not shout disrespect-
fully to Captain Canon., I stayved and listened to vhat
he had to tell me and I told him that the charges he
was bringing egalnst me were unfair to me as far as 1
could see and I went to leave the teat ané he called me
back and I stood at attention and waited ti1ll he got
through, then he dlsmissed me" (R20-71).

He denled golng outside the tent or shouting from the door at Ceptein Canon,
explaining, hovever, that "I-Love a hebit of mumbling vhich he might have
nisinterpreted®. He objected to worlking under guard, believing "that o man
under guard in the company #rea ls not suzmosed to do eny work", He ¢id
not understand Captain Canon %o order him to go to work. "He asked me te
go to work", accused testified, "and I asked t(sic) Captain Cenon 1f he re-

moved the guard froam over me I would zo to work" (Rz1).

On crosc—exanination sccuced testified that e 41d not hear
eny order by Lieutenent Gleger to get up and go to work, explaining that
the officer went over to enother nrisoner's bed and sald, "I vant you men
to get up and go to work", He did not specify any men., Asled 1f n n2ignt ¢t
thin' "he meant you", accused renlied, "I didn't !mow, I vas lyinz there"

(rz2~33).

5. Amole evidence sustains the findings of gnilty of dlsobellicence
end disresmect. Indeed, accusedls testiuony In eifect admits the foramer
and a substantial portion of the langunge Ainvolved in the latter; accused
obviously relying on allegedly Justifled resentzent in avollence of
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culpability. While his simultaneous acquittal on the charges of commit-
ting alleged offenses for which he had been for five weeks confined prior
to the dlsobedience and disresvect of vhich he was convicted, nmay tend to
account for the state of mind which avparently found expression in the
latter offenses, even justifled resentment will not relieve = soldier
from the duty of obeying znd behaving resmectfully toward his suoerior
officers. '

"The obligation to obey is one to be fulfilled without
hesitation, with alacrity and to the full., ™ * * Even
vhere the erder is ardbitrary or unwise, and its ef-
fect must be injurlous to the subordinate, he should
first obey, postponing until after compliance his con-
plaint and application for redress" (inthroo's Mili-
tary Law and Precedents, 1920 Reprint, pp.572-573).

"It 1s no_defense ™ * * to a charge for using ﬁisre-
spectfug languege, that the same only stated facts,
or that what was sald was no more than deserved by th
superior. If an officer or soldier has been aggrievei
by his commender, he should, instead of invelgtiing
egalnst aim, properly seek redress * ™ * through regu-
lar military channels" (Ibid., p.568).

6. The charge sheet shows that accused is 30 years one month, of age
end that, with no prior service, he was inducted 31 July 1941.

7. The court was legzally constituted end had jurlsdiction of the
person and offenses. o errors injuriously affecting the substantial
rights of accused were comaitted during the trial. The Boarda of Review
is of the opinion that the record of trial 1s legelly sufficient to sup-
port the findings of guilty and the sentence.

M
@ﬂ ﬁ Judge Advocate

Juage Advocate

Judge Advocate
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1st Ind,

tiar Lepartment, Branch Office of the Jf'd e Advocate General writh the
Turopean Theater of Operations. 55 NOY 1944 TO: Command=-
ing General, United Kingdom Base, Communications Zone, Zuropean Theatler
of Cperatiocns, AP0 413, U.S., Army.

1. In the case of Private CLAXINCE R. JORDAN 32162970),.-415th Engineer
Dump Truck Company, attention is invited to the foregoing holding by the
Eoard of ileview that the record of triel is legally sufficient to support
the findings of guilty end the csentence, which holding is hereby approved.
Under the provisions of Article of War 50}, you now have authority to order
execution of the sentence.,

2. then copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.,
The file number of the record in this office is CM ETO 4053. For con-
venlence of reference, please place that number in brackets at the end of

the order: (CM ETO 4053).
7yltey

/ /E. C. McNEIL,
Brigadier General, United States Army
Assistant Judge Advccate Gensral.
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o

with the
European Theater of Operations
APO 837

CARD CF RZVIZ' O,
BOATD OF RePLs: 50. 1 14 NOV 1944
Cl ETC 4054
UNITED STATES UKITED KINGDOM BASE, COiJUNICATICHS

ZONE, EUROPEAN THEIATIR OF CPERATICNS,

Ve successor to

SOUZHIRN BASL SECTION, CCLIUNI-
Privates EDVARD J. CAREY ) CATICNS ZONZ, EURCPEAN TImATER
(31224581), THOLAS COLFLLA ) OF OPERATICNS.
(31445002), JOSLPH L. DEL )
TLDESCO (35225077), WILLIAM ) Trial by GCil, convened at War-
G. GRESKY (26773268), OLIVER ) minster, Wiltshire, England,
A. OPEIBRO'ER (13168267), ) 1 September 1944. Sentence as
ANDHEV PEXSICHILLI (32957024), ) to each accused: Dishonorable
ANTHONY RIZZON, JR. (361536135, ) discharge, total forfeitures, and
PEYER ROSELLI f32573382), ) confinement at hard labor for ten
ALFRED S, SEBASTIAND (32541599),) years. Eastern Branch, United
all of the 372nd Replacement ) States Disciplinary Barracks,
Company, 100th Replacement ) Greenhaven, New York.
Battelion (Package X43H). )

HOLDING by BOARD OF REVIZY H0. 1
RITER, SARGENT and STEVENS, Judge Advocates

le The record of trial in the case of the soldiers named above has
been ezamined by the Board of Review.

2+ 7The mccused CAREY was tried upon the following Charge and Speci-
fication:

CHARGE: Violation of the 58th Article of Tar.

Specifications 1In that Private Edward J. Carey,
Package X4(3H, 372nd Replacement Company,
100th Replacement Battalion, did, at Camp
Number 73, Codford, Wilts, Englend, on or
about 17 July 1944, desert the service of
the United States by absenting himself
without proper leave from his organization,
with intent to avoid hazardous duty, to wits

-]l - ~
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transportation to the continent of Europe
and assignment to combat zone organization
and to shirk important service, to wits
transportation to continent of Europe and
assignment to combat zone organization,
and did remain absent in desertion until
he was apprehended at or near Codford,
Wilts, England, on or ebout 21 July 1944.

Each of the other accused whose name appears in the caption
hereof was tried upon a several and separate Ch