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UNITED 8 2AKTES UNITED KINGDOM BASE, COMMUNICATIONS
' ZONE, BUROPEAN THEATER COF OPERATIONS
Ve
Trial by GCM, convened at 187th
General Hospital, Tidworth, Lngland,
19 December 1944. Sentence: Dis-
honorable discharge, total forfei-
tures and confinement at hard labor
far seven years. Easterm Branch,
United States Disciplinary Barracks,
Greenhaven, New York.

Private JOSEPH R. SMITH
(33503967), attached unas-
sigred 341st Replacement
Company, 65th Replacement
Battalion (formerly of
Casual Detachment 13, 17th
Replacement Depot)

B N e e el W

HOIDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1., The record of trial in the case of the soldier named
above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 6lst Article of War.

Specification: In ‘that Private Joseph B. Smith,
341st Replacement Company, 65th Replacement
Battalion, formerly of Detachment 13, 17th
Replacement Depot, Ground Force Replacement
System, did, without proper leave, absent
himself from his organization at Camp Hinton Saint
George, Somerset, fngland, from about 28 May 1944
to about 7 October 1944. -

He pleaded not guilty to and, was found guilty of the Charge and
Specification. ZEvidence was introduced of two previous connct:.ons.

6342
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one each by summary court and special cowt-martial for
absence without leave for 98 and two days- respectively,

in violation of Article of War 6l. He was sertenced to be
dishonorably dis¢harged the service, to forfeit all pay
and allowances due or to become due, and to be confined at
hard labar, at such place as the reviewing authority may

- direct, for ten years. The reviewing authority approved

fee

the sentence but remitted three years of the. confinement ,
designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement,
and forwarded the record of trial for action pursuant to
Article of War 503,

3. The evidence for the prosecution 1s substantially
as follows:

a. During June 1944 Casual Detachment 13 of the
17th Replacement Depot (for convenience hereinafter referred
to as the 17th Depot) moved from Camp Hinton Saint George,
England, to the continent. Prior to its departure it trans-
ferred some men, in various status, to the 65th Battalion
of the 12th Replacement Depot (for convenience hereinafter
referred to as the 12th Depot). First Lieutenant Lyle W.
loomis of the 12th Depot, testified that he was stationed
at Camp Hinton as psrsomel officer of his unit and that in
that capacity he received original official recards pertain-
ing to the men who were transferred. A morning report of
the 17th Depot for 30 May 1%L was among these records. He
stated that the recards were turned over to him to take offi-
cial cstody of them, The prosecution offered in evidence
an extract copy of this morning report of the 17th Depot certi-

.fied on 18 December 19,4 as a true ard complete copy by Lieuten-

ant Loomis as personnel officer of the 12th Depot. The entry
indicates accwsed's status from daty to AWOL effective 28 May
1944. Defense counsel objected to the admission of the ex-
tract copy on the ground that Lieutenant Iloomis was not the
official custodian of morning reports of the 17th Depot (R4,5;
Pros.Ex.1). The obJection was overruled and the extract copy
was admitted 1n evidence. Presumably defense counsel's objec-
tion was directed at the authentication of the extract copy.

b. As Prosecution Lxhibit 2, over ocbjection by the
defense, the court admitted in evidence an extract copy of |
the morning report for 27 June 1944 of "Det 65 Ground Force Re«’
placement System" i.e.,the 12th Depot. The entry indicates
accused's transfer from the 17th Depot in ALOL status. Lieuten-
ant Loomis as personnel officer of "Det 65 GFRS" i.e., the 12th
Depot, certified it on 18 December 1944 as a true and complete
copy (R5-6). Captain John S. ¥hite, 341st Replacemert Company,
testified that accused had never been physically present in the
campany since he had been commanding (R2).

AOICIN T TIThAYL
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" ¢, As Prosecution Exhibit 3, the defense stating
. it had no objection, the court admitted in evidence an ex~
tract copy of the morning report for 11 October 1944 of the
12th Depot. “The pertinent part is as follows:

133503967 Smith, Joseph Re Pvt.
. Fr MAWOL to abs hands of Mil Auth Yeo-
vil, Somerset 0300 hours 7 Oct 4L, abs
’ -+ hands Uil Auth Yeovil, Somerset to abs
-t _ hands Mil Auth, Provost Marshal 12th
Repl Depot, 10 Oct 44. EM held in 12th
- Repl Depot Guardhouse" (Pros.Ex.3).

It 1s certified ,by Lieutemsnt Loomis in idemtical form and
of same date as the. two previous prosecution exhibits., Cor-
poral Gilbert J. Krackenberger, Headquarters Company, 12th
Replacement Depot, testified that accused had been in the
guardhouse- since "October 10 or 15" (r9).

- ke After an eocpla.nation of his rights, accused elected
to remain silent (BJ.O) The defense offered no evidence,

5. The only issues feqﬁiring consideration pertain to
the rulings on the admissibility of the extract copies of the
morning reports, .

a. Though the trial record is not as explicit as

it might be in reference to Lieutenant Loomis! relation to the
'17th Depot, the Board of Review will tske judicial notice of
“the peculiar transitory nature of personnel and administration
‘of necessity prevalent in Replacement Depots. It may thus
- fairly be inferred that the 12th Depot became the successor
to the 17th Depot and as such records of both units merged in-
 to the common legal cwtody of the personnel officer of the
'succeeding unit. Thus Lieutenant Loomis became the official
custodian of original records of both the 12th and 17th Depots.
‘In that capacity he was compstent to certify extract copies
‘from original records of either unit.

- "An extract copy of & morming report authenti-~
.cated by an officer who certifies himself to
be, or whose official signature indicates

. that-he is, the custodian of the original,

 is admissible in'evidence withouwt further

~ authentlication by the commanding officer of
the regiment or similar unit of which the

~ organization is a part" (CM 197624 (1931),
Dig. Op. JAG 1912-1940, sec.395 (17) p.212

b. As heretofare noted (subpar. é.;,'supré.)"Proseeu--_—

CONFIEENT AL
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tion Exhibit 2, the moming report extract copy reciting
accused's transfer in AWOL status was properly authenti-
cated. -Defense's objection was directed at the competency
of the facts recited on the original morning report entry.
Counsel asgserted the entry was not the best evidence to ,
prove the transfer in AWOL status. In a desertion case

in considering the admissibility of an entry similar to

the instant one, the Board of Review. (sitting :Ln Washington)
'stated the principle involved az follows: :

%The morning report entries were admissible
.to establish prima facie, the facts stated
therein in so far as it was the duty of the
commanding officer of the 3d Recruit Company
to know the facts and to make a recard of
them. Par. 117a, M.C.M., 1928, The law pre-~
sumes that public officers do as the law and
their duty require them, and tle presumption
prevails until the contrary is shown. Op. JAG,
Aug, L, 1890, P. 42, 246, The entries there- :
fore were admissible to establish the fact )
that the accused was assigned to the 3d Re-
crult Company and was absent without leave
therefrom. It is the unqualified duty of a
company commander to know-what officers and

" men are assigned to his organization and to
know their status, that is, whetber present
or absent and, if absent, whether with or
without leave., The company commander's en-
tries in the moming report as to such matters
are therefore based on personal knowledge and.
are rimary evidence of the existence of those
facts" (CM 199270, Andrews, 3 BR 342).

' * : * - *

‘"Morning report entries & not and are not in-
tended to recite all preliminary or intermed-
iate facts forming the basis of the authority
for makirng them, and their administrative re-
gularity must be and is presumed. For example,
it is presumed, in the usual case, that the

. soldier was dlUly transferred to and assigned
for duty with the organization from which the
report reciting his absence without leave comes.
It is only when the accubacy or regularity of
the recital is impeached that the presumption
falls" (CM 189682, Myers, 1 BR 179; quoted with
approval in the Andrews case, supra).

In the instant case there was no attack on thé verity of the
- report but conversely it was corroborated by the testimony of
Captain White, the company commanddr, who testified that accu86342
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had never been physically present in the company since he
had been commanding. The law member did not err in overruling
defense's objection to the admissibility of this exhilbit,

Ce Prosecution Exhibit 3 was properly certified (sub-
par. a., supra)., The defense expressly stated it had no objec-
tion to its admission. There was no attack on the verity of
what it reported and it was in fact corroborated by the testi-
mony of Corporal Krackenberger. The Board of Review (sitting
in the European Theater of Operations) recently ruled as admis-
sible an extract copy of a moming report in which the entry,
as in the instant case, reported accused's change of status
- from absent without leave to confinement. Prosecution Exhibit
3 was properly received in evidence (CM ETO 4740, Courtney; 28
USC 695, sec.l; L9 Stat. 1561).

6. The record contains competent and swstantial evidence
that accused did, withoub proper leave, absent himself from his
organization at Camp Hinton Saint George, Somerset, Englard,
from about 28 May 1944 to about 7 October 1944.

7. The charge sheet shows that accused is 20 years and
one month of age and that he was inmduwcted at Viaynesboro, Pennsyl-
vania, 12 March 1943 tp serve for the duration of the war plus
six months. He had fio prior service.

8. The cowrt was legally oconstituted and had jurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial,
The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sent ence,

9. Confirement in the Eastem Branch, United States Disci-
plinary Barracks, Greenhaven, New York, is authorized (&7 425 Cir.
210, WD, h Sept. 191;.3, sec.VI, as amended).

//‘%(“‘/l{"‘* / f Judge Advocate
» M (’\&V‘“‘“{ Judg§ Advocate
_M Z @/Z‘Judge Advocate

6342
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Branch Office of The Judge Advocate General
with the
European Theater of, Operations
APO 887 :

-

BOARD OF REVIEW NO. 2 ' o 4 FEB 1945-
CM ETO 6376

UNITED 'STATES g 95th INFANTRY DIVISION
v, ) Trial by GCM, convened at APO 95,
) U.S. Army, 8 January 1945. Sentence:
Private JAVES D. KING g
)
)

- (34547867), Company C,
379th Infantry

Dishonorable discharge, total forfeitures
and confinement at hard labor for life.
Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York.

HOLDING -by BOARD OF REVIEW NO, 2 -
VAN BENSCHOTEN, HILL and SIEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, Accused was tried upon the following charges and specifica-
tions: . . :

CHARGE I: Violation of the 75th Article of War.

Specification:” In that Private James D. King, Company
ngu, 379th Infantry, did, at or near Saarlautern—
Roden, Germany, on or about 16 December 1944,
while before the enemy, by his disobedience endanger
the safety of his squad position, which it was his
duty to defend, in that he rcfused to stand his
tour of guard.

' CHARGE II: Violation of the 96th Article of War.

N . 6376
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Specification: In that ¥ % ¥ having received a
lawful order from Sergeant Frank A. Volpe,
Company "C", 379th Infantry, to go on
guard, the said Sergeant Frank. A. Volpe,
being in the execution of his office, dig,
at or near Saarlautern-Roden, Germany, on
or about 16 December 1944, fail to obey the
Same .

He pleaded not guilty and, two-thirds of the members of the court
p—esent when the vote was taken concurring, was found guilty of both
charges and specifications. Evidence was introduced of four previous
convictions by special court-martial, one for sbsence without leave
for one day, breaking restriction and making a false statement, in
violation of Articles of War 61,69, and 96; two for absence without
leave for one day and two days respectively in violation of Article
of War 61 and one for failure to obey an order of a superior officer,
in violation of Article of War 96, Three-fourths of the members of
the court present when the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due and to be confined at hard labor at
such place as the reviewing authority may direct, for the term of his
natural life, The reviewlng authority approved the sentence, desig-
nated the Eastern Branch, United States Disciplinary Barracks, Green-
haven, New York, as the place of confinement and forwarded the record
of trial for action pursuant to Article of War 50%.

3. The prosecution's evidence shows that the second platoon
of Company C, 379th Infantry, on 16 December 1944 was fighting in
Saarlautern-Roden, Germany (R7). They had just completed an attack
on the enemy, and at about one or two o'clock in the afternoon had
.cleared some prisoners out of a building, had set up their security
and guard and were awaiting further orders. The platoon was cut
‘down to 17 men at the time. They had made up a guard roster and had
arranged security (R8) which was continuous day and night. No man
had to stand a double shift (R9) and had four hours off and two hours
on guard. There was no break in the guard from the time thg house
was taken (R25). Two heavy machine guns were in the room on the
ground floor (R8,14,19,20,21,25), at the front of the house with
three men in support, one man was in front in the hallway and one
man in the rear door of the building, also covering the cellar in such
a position that thefirst man could see the secondn%RZl). This was
all the security they had (R21-22). The men who were not on guard
were to keep out of sight downstairs in the cellar where they slept
(R8,22). The Germans held the building across the street variously
estimated to be 20 or 30 feet distant (R8,10) to 50 yards (R1l), and
there was enemy firing on the street continuously all night (r7,8,19,
22). These were the conditions prevailing at nine o'clock in the
evening of that day (R7).

- 6376
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Private First Class Charles H, Gwathney of the platoon
attempted to wake accused at 15 minutes to nine that night, for
guard duty (R11,15,18) but when awakened, accused continued to
lay there and although he was called three times over a period
of ten minutes, he did not get up (R11) but just said, "OK, I'1l
get up in a minute" (R12). Sergeant Frank A. Volpe of the same
platoon had awakened Gwathney, whose duty it was to get the others
on the shift up (R22) and he was standing at the head of the stairs,
heard the shouting and went downstairs., Gwathney was trying to
get accused up and Volpe shook him and told him to get up without
result. Volpe then gave accused a direct order, repeated two or
three times, to go on guard and accused shouted at the top of his
voice "Are you going tomake me go on guard" (K12,18,23). As the
enemy was just across the street (R23§ and there were openings
all over the cellar covered only by blankets (R24) and accused was
exceptionally loud (R12,13,14,18,23) they were forced to do some-
thing so Volpe pulled him up from the bed and told him to quiet
down. Accused kept talking and Volpe with closed fist (R24) struck
him once across the face when accused tripped and fell (R13,10,23).
He contihued to talk and yell and Vdpe (R23) who was very angry
(R24) struck him in the face again (R13,23) whereupon accused loudly
stated, "By God, I am not going on guard now at all" (Ri3). The
noise awakened Flatoon Sergeant Bundy who asked what was going on.
When told, he said to accused, "Just forget what they said, I'm
ordering you to go on guard". DBundy repeated the order twice to
accused vho replied, "By God, I am not going on guard, now, at all"
(R13). Bundy then said, "CK, forget about it, we'll take care of
him later" (R2,,27). ‘Accused had been sleeping with his shoes (R16)
and his other clothing on (R18). Gwathney had gone from the cellar
to his post and accused was to have the BAR as security from the rear.
Gwathney went to the rear to take accused's place, and covered two
posts as accused's failure to go on guard left them short one man,
there being no other man to take his place (R25). At the time 6f the
trial Sergeant Bundy was in the hospital (R1l4-15).

L. Accused, as the only defense witness, testified that he was
first on guard duty on 16 December, from five to seven o'clock, and
was then to have four hours off, from seven till eleven o'clock.

He pulled off his shoes when he came off duty at seven o'clock and
went to bed in the cellar. The next he remembered Sergeant Volpe
ulled his covers off and said, "Get the hell up and go on guard”
R30). He raised up to put his shoes on when Volpe repeated the
order twice and was told by accused to "Take &t easy". When he got
his shoes on and stood up, Volpe hit him in the eye with his doubled
fist. He had gotten up voluntarily but fell down when hit and on
getting up again, Volpe again hit him in the face with the flat of
his hand (R31). He denied he ever said he would not go on guard.

- -3-
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Then Sergeant Bundy came over and told Sergeant Volpe, "Never
mind, we'll take care of him when we get to the rear. Ve're
leaving tonight at twelve!. Bundy then returned to the phone .
and Volpe disappeared (R32). Accused was not placed under
arrest at that time but "just sat there. He told me not to
go on guard", He testified that there was only one machine

in the front of the house and he had helped set it up
R33,35,37). He admitted he was yelling loud enough to be
heard in the next room and that he knew the Germans wsre near
(R33) but they couldn't hear the way he was talking (R34). He
denied Gwathney woke him up (R34,36) and insisted that the in-
cident occurred about a quarter to eleven (R34~37).

Sergeant Volpe, recalled as a prosecution witness,
testified that when he shook him to get him up, accused had
his shoes on and that it was more than five minutes after giv-
ing accused the order to get up that he struck him (R38).

5. WAny officer or soldier who, before the enemy,
misbehaves himself % # % or by any misconduct,
_disobedience, or neglect endangers the safety
of any fort, post, camp, guard, or other com
mand vhich it is his duty to defend * ® #
shall suffer death or such other punishment as
a court-martial may direct" (Article of War 75).

Wiisbehavior is not confined to acts of cowardice.
It_is a general term and as here used /in AW

757 it renders culpable under the article any
conduct by an officer or soldier not conformable
to the standard of behavior before the enemy

set by the history of our arms, ¥* % ¥ '

Under this clause may be charged any act
of treason, cowardice, insubordination or
like conduct committed by an officer or
soldier in the presence of the enemy" (MCM,
1928, par.l4la, p.156). )

The essential elements of proof are (a) that accused was serving
in the presence of an enemy; and (b) acts or omissions of the
accused as alleged (MCM, 1928, par.lila, p.156).

This offense (a violation of AW 75) may consist in

n"such acts by any officer or soldier, as ¥ # #
refusing to do duty or to perform some particu-
lar service when before the enemy., ¥ ® ¥ The .
offence may be committed in a fort or other -

-
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military post as well as iu the open field,
- as where an officer or soldier fails or
neglegts properly to defend or guard the
post or its approaches, when threatened,
attacked or beseiged by the enemy, ¥ % #
The act or acts, in the doing not doing, ‘
or allowing of which consists the offence,
must be conscious and voluntary on the part

- of the offender® (Winthrop's Military Law
and Precedents, 1920, Reprint, p.623).

The evidence shows and accused admits that his platoon
- was located just across the street from the enemy by whom they were
under fire. They were before the enemy (Cii ETO 1249, Marchetti).
There is a. conflict between the story of accused and that of the
other witnesses in part only. Accused denied he ever said he would
not go on guard but the testimony of the other witnesses is that
he did not get up, that he failed to obey the repeated orders v
given him and that finally he definitely refused to obey the order.
This was a question of fact which the court alone may decide and
whose decision unless palpably in error, may not be disturbed upon
review (Cif ETO 1191, Acosta; C¥ ETO 1953, Lewis).

The phrase M"which it was his duty to defend™ may be
rejected as surplusage as the remaining allegaticns state facts .
sufficient to constitute an offense under the clause of the
Article which declares that "any # # ¥ soldier who, before the
enemy, misbehaves himself ¥ ¥ % by any misconduct, disobedience
or neglect" is guilty of an offense (CM ETO 1249, Yarchetti).

That such order as alleged was repeatedly given accused
is shown by the evidence and admitted by accused. He denies that
he refused to obey the order but it is clearly shown and admitted
by accused that he did not obey the order to go on guard.

The Board of Review is of the opinion that the court
was warranted in finding accused guilty of violation of the
- 75th Article of War at the time and place and in the manner alleged.

6. The charge sheet shows that accused is 20 years and seven
months of age. Without prior service, he was inducted 10 March
1943. ’ v '

7. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of the accused were committed during the
trial, The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty and

the sentence, ‘
6376
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8. The designation of the Bastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place of

confinement is proper (AW 42; Cir.210, WD, lh Sept. 1943,
sec VI, as amended).

;h‘ v (e .
@l/ﬂMc}ge Advocate

: ’
W Judge Advocate
/)

Judge Advocate

i ’l\&
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Branch Office of The Juige Advocate General

with the
European Theater of Operations
. APO 887
BOARD OF REVIEW NO, 2 14 MAR 1945
G ETO 6380
UNITED STATES ) UNITED KINGDOM BASE, COMMUNICATIONS ZONE,
: ) EUROPEAN THEATER OF OPERATIONS.
) Trisl by ‘ch, convened at United States
Private ROBERT J. HIMMEIMANN ) Naval Base, Exeter, Devonshire, England,
(37613271), 217th General ) 14 November, and at Burnshill Camp,
Hospital ) Depot G-50, Norton-Fitzwarren, Somersst,
. ) " England, 13 and 18 December 1944. Sen-
)  tence: Vishonorable discharge, total
)  for®itures and confinement at hard labor
g for life, United States Penitentiary

Lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIEW NO, 2 :
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2, Accused was tx_-ied upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War. '

Specification: In that Private Robert Joseph Himmelmann,
217th General Hospital, APO 645, U.S. Army, did,
at or near Exeter, Devonshire, England, on 3 August
1944, with malice aforethought, willfully, deliberately,
felonlously, unlawfully, and with premeditation, kill
one Phyllis Irene Kent, a human being, by stabbing
her with a knife.

He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty
of the Specification and the Clarge. No evidence of previous con-
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victions was introduced. Three-fourths of the members of the court
rresent at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due and to be confined at hard labor .
at such place as the reviewing authority may direct for the term

of his natural life. The reviewing authority approved the sentence,
designated the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement and forwarded the record of trial for
action pursuant to the provisions of Article of War 50%.

3. The evidence for the prosecution shows that deceased
was a mrivate in the British Auxilliary Territorial Service,
billeted at Rowancroft, an "ATS® Hostel, at Exster, Devonshire,
England (R35,39). Her room was on the ground floor near the
stairway leading from the entrance hall to the first floor (R36~
37). At approximately 2200 hours 3 August 1944, she ran screaming
from the direction of her room into the hall and halfway up the
stairs (R71,76~78,80), where she collapsed (R78). Blood spurted
from a knife wound at the base of her neck in the region of the
collar bone and on the left side (R98,107) and she said to the girls
who quickly gathered around her that she was dying - bleeding to
death -~ and that she had been attacked in her room by an American
soldier (R54,88,90,98-99,200). Despite first aid and hospital
treatment, she died abdut an.hour later from the effects of the
wound (R11-17,103,107). Deceaged was wearing at this time a white
woolen jumper (R175).. .

Accused, leaving the hostel hurriedly, was encountered by
irls entering the front door, attracted there by deceased's screams
%m;o,u,sz,st.,ma). He was immediately pursued by several persons who
were just outside.the hostel when he emerged (R40-41,52,143). Running
fleetly along the highway, he kept ahead of them for about a hundred
yards, then dived into some bushes bordering a drive (R41,113). Ons

of his pursuers, executing a flying tackle of accused.thr»ough.the
shrubbery, fell with him into the ditch on the opposite side and was
assisted by the immediate arrival of others., Accused lay there

on the ground in an unconscious or semi-conscious condition for about
three-quarters of an hour until the police arrived (B113,149,155-157).
He was searched and a bloodstained knife was removed his pocket .
(R156,Ex.I). The field jacket he was wearing was bloodstained (R167,
170). His. breath was alcoholic , he had smears of blood on his face
(R118) but no injury (R131) and had to be carried to the car in which
he was transported to the police station, and again when he was
removed from the police station to the hospital some two hours later,
He was not drunk (R117,118,119,156~161).

Earlier that exening , begirming about 1800 or 1830 hours,
accused with a fellow soldier had drwnk beer, whiskey and gin
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at various pubs in Exeter, then visited a fish and chips shop, where
they met two British civilian girls (R23-24,27). The four left
together for a walk, accused and one girl maintaining a distance of
about fifteen paces behind the other couple (R31). Accused did not
appear drunk at thet time (R25,31,45). A8 they passed Rowancroft
accused disappeared. His comrade left the two girls and entered

the shrub-bordered drive of Rowancroft in search of the accused
(RZh—25,27). Through an open window of the recreation room, he
inquired of MATS" girls inside if they had seen him. Learning that
they had not, he abandoned his search and returned to his station
alone (325,31-32,50-51). A few minutes after his comrade left
Rowancroft, accused approached the same window and was told that his
friend had been looking for him., He stood there, winked at his
informant, then proceeded toward the front door of Rowancroft (R51-
52). About 2130 hours the "ATS" company sergeant major saw him

at the foot of the steirs and asked him what he was doing there.

He muttered unintelligibly, staring in an abstracted manner, so she
told him to clear out. He made no move until she seized his arm

and turned him round, whereupon he walked out quickly. She followed
him outside, found him concealed in the shrubbery near the drive,
and again told him to leave. He remained where he was without
speaking. After informing him that she was going to do so, she
telephoned for the military police. She then returned to the driveway
and engaged in conversation with some of the girls and their escorts.
who had just arrived, when she heard deceased's screams. She saw
accused run out of the front door, tried unsuccessfully to trip him
and joined in the chase (R39-AO). Accused was not drunk (Rh5,55,81).

Another "ATS" girl, going downstairs to the bathroon which
was near deceased's room on the ground floor, saw accused at the
foot of the stairs a few minutes before deceased started screaming.
This last witness asked accused "what he thought he was doing in the
house as he had already been ordered out® (R70-71). She then
proceeded to the bathroom and started running her.bath but before
it was ready she heard deceased's screams and followed her as she
ran up the stairs (R71,78-79).

A qualified pathologist and medical practitioner testified
that he performed the post mortem on deceased and found that death
was caused by hemorrhage and shock due to’'a stab wound of the upper
left chest by a sharp instmument which had penetrated a distance of
L% centimeters obliquely inwards end downwards, severing two large
veins and puncturing the apex of the left lung (R172-174). He took
a blood type of deceased and found it to belong to group "O", Her
Jjumper and brassiere were saturated with blood of this type. He also
analyzed the stains in a field jacket and on a knife brought to him
by an agent of the Criminal Investigation Division, of the United
States Army and found the stains on each to be human blood, type
no", The blade of the knife also had adhering to it several fine
fibres, one of which was a woolen fibre identified with the fibres

of the jumper (R176,180). The assistant of the Chief of Labratory 63 80
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Service, 67th General Hospital, with the consent of accused,
typed his blood and found it to belong to type "A" (R188).

. Prior fo the trial, after mroper warning, accused made
a statement that he remembered nothing from the time he was
walking with the civilian girls whom he hgd met in the fish and
chips shop until he awoke in the hospital the next morning, He
acknowledged ownership of the bloodstained knife and stated it
was in his possession when he left the barracks on the evening in
question, He further stated that he did not lmow how the blood
got on his knife or on his field jacket (R190-191, Ex.X).

During the trial, court adjourned 4 November 1944, to
permit an examination into the mental condition of accused (R203-20;).
On 18 December the trial was resumed (R214). Captain Charles Lawrence
Holt, Medical Corps, testified that he was a member of a regularly -
appointed medical board which conducted such an examination, as a
result of which the board ccncluded that accused "was sane and
responsible after the time that we saw him under interview and at
the time of the alleged incident" (R215).

4. For the defense, Captain Henry Peskin, Medical Corps,
testified that at about 0100 hours 4 August 1944, accused was
brought into the station hospital wherewitness was detailed as
administrative officer (R229,232). Peskin was present and observed
accused's condition during a physical examination which consumed °
about 45 minutes (R229,231). Accused was in an alcoholic stupor
(R229,232) and his condition was such, at that time, that he
ficould probably have been not as (sics responsible for his actions
within the previous thirty minutes? As the net result of his
examination witness could draw no conclusion as to accused's
condition three hours prior thereto (R231). :

5. After accus®d's rights were explained to him, he
elected to remain silent (R232),

6. The record of trial indicates, beyond a reasonable
doubt, that accused inflicted upon deceased the stab wound which
resulted in her death an hour thereafter. The chain of signifi-
cant circumstances established by abundant unconiradicted testimony
appears here "more convincing than a plausible /[eyg/ witness® '
(MQf, 1928, par.112b, p.111). Moreover, accused's conduct prior
to and immediately following the stabbing supports the inference
that ®an intention to cause the death of, or grievous bodily Harm
to /the prosecutrix/" coexisted in accused's mind with the act
which caused her death (Ibid., par.l48a, p.163).

#A sane person is presumed to have intended
.the natural and probable consequences of
acts which he is shown to have comitted.
# % 3 Malice is presumed from the use of a 63Q0
deadly weapon" (?bid., par.112a, p.110). ©
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Accused's knife, as used, was such - and "malice aforethought
may e:)d.st when the act is unpremeditated® (Ibid., par.l48a,
p.163). S _

The sole remaining issue is his sanfty. During the
trial the court adjourned for a period of more than a month to
permmuit a properly constituted medical board to examine and report
on the mental condition of accused at the time of the offense
and at the time of the trial. The board concluded he was sane
=nd responsible for his acts at both times. Although the board
dad not know the exact quantity of liquor accused had consumed on
the evening of and prior to the offense, they knew it was con-
siderable and they had information as to his physical conditien
when apprehended. The only testimony that might be regarded as =
tending to suggest mental incapacity at the time of the offense
was Captain Holt's opinion that a person could consume enough
intoxicating liquor to relieve him of respensibility for his
actions; and Captain Peskirs opinion that, three hours after the
offense, accused was in such an alcoholic stupor as to indicate
that his sense of responsibility was affected during the previous
thirty minutes. Although the evidence shows that accused had been
drinking heavily a short time prior to the offense, his studied
persistance in re-entering Rowancroft, and his prompt, spirited,
and almost successful attempted escape, manifest purpose, co-
ordination and an awareness, for the time being, of the situation
then existing, adequate. to support an inference of intent and
concomitant responsibility. The court's determination, in this
regard, is therefore final (CM ETO 3812, Harshper). -

7. ' The charge sheet shows that accused is 19 years nine
months of age, and that he was inducted at Jefferson Barracks,
Missouri, 28 April 1943. No prior service is shomn.

8. The court was legally constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is.
legally sufficient to support the findings of guilty and the sentence.

. 9. Confinement in a penitentiary is authorized for the crime
of murder (AW 42; Federal Criminal Code, sec.275; 18 USC 454). The
designation of the United States. FPenitentiary, Lewlsburg, Pennsyl-
vania as the place of confinement is properr{m 423 Cir.229, WD,

8 June 1944, sec.ll, pars.1b(4), 3R). :
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887 '

" BOARD OF REVIEW KO. 1

Ci: ETO 6383

UNITED STATES
Ve

Private CLARK D. WILKINSON
(33692878), attached unas-
signed, 341st Replacement
Company, 65th Replacement

9 FEB 1945

UNITED KINGDOM BASE, COMMUNICATIONS -
ZONE, EUROPEAN THEATFR OF OPERATIONS

Trial by GCM, convened at 187th
General Hospital, Tidworth, England,
19 December 1944. Sentence: Dis-
honorable discharge, total forfeitures
and confinement at hard lebor for 12

Nt Nt S N St St NP s el it

Battalion.
' Lewisburg, Pemnsylvarnia.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trisl in the case of the soldier named above

has been examined by the Board of Review,

years., United States Penitentiary,

2. Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 6lst Article of War.

Specification: In that Private Clark D. ilikinson,
3/1st Replacement Company, 65th Replacement
Battalion, did without proper leave, absent
himself from his organization at Camp Hinton,
St. George, Somerset, England, from about 27
June 1944 to about 23 October 1944.

CHARGE II: Violation of the 96th Article of War.
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Specification: In that * * * did, at Yeovil, England
on or about 23rd October 1944 withoul proper
authority, wrongfully take and use for his own
pleasure and benefit one 1/4 ton 4x4 truck, the
property of the United States Government, fur-
nished and intended for the military service
thereof,

ADDITIONAL CHARGE I: Violation of the élst Article of War.

Specification: In that * * % did, withoul proper
leave absent himself from the 12th Replacement
Depot Guardhouse, Tidworth Barracks, Tidworth, -
Wilts, England, from 8 November 1944 to about
9 November 1944. ' T

ADDITIONAL CHARGE II: Violation of the 69th Article of War,

* Specification: In that # % % having been duly placed
in confinement at 12 th Replacement Depot Guard
. House about 30 October 1944, did escape from
sald confinement at 12th Replacement Depot _
Guard House, Tidworth Barracks, Tidworth, Wilts,
England, about 8 November 1944, before he was
set at liberty by proper suthority.

He pleaded not guilty, and was found guilty of all charges and speci-
fications., Evidence was introduced of two previous convictions by
special court-martial for absence without leave for six and 25 days
respectively in violation of the 6Alst Article of War. He was sen-
tenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become dus, and to be confined at hard labor
at such place as the reviewlng authority may direct, for 20 years.
The reviewing authority approved the sentence but reduced the period
of confinement to 12 years, designated the United States Penitentiary,
Lewlsburg, Pennsylvania, as the place of confinement, and forwarded
the record of trial for action pursuant to Article of War 503.

3. The record- of -trial contains competent and substantial evi-
~dence to eatablish all the offenses of which aeccused was convicted,
The only question for determination presented by the record is whether
penitentiary ‘confinement is authorized for any of the offenses herein,

District of Celumbia Code, Title 22, section 2204 (6:62) de-
fines the offense of unauthorized taking and using of a motor vehicls
of another and provides as punishment "a fine not exceeding one thous-
and dollars or imprisonment not exceeding five years, or both such
fine and imprisonment", District of Columbia Code, Title 24, section

6383
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401 (6:401) provides in pertinent part that "where the sentence is
imprisonment for more than one year it shall be in the penitentiary",
Article of War 42 authorized penitentiary confinement where the of- .
fense is punishable by penitentiary confinement by "some statute of
the United States, of general application within the continental
United States, * * ¥ or by the law of the District of Columbia", It
follows therefore that penitentiary confinement is authorized for
the unauthorized taking and using of a government vehicle.

4. The charge sheet shows accused is 27 years and four months
of age and that he was inducted at Pittsburg, Pennsylvania, 9 June
1943, to serve for the duration of the war plus six months. He had
no prior service. ' ‘

5. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review 1s of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence.

6. Confinement in a penitentiary is authorized for the offense
of unauthorized taking and using of & government vehicle (par.3, supra).
Artlcle of War 42 authorizes penitentiary confinement upon conviction
of two or more acts or omissions, any of which is punishable by confine-
ment in a penitentiary. Inasmuch as the sentence includes confinement
for more than ten years, the Jesignation of the United States Peniten-
tlary, Lewlsburg, Pennsylvania, as the place of confinement is proper
(Cir.229, %D, 8 June 1944, sec,II, pars. 1b(4), 3b as amended).

b £ / ‘
S
o e S Judge Advocate
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Branch Office of The Judge Advocate General
with the

' European Theater of Operations
APO 887

BOARD OF TFVIEW N0, 1 6 APR 1945

&1 BT0 6397

UNITED STATES LOIRE SECTION, COTUNICATIONS ZONZ,
TUNOTAS ’L’If“;!u..u 07 OPTRATTONS

V_. )

Trial by GC.I, convensd st Palais de
Justice, Le lans, France, 1!y November
19hl;, Sentence: Dishonorable dis-
charge (suspended), total forfeitures
and confinement at hard labor Zor six
yearse. Loire Disciplinary Training
Center, Le llans, France,

Private First Class DO
BUTLER (36791393), 577th
Suartermaster ‘?allhead
Company

LN N D S L L SN N LN L

C"INION by BOARD OF "WIEY NO, 1
RITER, BUTROT and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined in the Pranch Office of The Judge Advocate General with the
Europeen Theater of Operations and there found legally insufficient to
"support the findings and sentences The record of trial has now keen’
examined by the Tcard of Teview end the Board submits this, its opinion,
to the Assistant Judge Advocaie General in charge of said Branch O0ffice,

2. Accused was tried upon the following charges and specifications:

CHARGE I: Violation of the 92d Artitle of Tar,
Specification 1l: In that Private First Class Don
. Butler, 577th Quartermaster Railhead Company,
did, at Le ilans, France, on or about 15 Septem-
ber 19Lli, with malice aforethought, willfully,
deliberately, feloniously and unlawfully, drive .
a quarter-ton h x I truck (a motor vehicle of
the United States Army) ot excessive speed,
and with complete disregard for »nrobable con=-
seguences, upon and over a public place in said
city where many other vehicles and pedestrians
were then readily observable, and did thereby
strike and kill Madame lMadeleine Papin,

human being. - S 'a 6397
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Specification 2: In that * ¥ % dld, at Le Hans,
France, on or about 15 September 19LL, with -
malice aforethought, willfully, deliberately,
feloniously and unlawfully, drive a quarter—
ton L x L truck (e motor véhicle of the
United States Army) at excessive speed, and,
with complete disregard for probable consequences,
upon and over a public place in said city where
many other veltcles and pedestrians were then
readily observable , and did thereby strike and
kiI1l Monsieur Auguste Trouillard, a human being,

CHARGE II3 Violation of the 96th Article of War,

Specification: 1In that ¥ 4 3 dld, at Le Mans, France,
on or about 15 September 19k, without authority,
wrongfully take and use a motor truck, quarter-
ton 4 x L, value more than fifty (550,00)
dollars, property of the United States Army.

* He pleaded not guilty and was found guilty of specifications 1 and 2

of Charge I, except, in each case, the words "with malice aforethonght®,
"deliberately®, and "and with complete disregard for probable consequences
where many other vehicles and pedestrians were then readily observable",
of the excepted words not guilty; not guilty of Charge I, but guilty of
-violation of the 93rd Article of “Tar; and guilty of Charge II and the
Specification thereander. No evidence of previous convicfions was
introduced. e was sentenced to e dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be con-
fined at hard l=bor, at such place as the reviewing authority may direct,
for six years, The reviewing authority approved the sentence and ordered
‘1t executed, but suspenied the execution of that portion thereof adjudging
dishonorable discharge until the solgdier's release from conflnement, and
designated the Loire Disciplinary Training Center, Le Mans, France, as

the place of confinemeht, The proceedings were published by General
Court-}Martial -Orders Number 22, Headquarters Loire Section, Communications
Zone, Turopean Theater of Operatlons, APO 573, 30 November 15LL.

3+ The prosecution's evidence may be summarized briefly as followss

On the evening of 15 September 1Lk, accused and three other -
colored soldiers of his company drank two bottles of calvados in ac-
cused's tente. Accused drank more then two-thirdsof one of these bottles
(R12). The group separated about 2030 hours and accused was not seen
again that evening by his companions (R7,8,9,11,12). Later, at about
2100 hours, a govermment jeep containing two soldiers was observed going
at a high rate of speed and zigzagging along Rue de Tesse in Le Mans,
France, Witnesses could not say whether the soldiers were white or
colored, The vehicle struck a push cart which was being propelled by
Albert Papin, of 39 Pue du Pre, Le Mans, Erance, then accompanied by
nis wife, Madeleine Papin. Auguste Trouillard, on or with his bicycle,
was near by (Pros.Fx,1l)e Madame Papin and Trouillard each received
at the time of this collision a mortal in,]ury which caused the imme&igtg 7"
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death of the former and the death of the latter on"the day following
(R19,22,23,2L,26,27,28; Prose.Fxe 10)s The jeep went on after the
collision without stopping (R28), At about 2230 hours, a jeep numbered
20330219 was discovered on highway N-23, about six miles from Le Mans
(RLO)s It was in a ditch, tilted at an angle of about 45 degrees (R36).
Accused was lying in an unconscious condition along the right side of
the vehicle, his head toward its rear and his feet on the step. He
bore no evidence of injury (R29,31,32,33,36,37)e. The following morning
it was noted that this vehicle was missing from accused!s organization
‘and had been taken without authority (Rl)j. Txamination of .the vehicle
disclosed a substance which looked like blood on the windshield, hood,
and side of the bumper, which was broken. The.hood was dented where
most of this "blood® was found (R31,33 37,38, h2 L3 hS,hé). ‘

At the close of the prosecution's evidence, the defense asked
for an acquittal on the ground that no evidence showed that accused
"was ever in this vehicle on the rizht alleged® (RSZ). The motion was
denied (R55). : '

4s a, For the defense, the testimony of Major Frederick W. Gieb,
Medical Corps, 19th General Hospital, who was "experienced in neurclogy,
many cases of alcoholism", showed that his examination of accused when
"it was getting on ‘boward midnight" (R62) on 15 September 194l disclosed
no injury and "we .cbuldn't find even a hair out of place" (R62), but

"The man was paralized drunk and in addition
he seemsd as if he hed been drugged, He was
more than the usual type of intoxicated per— S
son that we see, I had a blood alcohol study
. done on him which came out to 330 milligrams
- per cent, That 1s a tremendous amount of
_ alcohol in a man's systeme There was 8lso
a heavy odor of ether from the test that you
never see in an ordinary drunken person" (R56).
Accused was "immobile, as it were, cut ccld", He '"wouldn't respond",
Most .drunken people, no matter how drunk, can be slapped or pu.nched 8o
that some sort of reaction is obtained, tut accused was
"just like' a limp doll and there was no motion.
You could slap him or punch him and there was
no reaction - -~ he was dead, but breathlng"

(R58).

In the opinion of the witness, accused was drugzged, -he "was.different
than the ordinary type of drunken, stagnant drunk type of case that you
get" when compared with the "thousands of Ldrunkejzases" he had seen
(R58). . It would have been impossible for accused to have been driving
up to 2229 hours that day "mth 330 milligrams per cent of alcohol"
because .

R Y114
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, Wihen you have 200 millicrams per cent of alco-
‘'hol you'really hrve a tremendous amount of alco-
hol in rour blood and the experience I have had
with the soldiers with high alcohol contents in
their blood you rarely see one over 230 milli-
grams per <ent and I can't remember of one as high
as thic one, just from the use of blood alcohol
test, wihich of course is common‘in the Army. Our
experience is nmch more on the “rmy type of drunk-
enness, The cases that I have ceen over the years
that I have been in the Army have been very rarely
mich more than 250 milligrams per cent" (R61)e

In ‘answer to a hypothetical question the witness gave his opinion that
a normal individual who takes approximately one-half tothree-quarters

£ a liter of alcoholic bewsrages containing ethyl alcohol at :bout
Yone~twenty to one-=Torty proof! in a period of from one=-half hour to
“one hour snortly after a "mormal Army evening meal" will not be on
his fee+

"mch after czne hour to zn hour and a half after
he stonped drinking, I am going to the meximum
amount that he could have stood on his feets I
know I couldnt't do ite That would have to be a
pretty ruzged individual, indeed" (R61),

Asked "If this person had no supper and sterted drinkinz at six in the
evening, a2t what time would he have been off his feet?" he answered:

"One hour. I think alcohol ef that proof waich
is 70 per cent zlcohnl on an empty stomach, the
man ourht to have been paralyzed very ‘r'apldly"

‘end the witness indicafed that would be by 2000 hours (R62). Accused
was "cominz to" around 0800 hours the next morning and was answering
questlons coherently and intellisently by 1000 hours (R63).

Captain Henry He Leber, accused's company commander, testi
fied that he had knovm accused since ¥ay 19LL. His cheracter was
excellent end he used accused in various capacities as supply clerk
and checkers He vromoted him from private to nrivate first cless and
had been considering him a2s a noncormissicnad officer as soon as a
vacancy occurreds e nsver had ftrouble with accused concerning alcohol
and never new hia to be drunk pefore (R6h4). .

b, After his ri-his were explained (BR5L-65) accused elected
to be sworn and testified that on the nisht of 15 September 1944 he
fdidn't have any chow" beczuse of duties which pevented it. Three men
came into his "pup tent" and they started drinking at about 1745 hours.
He recalled drinking -the first bottle and they had started the second

C 6397
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bottle when "one by one we started dropping out", He had to go to
the latrine and started out of his tent, He knew it was then about
1945 hours because he heard "the Corporal of the Guard calling the
guards that the thirdmlief for guard was to go on and that it was .
‘getting late', He stenped'ln a hole and remembered no more until
"the next morning I was in the 19th General Hosnltal and Major

- Gieb was standing over me" (R66-6T7).

. Se Although it is generally recognlzed that a conviction may
be supported by circumstantial evidence alone (Cif ©TO 3200, Prlce,
Ci{ TTO 2686, Brinson and Smith), "circumstantial evidence must not
only prove all the elements of the offense but must at the same time
exclude every reasonable hypothesis except guilt" (CM 233766 (1943),
Micholl, 20 BR 121; II Bull,JAG, sec.l53, pe238). 4 conviction upon
circumstantial evidence is not to be sustained unless the circumstances
are inconsistent with innocence (People v. Galbo, 218 W.Y, 283, 112 '
N.E, 1041, 2 AIR 1220, and anthorities therein cited)e

 There is no direct evidence of accused's participation in any
of the acts alleged in the charges and specifications. The testimony
of Major Gieb most convincingly indicates that accused, because of
drunkenness that reduced him to a rare and astonishing state of inebriety
by 2000 hours on 15 September 19Ll, was then physically incapable of
either operating or taking a motor vehicle as alleged. That he was at
that time "parallzed drunk® was made impressively manifest by the alco-
holic content of his blood as revealed by test thereof taken just before
midnight on 15 September and which warrented the vitness?! descriptive
hyperbole that he then was "dead, tut breathing" (RS58). How the "dead"
drunk accused came to be lying, unscratched and unhurt, beside the ditched
government jeep is a matter of conjecture. (See C!f T'TO 339, Gage,
wherein the effect of proof of intoxication to the degree that it
incapacitates an accused from comm1531on of a criminal act is dlscussed)

The record of trial reveals, therefore, no direct or sufficient :
circumstantial evidence that accused operated the government vehicle at
the time and plece alleged in the specifications of Charge I, or that
accused took or used the vehicle as alleged in Speci.fication of Charge
II. In accordance with the foregoing authorities, the Board of Review
is of the opinion that the record of trial is legally insufficient to
sustain the findings of guilty and the sentence, which therefore are
*nvalld and should be vacatedes X : .

6. The charge sheet shows that cccused is 27 years ten months of
2ge and was inducted 28 July 1943. No prior service is shown.

7e - The court was legally constituted and had jurisdiction of
the person and offenses. Frrors affecting the substantial rights of
accused were committed 25 above set forthes -For the reascns stated,
the Board of Review is of the opinion that the record of trial is
legally 1nsuff1c1ent to support the fﬁ;%;;fs of guigty and the sentence.

Judge Advocate !
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1st Ind,

7ar Depariment, Branch Office of The Judege Advocate General with the
European Theater of Operations, - 6 APR 194 TO: Command:.ng
Generzl, Buropean Theater of QOperations, APO 807, Us Se Arwmye e

1. Heremth transmitted for your action under A*‘tlcle of War >o>,
as amended by the Act of 20 Auzust 1937 (50 State 72L; 10 USC 1522) and
as further amended by the Act of 1 August 1942 (56 Stat. 732; 10 USC
1522), is the record of trial in the case of Private First Class DR’
BUTLER (?6791393), 577th Quartermaster Raa lhead Comnanye

2, ‘I concur in ‘the ovinion of the ‘Board of Review e.nd for the
reasons stated therein recommend that the findings of guilty and the
sentence be vacated, and that all rights, privilezes and property of

_which he hes been deprived by V'J.rtue of said flndln"s and sentence so
vacated be restored, ;

3. The accused may still be tried for beinz drunk under cir-:
cumstances discrediting to the service and for any other of‘fenses
not included in the instant charges.
i« Inclosed is a fom of action designed to carry into effect
~ the recommendation hereinbefore made. Also inclosed is a draft GCMO
for use in promulgating the proposed action. Please return the record
of trial with required copies of GC.DO, . :

Brigadier General, ‘United Statel Amy,
Assistant Judge Advocate General.

Incl, 1 - Record of trial
Incl, 2 = Form of Action
Incl. 3 - Draft CGCi©O

{( Findings and sentence vacated, GCMO 167, ETO,
-17 Sept 1945),
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Branch Office of The Judge Advocate General
- with the .
muropean Theater of Operations
APO 887
[}
BOARD OF REVIEW MNO. 1 25 JANT945 -
QI ET0 6405
UNITED _STATES % " FIRST UNITED STATIS ARLY
Ve ) Trial by“GCN.I, convened at
2 ) Soumagne, Belgium, 24 November
Private JACK BECKETT ) 1944. Sentence: Dishonorable
(1404L4534), 368Tth Quarter- ) discharge, total forfeitures -
master Truck Company ) and confinement at hard labor
. 3 for five years. Federal Reforma-

tory, Chillicothe, Ohio.

HOIDIN: by BOARD OF REVIEW NO. 1
- RITER, SHERMAN and STEVENS, Judge Advocates

1., The record of trial in the case of the soldier named
above has been examined by the Board of Review and found legally
sufficient to support the sentence.

2. Confinement in a penitentiary is auwhordzed for the
offense of assault with intent to do bodily harm with a dangerous
weapon by Article of War 42 and section 276, Federal Criminal Code
(18 USCA 455). Prisoners, however, under 31 years of age and un-
der sentence.of not more than ten years, will be confined in a
Federal correctional institution or reformatory. The designation

.of the Federal Reformatory, Chillicothe, Ohio, as the place of
c(:o:;f:.n;ment is proper (Cir. 2}29, YZD, 8 Jyne l9h4, sec.II, pars.la
1l),3a

.

/ 4~~J("/ “é’ Judge Advocate

_ }hm (' \-’.ZWJudge ;dvc;cate
M'K m,yjb Ju;léeAdvoc%aGS
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. -(31)
Branch Office of The Judge Advocate General
with the
Buropean Theater of COperations
4PO 887
BQGARD (F REVIEW NO. 2 14 MAR 1945
CM ETO 6406 '
UNITED. STATES g 8TH INFANTRY DIVISION
v. ) Trial by GCM, convened at APO 8,
' ) U, S. Army, 1 Jamuery 1945. Sen-
Private JAMES D, TAY ) tence: Dishonorable discharge,
(14037076), Company M, ) total forfeitures and confinement
28th Infantry ) at hard labor for life, Fastern
) Branch, United States Disciplinary
)  Barracks, Greenhaven, New York.

HOLDING by BOARD (F REVIEW NO, 2 .
VAN BENSCHOTEN, HILL and SLEFPER, Judge Advocates

1. The record of trial in the case of the soldier named sbove
has been examined by the Board .of Review, :

2. Accused was tried upon the following charges and specifica-
tions: . . v

CHARGE I: Violation of the 58th Article of ¥ar.

Specification: In that Private James D, Way,
Company M, 28th Infantry, did, at or near
Vossenack, Germgany, on or about 13 Decen-

. ber 1944, desert the service of the United
States by absenting himself without proper
leave from his organization with intent to
avold hazardous duty, to wit: engage in
combat with the enemy, and did remain ab-
gsent in desertion until he surrendered him-
self at Eupen, Belgium, on or asbout 17
December 1944.

6406
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CHARGE II: Violatian of the 75th Article of VWar.

Specification:’ In that * * * did, at or near
Vossenack, Germany, on or about 19 Decem~
ber 1944, misbehave himself before the
enemy when, having received a lawful com-
mand from First Lieutenant Robert F,
Spurrier, 28th Infantry, his superior
officer, to get ready and go back°to his
company, which was then engaged with the
eneny, willfully disobey the same,

He pleaded not guilty and, all the members of the court present when
the vote was taken concurring, was found gullty of the charges and
specifications. No evidence of previous convictions.was introduced.
- Three-fourths of the members of the court present when the vote was
taken concurring, he was sentenced to be dishonorably discharged the
‘service, to forfelt all pay and allowances due or to become due and
to be confined at hard labor, at such place as the reviewing author-
ity may direct, for the term of his natural life. The reviewling
authority approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New Yocrk, as the place of
confinement and forwarded the record of trial for action pursuant to
the provisions of Article of War 50%. :

3. The evidence for the prosecution shows that accused, a mem- |
ber of M Company, on or about 10 December 1944, was temporarily
attached to K Company, which was then engaged in an attack, during
the course of which, the enemy broke through and cut off the machine
gunners from the rest of the riflemen (R16). .Accused was a member of
the detachment thus lsolated and one of its five survivors who, about
an hour later, withdrew through the woods after their group had suf-
fered "quite a few" casualties and had had one of its guns knocked out
(R17). These swrvivors succeeded in finding "the battalion" the fol-
lowing morning, after spehding the night in the woods. When they
reported to the battalion executive, the sergeant in charge was in-
structed to send the men to dugouts, then take themtack to K Company"
on the opposite hill - and to be ready to move ocut at a minutes notice,
Accused,who was with the sergeant, told him that "he couldn't do it,
he had tears in his eyes, he sald he went through a lot of hell, he
looked like on the verge of fatigue and 2ald he is going back to the
medics"(R17). The sergeant gave him permission to go and thereafter
to the battalion executive about accused's "going to the medica“(R17)

Two days later on 13 December accused arrived st the field
train from the hospital. He was re-equipped by the M Company supply
gsergeant and conducted by him to the M Company command post in Vossen-
ack (R7,9-14,18-19), A little later when ready to move up accused
could not be found, He returned to the supply sergeants rear station
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three times and stated to him that "he didn't want to go up there"
(R10). The battalion, at that time, was in line nearby, in contact
with the enemy and continuously attacking, while subjected to artil-
lery, mortar and small arms fire - "everything the jerry had" (R7,
16,18,19). Accused was a gunner and ammmition carrier (R16,19).

His duty was up in the front line (R19). Accused's absence was re=
ported by the platoon leader to the company commander, First Lieu-
tenant Joseph C, Hillman, Neither the platoon leader or company =~ .
commander, who were continuously on duty between the 13th and 27th
of December 1944, saw accused during this periocd, and he had no
permission to be absent from his organization. The prosecution and
defense stipulated that accused voluntarily returned to military
control at Bupen, Belgium, on 17 December- 1944 (r15,16 19,22)

The evidence further shows that on 19 December 1944, ac-
cused was under guard (R9,21) at a motor pool located roughly four
or five miles behind the line under command of the motor officer,
First Lieutenant Robert F. Spurrler. Lieutenant Spurrier was instructed -
to equip the accused and have him report to his company that evening.
He "instructed Way to get his equipment and come up with me to the
company with the chow vehicles that evening", The accused replied:
"I don't see why I should have to go up there, I'm golng to be court-
martialed anyway", The instruction was given the accused as an order
of a commissioned officer which the accused said he "realized" and
when asked if he refused to cbey sald"he was going to be court-martialed
anyway®. He did not go to the company (R21).

Le After an e:q:lanation of his rights, accused elected to remain
silent. Ko evidence was introduced by the defense.

5. As to Charge I and its Specification, competent uncontradicted
evidence establishes that accused absented himself without proper
leave from his organization on 13 December 194/ and that he remained .
absent without authority until he swrrendered himself to military con-
trol at Eupen, Belgium on 17 December 1944. At the time of his initial
absence his battslion was in the front line attacking the enemy and
was subjected to heavy German artillery, mortar and small arms fire,
Accused was a gunner and ammunition carrier and his duty required his,
presence and services in the front line. Instead of contributing his
part to the assault against the enemy, accused, newly returned, re-
equipped, from the hospital, refrained from reporting to his platoon
for combat duty but took it upon himself to go back to the rear, with-
out authority, remaining there in unauthorized absence for a period of
four days while the battle with the enemy continued. Although the
evidence shows that accused had recently suffered combat fatigue and
that during his absence, he stated to a companion that he was sick,
these somewhat alleviating circumstances in no sense preclude the
inference that his unauthorized absence was motivated by the specific
intent to avold hazardous duty, within the meaning of Articles of War

6406
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58,and 28, as charged (cu ETO 1400 Johnson; CM ETO 2473, Cantwell;
CM ETO 5555, Slovik and authorities cited therein).

Concerning Charge 1I, the evidence shows that on 19 Decem-
ber 1944 accused, while a prisoner wnder guard, was given a direct
order by a superior officer to prepare his equipment and to return
to his company which was engeged in combat with the enemy. At this
time accused was at the motor pool located about four or five miles
behind the front lines, He refused to go back to his unit, stating

. that he was going to be court-martialed snyway. The fact that he
was a prisoner under guard did not relieve him of his obligations
to perform military duties assigned to him by proper authority. In
this instance the order involved an opportunity to demonstrate his
worthiness as a soldler, despite his recent lapse. It was a chal-
lenge to his courage and his self respect. His refusal was - from
a military point of view - clearly misbehavior. Although at the
time the order was given accused was not in the front line in actual
conflict with the enemy his battalion and company were engaged in
combat with the enemy, "The words 'before the enemy' mean % * % in
contact with the enemy, either in the front line in actual conflict
or in reserve immediately to be engaged" (Dig. Op. JAG, 1912-1940,
sec.433(2), p.303) (See also CM ETO 2602, Picoulas and authorities
cited therein). Accused knew his organization was in contact with
the enemy and actual fighting was in progress. He succeeded in
avolding the hazard incident to combat with the enemy, by failing
to comply with the order to rejain his organization. Such conduct
under the circumstances constitutes an act of misbehavior before the
enemy within the meaning of Article of War 75 (Winthrop's Military
Law and Precedents, Reprint 1920, p.622-623). The Board of Review
is of the opinion that the findings of guilty of Charge II and its
Specification are sustained by substantial evidence (CM ETO 4820, .
Skovan; CM ETO 5114, Acerg, CM ETO 6177, Transean and authorities
cited therein),

6. The charge sheet shows that accused is 22 years of age and
that he enlisted without prior service, 12 December 1940.

7. The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were cormitted during the trial. The
Board of Review i1s of the opinion that the record is legally suffi-
cient to support the findings of guilty and the sentence.

8. The offenses of desertion and misbehavior before the enemy
in violation of Articles of War 58 and 75, respectively, are punish-
able as a court-martial may direct, including death, if committed in

. 6490
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time of war (AW 58,75). The designation of Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the place

of confinement is proper (AW 42; Cir,210, ¥D, 14 Sept. 1943, sec.VI,
as amended), '

Judge Advocate

Judge Advocate

Judge Advocate
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Private First’

SWEATT (34716305) and JESSE J.
THOMPKINS (33746781),-all1 of
533rd Port Company

.90”""""’]\L ;
(37)

Bra.nch Office of ‘I‘he Judge Advocate General
" with the
European Theater of Operations
. APO 887
~ BOARD OF REVIEW NO. 2 1 MAR 1945
CM ED 6428
* STATES UNITED KINGDOM BASE,. COM{UNICATIONS

Z0NE, EUROPEAN THEATER OF OPERATIONS.

"Trial by GCQM, convened at Newport,
Class VASCO BOSTIC). Monmouthshire, South Wales, 7,8 Novem-
tence as to BOSTIC and SWEATT: Dis-
honorable discharge, total forfeitures
and confinement at hard labor for life.
United States Penitentiary, Lewlisburg,
. Pennsylvania.

)
)
)
3
(36792548) and Privates EWING § ber 1944, THOMPKINS Acquitted. Sen=
)

HOLDING' by BOARD OF REVIEN NO, 2

CAN EENSCHOTEN, HILL and SLEEPER, Judge Advocates

.

: 1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review,
-

tions:

2. Accused were tried upon the following charges and specifica-

'CHARGE I: Vielatdon of the 93rd Article of War.

Specifica.tion 1: In that Private Jesse J. Thompkins,

533rd Port Company, Private Ewing (NMI) Sweatt,
533rd Port Company, and Private First Class
Vasco (NMI) Bostic, 533rd Port Company, acting -
Jointly, and in pursuance of a common intent,
did, at or near Abertillery, Monmouthshire,
England, on or about 5 August 1944, with intent
to do bodily harm, commit am assault upon
Master Sergeant Harry Hensley, by strildng

him on the head with a dangerous weapon, to

wit: a :pistol. | ’ 6428
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Specification 2: In that * % ¥* gcting jointly
and in pursuance of a common intert, did,
at or near Abertillery, Monmouthshire, Eng-
land, on or about 5 August 1944, by force
and violence and by putting him in fear,
felonlously take, steal and caryy away from
the person of First Lieutenant  CLARENCE A,
DERMONT, one (1) Hamilton wristwitch, the
property of the United States Army, value
about $15.10.

Specification 3: In that ¥ % # acting jointly,
and in pursuance of a common intent, did, at
or near Abertillery, Monmouthshire, England,
on or about 5 August 1944, by force and
violence and by putting him in fear, feloni-
ously take, steal and carry away from the
ferson of Master Sergeant; Harry Hensley, two

2) billfolds and currency, the property of
the said Master Sergeant Harry Hensley, value
about $150,00

CHARGEII: Violation of the 6hth Article of War.

Specification: In that # # % acting jointly, and .
in pursuance of a common intent, did, at or
near Abertillery, Moumouthshire, England, on
or sbout 5 August 1944, strike First Lieutenant
CLARENCE A DERMONT, thelr superior officer, who
was then in the execution of his office, on the
head, body, and limbs with pistols, their fists,
and kicked him with their feet.

Each accused pleaded not guilty and, three-fourths of the members
of the court rresent when the vote was taken concurring, accused
Bostic and Sweatt were each found guilty and accused Thompkins

was found not guilty, of all charges and specifications. No
evidence of previous convictions was introduced as to any accused.
Three-fourths of the members of the court present when the wvote
was taken concurring, Bostic and Sweatt were each sentenced to be
dishonorably discharged the service, to forfeit all pay and allow-
ances dus or to become due and to be confined at hard labor, at
such place as the reviewing authority may direct, for the term of
his natural life. The reviewing authority approved each sentence, .
designated the United States Penitentiary, Lewisburg, Pennsylvania,
as the place of confinement of both accused and forwarded the
record of trial for action pursuant to the provisions of Article
of War 503, :

~
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3. Evldence for the prosecution shows that at about 2
o'clock on the morning of 5 August 1944, First Lieutenant
Clarence A, Dermont, with Master Sergeant Harry Hensley as
driver, stopped his vehicle, a # ton reconnaissance car, at
a crossroads near Abertillery, Monmouthshire, Wales; another
- #jeep” which was "very crowded" went by at an excessive rate
of speed, He followed it for 3 or 4 miles and finally over—
took it. When halted, three colored soldiers and four white
women wers observed in this vehicle., lLieutenant Dermont asked
the driver for his dispatch ticket and upon being informed
that he had none, interrogated him concerning his authority
to transport civilians in the army vehicle (R6,7,10,12), Dis-
satisfied with the answer given, the lLieutenant, who was in
uniform and wearing insignia designat. his proper rank, order-
ed the driver "to get out of the jeep" (R7,12). He testified
concerning the events that occurred thereafter as follows:

“He ﬁhe driveﬂand the other man in the front
seat jumped out of the jeep with 45 Colt Auto-
matice in their hands, They covered Sergeant
Hensley and mysel.f. * % # The driver ordered us

to th t side of the road /[threatening
t blow brains out. 3% * ¥ I turned arocund
and * ¥ *was struck along the right hand side
of the head with a fist., It staggered me 3 % %
I received another blow in the back of the head

#* 3% % with a gun. I went down, 3 * % /and then?
% % % received another blow [', D/ the head that
left me * # * woozy" (R7,8).

He added that he felt someons remove his wallet from his pocket
and & watch from his wrist. The watch had a value of $15 and
was identified by its make, the number of jewels and serlal
designation (R7,8,9). A watch of this description, identified
as government property and as the one taken from accused was
received in evidence as Prosecution's Exhibit 1 (RS,9,12,44).

At the same time Sergeant Hensley was also assaulted
and robbed. He corroborated the testimony of the lieutenant
and testified in addition that they were ordered to put their
hands up and that one of the colored soldiers "put a pistol®
on his "temple" (R14,15). He received several blows on his
head, which stunned him. Both of his hands were bruised and
smashed in using them to shield his head and face. He was
knocked down and, while lying prostrate, was kicked and robbed
of two wallets containing $140 in United States currency and &2
in Britieh money. The colored soldiers then drove away with
both vehicles, leaving the officer and noncommissioned officer

I‘IFWT}TR' - :
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beaten and bleeding and in a semi-conscious condition (R15-17).
However they were zble to find their way to the village police
stat.égn where they reported the assaults and robberies (R7,8,
-15,16). : ,

' Lieutenant Dermont and Sergeant Hensley each positive-
ly identified accused Bostle as the driver of the jeep and as
one of the assailants (R7,10,11,16,18). Both stated that they
belleved accused Sweatt to be one of the other participants in
the crimes but they were not positive in their identification of
him (R9,16,18). ‘ ,

Mrs, Beatrice Edwards and Mrs., Dilys Venn testified
that at approximately midnight of 4 August 1944, while walking
along a roadway towards Abertillery, they were invited to ride
" in a jeep with two American soldiers. Theylrecognized the
driver of the vehicle, Bostic, as ®Shorty", and the other occu-
pant in the front seat, Sweatt as "Peewee®, as they had been
out with them earlier in the evening (R26-28,33-35), They
proceeded some distance before stopping to "pick up" two other
girls, Misses Joan Davies and Freda Leonard, who also identified
the accused Bostic and Sweatt from their previous associations
(R19-21,23-25,37-38). After boarding the car, the four girls
and three accused continued their -drive untll overtaken by the
vehicle occupied by the officer and his sergeant. The testimony
of the four women, regarding the assaults and robberies, is
. substantially identical with that of the lieutenant and sergeant,
although not too detailed., Miss Davies testified that one of the
soldiers told her to remove the officer's watch and that "I done it®,
She noticed one of the colored soldiers with the watch and another
with & wallet in his possession after they got back in the jeep
(R23,24). At an identification parade held at accusedd: camp, in
which approximately 600 colored soldiers were resent, she identi-
fied both Bostic and Sweatt as two of the occupants of the jeep in
which she was riding on the evening in question (R20,21,24,43).
Mrs. Venn identified accused Bostic (R29). Mrs. Edwards recognised
and picked out each of the accused Bostic and Sweatt (R34,35).
Miss Leonard did not make any identifications at the formation
held for this purpose, although she attended the parsde and
viewed the soldiers therein (R39). She, as did the other witnesses,
identified Bostic and Sweatt in court as two of the soldlers she
was with on the evening and early morning of 4=5 August 1944 (r38).

4o After an explanation of his rights as a witness, accused
Bostic elected to be sworn and to testify in his own behalf. The
court failed to explain to accused Sweatt his rights in this con-
nection. However, his defense counsel stated that he had been so
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advised and the record otherwise shows that he had the benefit
of explanation of their rights given to the other accused.
Sweatt declined to testify or to make an unsworn statement
(m.h9,57)- ) :

Bostic denied that he left his camp on the evening
of 4 August 1944, that he drove the Jeep or committed the
offenses alleged. In explanation of his actions on this date,
he stated that, after finishing his work and eating supper, he
retwrned to his barracks where he remained for sometime. He
lay down and rested, later got up and washed, "sat around® with the
boys for a whlle, took a drink, again went to the mess hall, ate
some food, returned to his barracks about midnight and went to
bed and fell asleep. He stated he stsyed there until reveille the
following morning. He was included among those present at the
identification parade held the next day and insisted that, al=-
- though he was "picked out" by some of the women as one of the
soldiers who participated in the assaults and robberies, they were
mistaken in their identification. He testified that Mrs. Edwards
said she was sorry when she stopped in front of him at the for=-
mation and that Misses Leonard and Davis passed him three times
and that Miss Leonard "pulled away" from her father, who accom=
panied her, and refused to identify accused, He denled Mmowing
any of the women. He requested his defense counsel to obtain
for him certain witnesses to show that he was in his barracks on
the evening in question, but indicated that nothing was done to
comply with his request. He named several soldiers of his barracks
whom he believed could vouch for his presence in his quarters, if
available as witnesses. He had no objection to any member of A
the court, made no request for a continuance of his trial and
: statet)i that he did not feel that his rights were prejudiced (R49,

50,57). :

It was stipulated between the prosecution and the
defense, the accused expressly consenting, that if Lieutenant
Sidney Weitzer, were present he would testify that he conducted
bed check in accuseds' barracks at midnight before the robberies
occurred in the early hours the following morning and that
Bostic and Sweatt were present and asleep in bed and that neither
was later observed absent (R48).

At the request of the court, First Lieutenants Frederick
E. Thorpe and Robert L. Pelz, the regularly asppointed Assistant-
Defense Counsel and Defense Bounsel, who represented accused
Thompkins only at the trial, appeared as witnesses. Lieutenant
Thorpe testified that on 29 September 1944 he interviewed Bostle
and Sweatt for more than an hour, during which time he discussed
with them the bature of their defense and obtained fromthem the
names of the witnesses they desired to have brought into court. -

6428

-5



Gey me T
(L2)

He made notes in connection with the case and later gave the

list of xitnesses to Lieutenant Pelz, together with his other

notations in connection with accuseds' defense. Pelz stated

that on 4 October 1944, he interviewed all of the men of -

~ accuseds' organization and their barracks mates who "were
interested" in the case and who were at that time available,

He spent all day on these interviews and covered all informa-

tion of benefit to the accused. He interviewed all witnesses

requssted by accused except & Major Anderson, whose testimony,

he believed, would be fully covered by other witnesses. There-

after accuseds' company departed far the .continent and, 'as

defense counsel, witness arranged with the prosecution to stipu-

late as to the testimony of certain unavailable witnesses. (There

were five such stipulations, four of which related only to accused,

" Thompkins, who was acquitted). About a week before the trial he

saw Bostic and Sweatt again and told them that he thought .their

interests would be best served by the use of special defense counsel.

He suggested First Lieutenant Pascal C. Reese who had been in

accuseds’ Battalion, and as they knew him, each seemed pleased to

have this officer represent them. Accused did not request a con-

tinuance or make any suggestion that anything further be done in

their behalf (R69,70), Lieutenant Reese testified that he was requested

to serve as special defense counsel a week before the trial, at

which time he received all papers pertaining to the case. On the

day before the trial, he interviewed accused and discussed the

evidence to be rresented in their behalf. Sweatt made no mention

- qf any additional witnesses whom he wished called and Bostic

" asked about his barracks companions and Major Anderson as wit-

nesses, Inasmuch as accuseds' company was on the continent and

stipulations containing the testimony of four witnessef had pre-

viously been obtained by the regularly appointed defense counsel,

Reese considered the available evidence sufficlient "to go to

trial with", He did not think Major Anderson's testimony would

be of material value, in view of what accused stated they expected his-

testimony to be: (R70,71). )

5. The crime of robbery is defined as

*the taking with intent to steal, of the perscnal

property of another, from his verson or in‘'his
presencez against his wdll, 0 or intimi-

dation® (MCM, 1928, par.l49f, p.170) (Underscoring
supplied). . .
~The evidence for the prosecution conclusively establishés all of

the elements of the crime of robbery. Two pocketbooks of Sergeant
Hensley, containing the smount of money alleged, wers taken from
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his person after he was held up at the point of a pistol, and
then knocked down by the butt of the weapon with violent blows on
his head, Accused Bostic and Sweatt were identified as the
assailants., lieutenant Dermont was similarly assaulted and put
in bodily fear and, after he had been overpowered and while he
was lying on the ground, a wrist watch was taken from his person.

The evidence further shows that in the accomplishment
of the robberies accused .Bostic and Sweatt, "acting jointly and .
in pursuance of a common intent®, assaulted Sergeant Hensley and
struck Lieutenant Dermort, their superior officer who was in the
execution of his office, in the manmer and under the circumstances
alleged. Each accused was armed and participated together in
these crimes. They were mincipals in a joint enterprise and are there-
fore equally guilty and Jointly responsible for all of the unlawful
acts regardless of who committed the particular elements of the
assaults and robberies (CM ETO 3740, Wilson and Andersey and author-
ities cited therein),

The testimony of record raised a question of fact of prime
importance regarding the identification of accused as the perpetrators
of the crime., Each denied committing the offenses. Thompkins was ac~
quitted. However, Bostic and Sweatt were positively identified by )
several witnesses as two of the soldiers present and participating in
the commission of the, crimes on the evening in question. Lieutenant
Dermont definitely recognized Bostic as the driver of the jeep and as
one of the soldiers assaulting 'and robbing him., He believed Sweatt
was another of those present that night., Sergeant Hensley and four
women positively identified both Bostic and Sweatt. The identifica~-
tions by the women were based on their seeing them that night and
from previous association with accused. The women had been in com-
pany with Bostic and Sweatt earlier on the evening in question, and
at the time of the commission of the assaults and robberies. Three
of them identified accused in the formation held for the purpose of
identification of the culprits, and all four identified them in
court. Their ldentifications under the circumstances carries great
weight, Although it was stipulated that ILieutenant Weitzer
if present, would testify that accused were present and asleep in
bed at midnight on the evening in question, this fact is not
altogether inconsistent with nor does it render impossible
accuseds' presence at the place nearby where the crimes were
committed two hours later. Questions concerning the credibility
of witnesses and the resolving of disputes of fact are issues for
the sole determination of the court and such findings, where
supported by substantial evidence, will not be disturbed by the
Board of Review (CM ETO 1899, Hicks; CM ETO 1953, lewis). The
record herein contains both substantial and convincing evidence of
the correct identification of each accused (Bostic and Sweatt)
and of their joint commission of the several offenses as alleged
(c¥ ET0 3628, Mason; CM ETO 3478, Marchegiano, et al and author-
ities cited thereins. The separate specifications, in this case, do
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not constitute an illegal or improper multiplication of charges -
(MCM, 1928, sec.27, pp.17,18; Bull JAG, May 1943, sec.428 (5
p.187; Bull JAG, September 1944, sec. l.|.22(l s P-379).

" 6+ The charge sheet shows that accused. Bostic is 25
years and three months of age and was inducted at Fort Custer,
Michigan, 24 August 1943; accused Sweatt is 19 years and five
months of age and was inducted at Camp Forrest, Tennessee, L
June 1943, No prior service by either accused is shown.

7. The court was legally constituted and had jurisdiction
of the persons and offenses, No errors injuriously affecting
the substantial rights of the accused were committed during the
trial. The Board of Review is of the opinion that, as to each .
accused, (Bostic and Sweatt) the record of trial is legally suffi-
cient to support the findings of guilty and the sentence.

8. The crimes of assault with intent to do bodily harm
with a dangerous weapon and robbery are punishable by confine-
ment in a penitentiary (AW 42; sec.276 and 28, Federal Criminal
Code; 18 USCA 455 and 463). The offense of striking a superior
~ officer while in the execution of his office is punishable by

death or such other punishment as a court-martial may direct
(AW 64). The gpsignation of-the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, of each
accused, is authorized tAW 423 Cir.229, WD, 8 June 194k, sec.ll,
’ para_.lgzh), 3b). '

"Q/z"’ JQ‘ g’\Qt""M e g <\\Judge Advocate

Judge Advoca.to

Judge Advocate
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Branch Office of The Judge Advocate General .

Private HAROLD G, NOE
. (31406621), Antitank
Company, 8th Infantry

with the ,
European Theater of Operations
ApO 887 - - )}
BOARD OF REVIEW NO. 1 23 FEB 1945 .
CM ETO 6435
UNITED STATES 4TH INFANTRY DIVISION.
v.' Trial by GCM, convened at Senningen,

Luxembourg, 30 December 1944. Sen-
tence: Dishonorable discharge, total
forfeitures and confinement at hard
labor for life, . Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York.

Nt S e ML e S P NP P

HOLDING by BOARD.CF REVIEW NO. 1 -
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldier named- above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specification~

CHARGE:" Violation of the 58th Article of War,

Specification: In that Private Harold G. Noe, Anti-

tank Company, 8th Infantry, who was then Special
duty with Service Company, 8th Infantry, did,
near Paris, France, on or about 25 August 1944,
desert the service of the United States and did
remain absent in desertion until he surrendered
himself near Antwerp, Belgium, on or about 30
November 1944,

He pleaded not guilty and, two-thirds of the members of the court pre-
sent at the time the vote was taken concurring, was found guilty of the
* Charge and Specification. Evidence was introduced of one previous con-
viction by speécial court-martial for absence without leave for eight

- 6435
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days in violation of Article of War 61. Three-fourths of the members
of the court’present at the time the vote was teken concurring, he was
sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for the
term of his natural life, The reviewing authority approved the sen=-
tence, designated the Eastern Branch, United States Disciplinary Bar-
racks, Greenhaven, New York, as the place of confinement, and forwarded
" the record of trial for action pursuant to Article of War 50%.

3. Prosecution's evidence showed without contradiction that sc-
cused, a member of the Antitank Company, 8th Infantry, was on 25 August
1944 attached to the Service Company of the regiment in the GRO section
(R8,10). The Service Company arrived at a small town about 25 miles
south of Paris, France, on the evening of 24 August, and remained for
the night in that bivouac (R6,7,10). Accused was present with the com-

" pany at that time (R6). At 1030 hours 25 August the company was alerted,
end 1t was expected that the company would move in the direction of Paris
about 1600 or 1700 hours (R7,11). About 1530 hours accused and two
_other soldiers went to a cafe located sbout one-half mile from the com-
peny area where they drank wine, After the expiration of about 25
minutes, accused left the cafe, without either an expression of his
intentions or explanation of his conduct to his comrades (R11l,12). He'
was not with the compgmy when it resumed its journey toward Paris at
about 1630 hours (R12) nor was he with it thereafter (R8,9,12). He had
no permission to be absent from the company (R5). It was stipulated
that accused returned to the military service by surrendering himself

at Antwerp, Belgium,on or about 30 November 1944 (R13).

4o After an explanation of his rights, accused elected to remain
silent, No evidence was presented by the defense (R14).

- 5. Accused was absent from military control without permission

or authorlty for 97 days durlng the height of operations which even-
tually liberated the greater part of France from enemy dominatlon.

He offered no explanation of his absence. The court was fully warranted
in finding him guilty of desertion as alleged (ICl, 1928, par.,130a, p.
143; CH ETC 1629, O'Donnell; CM ETO 2343, Welbes and authorities therein
cited; CH ETO 5406, Aldlnger; CM ETO 5414, White)

6. The charge shest shows that accused is 29 years of age. He

was inducted 29 September 1943 at Ansonia, COnnecticut. He had no prior
service. .

7. The court was legally constituted and had jurisdiction of the
person and offense., No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review -
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence,

- 6435
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g. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). The desig--
nation of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is authorized
(AW 42; Cir,210, WD, 14 Sept. 1943, sec.VI, as amended)

‘ {
// /ZA Judge Advocate v
M (’ W ' Judge Advocate

A e - Judge Advocate
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Branch Office of The Judge Advocate General
: with the
. European THeater ‘of Qperations
‘. Apo 887
. BOARD OF REVIEW NOe 1 . 26 JANT1945
CM BTO 6441 .
UNITED STATES_% SEVENI'HUNI‘I’FDSTA’IISAM
. Ve )  Trial by GCM, convened at Sarrebourg,
) Prance, 29 December 194)i. Seantencs
Privates GEORGE CAMPBELL ) as to each accused; Dishonorable
(36021288), and JOHN He ) discharge, total forfeitures and con-
COMKS (39236863), both of ) finement at hard labor for five years.
4382nd Quartermaster Truck ) Federal Reformatory, Chillicothe, Chio.
Company ) ' '

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldiem named above

"has been examined by the Board of Review and found legally surﬁ.cient
to support the sentences.

2. (Confinement in a penitentiary is authorized for the offense

_of robbery by Article of War 42 and section 28l, Federal Criminal Code

(18 usca. 463). However, prisoners under 31 years of age and with sen-
tences of not more than ten years will be confined in a Federal correction-
al institution or reformatory. The designation of the Federal Reformatory,
Chillicothe, Chio, as the place of confinement is, therefore, proper (Cir.
229, WD, 8 June 194, sec.II, pars.le(l), 3a)

'// Ay &I"" /‘ Judge Advocate

. 'k‘fm_,’z““q O A nier o Judge Advocate
@é Z @ é Judge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater of Operations -
APO 887 .
BOARD OF REVIEN NO. 1
27 JAN1945
CM ETO 6LLL4
UNITED STATES ; NORMANDY BASE SECTION, COMMUNICATIONS
. 3 - Z0NE, 'EIROPEAN THEATER OF OPERATIONS |
Ve . .
E Trial by GCM, convened at St, Laurent-
Private First Class RAFE . Sur-Mer, Calvadoa, France, 11,12 :
JONES (34419171) and December 1944. HORN, acquitted.
Private CHARLIE HORN ) Sentence as to JONESt Dishonorable
(38477396), both of 952nd discharge, total forfeitures and oon-
Quartermaster Service Com- Iinement at hard labor for ten years.
Py

HOLDING by BOARD OF EEVIER KO, 1 ;
RITER, SHERMAN and STEVEMS, Judge Advocates -

dle ‘na record of trial in the case of the soldier named
above has been examined by the Board of Review and found legally
sufficlent to support ths sentenoce,

2¢ Confinemsnt in a penitentiary is authorixzed for the of=-
fense of assault with intent to coamit rape by Article of War 42
and sestion 276, Federal Criminal Code (18 USGA.A55)s Priseners,
however, under 31 years of age and under sentence of not more than
ten years, will be confined in a Federal ocorrectional institution
or reformtarye The designetion of the Fedsral Reformatory, Chile
lieothe, Ohio, as the place of conrimmont is proper (Cir.229, ID,
8 June 194, lee.II, pars.1a(l), 3a).

%{K % Juige 'Adwca.te
W ("JW Jﬁdgo Advocate

(%M oL . m««, (z_ #udg._ J.Ldvocato'.,'
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Federal Reformatory, Chillicothe, Chioc.
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Branch Office of The Judge Advocate General

with the
European Theater of Operations

APO 887 :
BOARD OF REVIEW XO. 1 71 MAR 1945 .

CM ETO 6457

UNITED STATES 35TH INFANTRY DIVISION

Y. § Trial by GCM, convened at Oriocourt,
) France, 5 December 19.4. Sentence:
Private THECDORE J, ZACOI ) Dishonorable discharge, total for-
(36586012), Company I, . ; felitures and confinement at hard
137th Infantry labor for 1life, Eastern Branch,
) . United States Disciplinary Barracks,
) Greenhaven, New York,

: HOLDING by BOARD @ REVIEWX NO, 1
RITER, BURROW and STEVENS, Judge Advocates -

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review sgnd the Board submits this,
its holding, to the Assistant Judge Advocate Gensral in charge of the
Branch Office of The Judge Advocate General with the E\n'opean Theater
of Operations,

2. Accused was tried upon the followlng charges and specifica-
tions:

CHARGE I: Violation of the 58th Article of Tar.

Specification: In that Frivate Theodore J. Zacol,
Company "I", 137th Infantry, did, at Gremecey,
France on or about 27 September 194 desert
the service of the United States by absenting
himself without proper leave from his organi-
zation with intent to avoid hazardous duty,

. to wit: combat with the enemy, and did remain
absent in desertion until he returned to his
organization on or about 3C October 1944.
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CHARGE II: Violation of the €4th Article of Var.

Specification: In that # # % having received a
lawful command from Lieutenant Colornel
Alfred K Clark, his superiocr officer, to
report to the Company Commander, Company
wI", 137th Infantry, did, at Alincourt,
Frence on or about 30 October 1944, willa
fully disobey the same,

Fe pleaded not guillty and, all of the members of the court present at
the time the vote was teken concurring, was found guilty of both charges
and specifications, No evidence of previous convictions was introduced.
All of the members of the court present at the time the vote was taken
concurring, he was sentenced to be shot to death with musketry. The
reviewling authority, the Commanding General, 35th Infentry Division,
approved the sentence and forwarded the record of trial"for action un-
der Article of War 504! The confirming authority,’the Commanding General,
European Theater of Operations, confirmed the sentence, but, owing to
special circumastences in the case, commuted it to dishonorable discharge
from the service, forfeiture cf all pay and allowances due or to become
due, and confinement at hard labor for the term of accused's natural
life, designated the Fastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and withheld the ore
der directing the execution of the sentence pursuant to Article of Var
50k, This case 1s considered as having been forwarded to the confirme
ing aquthority under the provisions of Article of War 48, notwithstanding
the recital in the action of the approving authority, that it was for-
warded "for action under Article of War 503",

3, Prosecution's evidence established the following facts: Accused
was a rifleman in a squad of Company I, 137th Infantry led by Staff
Sergeant Franklin E, Maize (R7). On 25 September 1944, the company was
in the village of Gremecey, Germany. As a result of a counter-attack
by the Germans it was disorganized and part of it moved to a meighbor-

. ing woods where it esteblished ita front lines in an effort to estop

the attack., Malze's squad and other soldiers formed a detachment which
remained in the town to guard the battalion command post. On 27 Sep=-
tember Maize and other scldiers including accused left Gremecey in
Jeeps intending to join those elements of the company in the woods,

" Enroute the party encountered Germsns who had infiltrated through the
American lines., The enemy blocked the road with tanks., Maize and his
. en were forced to return. Upon arrival they were dispersed in groups
of three's to guard the flanks of the town (R7-10). As accused left
on this duty, Maize saw him for the last time until he met him in court.
4 day or =0 later rumners were sent about the town to assemble the men
of the company in preparation to move to the lines in the woods. At
that time accused was sbsent (R9),. The company commander did not give
him permission to be gbsent. A morning report of the company showed
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that accused returned to duty on 30 October 1944 (R10; "Govt." Ex.A).

On 30 October Lieutenant Colonel Alfred K, Clark was the
regimental executive officer, The military police brought a group of
stragglers which included accused to regimen headquarters at Alin.
court, France, where Lisutenant Colonel Clark gave accused a direct
oral order to retun to his company and report to his company commander
at once. Accused replied "he could mot comply". Thereupon the execu-
tive officer delivered to him a written erder which directed him

"to report to your Commanding Officer,
Co I, 137th Infantry, without delay.
Fallure to do so mey subject you to
trial by General Court-martial, the
consequences in time of war may be
death" (R12; "Govt." Ex,C).

Accused acknowledge in writing the receipt of the order, but repeated
that he Pcouldn't return to his company”, Had accused indicated his
willingnesa to comply with the order he would have been guided -to his
company or transportation would have been provided for him, He was
then placed in arrest and sent to the service company (R12,13).

4o After his rights were explained, asccused elected to be sworn
as a witness on his own behalf (R1,). He asserted that after his ar-
rival in France from England he suffered an infection of his feet and
had been hospitalized., About the middle of September 19/4, the in-
fection again became active and he left his company in order to secure
treatment, He spent two days at the battalion ald station where his
feet were bandaged., He continued absent from his company for a period
of not less than ten days during which time he visited several mili-
tary organizations, Finally he returned to his company about 27 Sepe
tember, He then described the events as proved by prosecution's
evidence (R15,16,20,21) and stated that he and two companions after
their effort to reach the company lines had taken cover in a cellar
in Gremecey at about 1000 hours on 27 September where he remained until
sbout 1600 hours, The town was under enemy shell fire during this
period., There had been an enemy counter-attack in the woods and the
3rd Battalion was surrounded. All Americans in the town commenced to
fall back to Pettoncourt, Accused and another soldier rede a truck of
an antiaircraft unit to that town where he remained in a barn overnight.
He declared that at this time he

"wasn't with Company I in Gremecey. I
wes just returning to Company I * # %
I didn't leave the organization because
I wasn't with the organization"(R19).

He did not know where to find any one in Gramecey Forest (R25), ¥When
asked why he did not go back to the forest when the shelling ceased :
6157
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"he answered}

*Do you think I was going to walk up

to Gremecey Forest by myself? There
had been a counter-gttack up there

and I didn't know what to do, There

was no company there, There was just
a few scattered men there - this bunch
and that bunch. There was no one

in direct command * % *#(R25),

The next day he went to Nancy where he remsined two days, and then re=
ported to the military police who returned him to Headquarters 35th
Division, Two days later he was sent to his regiment. He"was pretty
nervous and pretty well banged around", He "didn't like the idea of
goint up there to the lines". He was sent by a Captain Friedman to
see Captain Schwartz, the division psychiatrist, but failed to see
him because he had no sppointment (R17,18). He was then sent to an
area where he handled barracks bags for about 2} or 3 weeks and at the
end of that time sbsented himself without permission and went to
Nancy, where he remained from four to six days when he surrendered to
the military police who sent him to his regiment (E18,22), At re-
gimental headquarters Lieutenant Colonel Clark gave him an crder to
return to his company, It was both oral and in writing., He was con-
fused and nervous when he reszeived the order, .

#I can truthfully say that I didn't
"know at that time what refusing to
obey an order of a superier officer
was, and I didn't have explained to
ms - - Well, I didn't say, 'No, I am
not returning to the company! * %

I was sQsent from the company only -
the only time I was actually absent
without leave was the week I was in
Nancy"(R18,19). :

He didn't disobey Lieutenant Colenel Clark's order

"Because I, at the time, was gtill
suffering from shock from several
‘close calls I had, and I wanted to
talk to Ceptain Schwartz. I wanted
to see if ‘I could get transferred to
another outfit" (R20). ‘

He received no explanstion of the penalty if he refused to cbey the

?rdex)' and he didn't have any idea of the seriousness of his offense
R23).
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5. &, e I Specification: Prosecution's evidence,
which 1= corroborated in its vital particulars by accused's own
testimony, showed that hls company on 27 September was attacked
by the enemy and forced to adjust its positlion and lines. The
exigencies of the situation compelled its commander to divide
his force snd station part of it in the town of Gremecey t6 guard
the battalion command post while the remsinder of the company
sought to establish new lines in the Forest in order to stop the
enenmy counter-sttack, Accused's place of duty was with the com-
mand post guard which although separated from the main body remained
a part of that organization., When the detail including accused
was foiled In its attempt to reach the newly estsblished lines and
was compelled to retwrn to the town where flank outposts were estab-
lished, it was accused's duty to remain with his detachment, The
fact that 1t was under enemy artillery fire increased his respon-
sibility rather than lessensd it. He was in the midet of the com-
bat activities and to attribute to him knowledge of the critical
situation of his company and the threats to the lives, and physical
well-beling of its personnel not only dces no violence to rights of
accused but is the only permissible inference within reason or
probability, Finding-himself in this eituation he left his command
without authority. The court was fully justified in concluding that
his departure was motivated by the intent to avold further hazards
of battle, All of the elements of the offense alleged were proved
by substantizl evidence (CM ETO 7637, Jurbala; CM ETO 7413, Gogol,
and authorities therein cited).

b, Charge II and Specificgtion: The evidence substantially .
supports the finding that accused willfully and knowingly vielated

Lieutenant Colonel Tlark's order to return to his company and report
to its commander. It was the court's duty to resolve conflicts im
the evidence and its findings are conclusive upon appellate review,
There can be ro doubt as to accused's gullt (CM ETO 7687, Jurbala,

supra; CM ETO 7500 teglf and Wloczewski).

6. The charge sheet shows that accused is 26 years of age and
was inducted 17 March 1943. No prior service is shown,

7. The court was legally constituted and had juriediction of
the person and offenses. No errors injuriously effecting the sub-
stantial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of trial ia
legally sufficlent to support the findings of guilty and the sen=-
tence as commuted, .

8. The penalty for desertion in time of war is death or such
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other punishment as a cowrt-martial may direct (AW 58). The desig-
nation of the Eastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of sonfinement, is authorized
(AW 42; Cir.210, WD, 14 Sept. 1943, sec.VI, as amended).

) 7
/ 4 ! / e
/) a Sl iy | Judge Advocate
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/%' /j ;é_xgyr Judge Advocate

._&M/ Z . A@%f_&ﬁgé Advocats

6457

X
COHEIDENTIAL



(59)
. 1st Ind. ‘

¥ar Department, Branch Office of The Judge Advocate General with the

European Theater of Operations. %1 MAR B’%S T0: Commanding
General, Furopean Theater of Operations, 887, U, S, Army.

1. In the case of Private THEODORE J. ZACOI (36586012), Com~
pany I, 137th Infantry, attention 1s invited to the foregoing hold-

. ing of the Board of Review that the record of trial is legally suf-
ficient to support the findings of guilty and the sentence as commted,
which holding is hereby approved. Under the provisions of Article
of War 50%, you now have authority to order execution of the sentence,

2. When copies of the published order are forwarded to thils
office, they should be accompanied by the foregoimg holding and
this indorsement, The file rmumber of the record in this office is
CH¥ ETO 6457. For convenience of reference pleasse place that rnumber
in brackets at the end of the order: (CM ETO 6457). ‘

< "

Assistant Judge Advocate Gemeral,

-

(Sentence as commted ordered‘ executed, GCMO 100, ET0, 4 April 1945,)
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Branch Office of The Judge Advocate General ‘
with the .

European Theater of Operations
APO 887

q

BOARD .OF REVIEW NOT l 21 FEB 1945

CM ETO 6468

UNITED STATES g 80TH INFANTRY DIVISION
v. ) Trial by GCM, convened at APO 80,

' ) U. 8. Army, 12 January 1945.
Private MAURICE PANCAKE ) , Sentence: Dishonorsble discharge,
(35676663), Company D, )  total forfeitures and confinement
318th Infantry . g at hard lsbor for 1life. Place of

confinement not designated.

HOLDING by BOARD CF REVIEW NO. 1
RITFR, SEERMAN and STEVENS, Judge Advocates

1. The iecord of trial in the case of the soldier mamed above
has been examined by the Board of Review.

2. Accused was trled upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of Var.

Specification: In that Private Maurice Pancake,
Company D, 318th Infantry, did, in the vicinity
of ‘Thionville, France, on or about 15 November
1944, desert the service of the United States,
by quitting and absenting himself without proper

. leave from his organization and place of duty

! with intent to avoid hazardous duty to-wit:
participation in operations ageinst an enemy
of the United States, and did remain absent in
desertion until he was apprehended at Cherbourg,
France, on or about 20 Noverber 1944.

He pleaded not guilty and, all of the members of the court present at the
time the vote was taken concurring, was found guilty of the Charge and
Specification. Evidenge was introduced of two previous convictions, one

-1 -
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by special court-martial for gbsence without leave for 13 days and one
by summary cdurt-martial for absence without leave for 8 hours, both in
violation of Article of ‘War 61. All of the members of the court present
at the time the vote was taken concurring, he was sentenced to be dis-
honorably discharged” the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor, at such place as the
reviewing authority may direct, for the term of his natural life. The
reviewing authority approved the sentence but did not designate a place
of confinement, and forwarded the record of trial for action pursuant

to Article of War 50%

3. The evidence for the prosecution established the following facts:

On 15 November 1944 sccused was a private in Company D, 318th
Infantry, and served as a jeep driver. He was engaged in hauling anmumi -
tion for the first machine-gun platoon of the company, which was then
located in the proximity of Thionville, France (R8). That platoon
operated with one of the rifle companles of the regiment. It was in a
defensive position three or four kilometers from the town.  On that
date and until the end of November the platoon was engaged with the
enemy (R7,8,10).

On the'dbove-mentioned date accused was ordered to the motor
pool for a gasoline inspection. He informed his platoon sergeant that
he intended to go to the pool and that was the last he was seen by the
sergeant (R8). The company commander and the first sergeant of the
company instituted a search for him during the evening but he was nob
found (RlO)

' The - officer who Investigated the charge against accused inter-
viewed him and, after he was duly informed of his rights, accused made a
statement. The investigating officer narrated this statement as follows:

"Ho said he went AWCL, * * % he said he was a
Jeep drivdr and in the afternoon he was moving
up some stuff with his car, he was getting some
rolls from the roll truck and I believe he told
his platoon sergeant that he had a flat and after
the detail was finished he went to the next
- town and while he was there he had himself treated |
at the aid station for a bad cold and he met a '
fellow by the name of Private Brown who was re-
turning to duty after being hospitalized and had
got up as far as the rear train and that he and
Brown went AWOL fpom the aid station in the
vicinity of Thionville, France. He drove his
Jeep back to the aid station and went off by
hltch-hiking and he rode most of the night and
walked quite a way too, end they kept this up

TR 6468
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for five days and that he went generally in the
direction of Cherbourg, France and I believe I
asked how come he got picked up and he said the
MP's made a three day search there looking for
AWOL's and were stopping all GI's and that's how

- they picked him up. I don't believe it was in
Cherbourg they picked him up but it was in a
town close to Cherbourg. ¥ % % he sald he had
been a bazooka man and en ammnition bearer and
that he had flat feet and they made him a jeep
driver. He said once before he had been under
an artillery barrage and that shook him up and

' that he was hospitalized for.seven days" (R6-7).

4. The evidence for the defense summérizes ag follows:

Technical Sergeant Stanley A, Paglmer, sergeant of accused's
platoor, on cross-examination testified that all of the soldiers of his
platoon were "pretty good men". He never noticed anythlng exceptional
or anything discreditable as to accused (R9)..

Private Fred E, Beck, of accused's company, testified that ac-
cused complained to him concerning headaches. He "got dizzy and then
he had to sit down for awhile" (R12).

”»

Private First Class Luther W. Scheel, a cook of accused's com-
pany, stated that accused had complained that he suffered from headache.
He talked in his sleep and when he awoke he seemed frightened. He was
"mighty good" as a kitchen helper (R13).

Private First Class Patrick R, McCarthy, a squad mate of ac-
cused, testified he worked_with accused under combat conditions, and
particularly in "[Eleaning? out some snipers and things of that sort".
He was a brave man and alert. At Sil le Guilliume, while the company
was yet "green", it was under heavy sniper fire. Accused performed
creditahly. At St. Genevieve accused came under heavy artillery fire
end "from that time on he didn't seem to be the.same, he was nervous and
feemgd very fearful from that time on of the consequences to himgelf"

R14

Major Isidore Tuerk, Medical Corps, division neuropsychiatrist,
examined accused, who had been under his care for battle fatigue.

"He was a patient from September 23d 1944 to Sep-
tember 27th 1944 at which time he was sent to the
‘convalescent station and then returned to duty on
September 30th, 1944. He claimed at the time
that he came in on September 23d that his head
ached and that he was nervous and torn up" (R15).
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Witness examined accused on 10 January 1945.

"At that time he told me that when he left the
convalescent station, his head bothered him a
.1ittle but he took a job as a jeep driver and
got along rather well except on occasion when
there was a lot of noise and then his head
bothered him. However, on November 15th he
said he got nervous and scared under artillery
fire and took off because he was nervous and
his head ached., He finally got back to his
outfit some time early in December and since
then he says he has been getting around rather
well but at times he gets nervous and headaches
bother him. He is preoccupied about his family,
his sister and his father and nis mother who he
claims were dependent upon him and he worries
about them and is concerned about them. He
knew that it was wrong to leave without permis-
sion and it was my opinion that he was sane at
the time of the examinatlon, that he knew the
difference between right and wrong, that he was
‘sane at the time of the alleged misdeed and
that he could be held responsible for his
actions"-(R15). ‘

5. After his rights were'explained to him, accused elected to
remain silent (R16).

6. Assuming that proof of physical disablement of an accused to
the extent he is unable to perform his dutles 1s a defense to the insgtant
charge, the court by its finding resolved this issue against accused.
Such finding is binding on appellate review (CM ETO 4702, Petruso and
authorities therein cited).

The evidence is clear and uncontradicted that accused's pla-
toon on 15 Novermber 1944 and for a considerable period therecafter was
actively engaged with the enemy. Accused was an ammunition bearer
whose duty required him to supply ammunition to the front lines. He
took advantsge of the opportunity afforded him when he went to the motor
pool on the evening of that date to leave his command without authority
and remained absent until he was apprehended five days later. The
evidence considered as a whole was of such substantial and pertinent
nature as to justify the court in Inferring therefrom that accused
deliberately quit his place of duty with the platoon without permission;
that he was fully informed as to the hazards and perils to be encountered
and knew they would continue indefinitely; and that he deliberately ab-
sented himself to escape the same. The prosecution proved all elements
of the charge against accused in a substantial manner (CM ETO 4054,
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Carey et al; CM ETO 4570, Hawkins; CM ETO 5155, Carroll and D'Elis).

7. Evidence was admitted which showed that accused had been con-
victed by a summary court on 9 Decenber 1944 for absence without leave
for eight hours and 15 minutes on 7 December 1944 in violation of the

" 6lst Article of War. The offense and conviction occurred after the
offense involved in the instant cgse but before the trial thereof.
The evidence of this conviction was improperly admitted (CM 199969,
Harris, 4 B.R. 205; Cl 230826, McGrath, 18 B.R. 53). The error did
not influence the findings of guilt but only the sentence. A recon-
sideration of the. sentence by the reviewing authority is thus indicated.

8. The charge sheet shows that accused is 23 years and six months
of age. He was inducted 9 December 1942 to serve for the duration of
the war plus six months. He had no prior service. .

9. The court was legally constituted and had Jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to
support the findings of guilty and the sentence.

10. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58). . By supple-
mental action, the Eastern Branch, United States Disciplinary Barracks,

Greenhaven, New York, should be designated as the place of confinement
(AW 42; Cir.210, WD, 14 Sep 1943, sec, v , asaameﬁded) :

//4&%~¢ ' Judge Advocate

/%i'aﬁf-’é’fm TAELL e Judge Advocate

C;Q 'gff 7 Judge Advocate
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Branch 0ffice of The Judge Avocate General
* with the ' .
European Theater of Operations
kpo 887
BOARD OF REVIEW NO. 2, 10 FEB 1945
oM ETo 6497 '
UNITED STATES 3 FIRST UNITED STATES ARMY
Ve ) Triel by GCM, convened at Saint
: ) Trond, Belgium, 4 January 1945.
Private WALTFR GARY, JT. ) ‘- Sentences Dishonorable discharge,
(34628558), 3168th Quarter- ) total forfeitures and confinement
master Service Company. ; &t hard labor for 20 years. United
. Statea Penitentiary, lLewisburg,
) Pennsylvania,

HOLDING by BOARD OF REVIEW NOs 2
VAN BENSCHOTEN, HILL and SIFEPER, Judge Advocates

l. fThe record of trial in the case of the soldier named above
has been examined by the Board of Review,

2+ The Specification, Charge I, alleges that accused deserted

7 September 194L, and remeined absent in desertion until apprehended
2 November 194}, a period-of 57 days. The reviewing authority approved
only so much of the findings of guilty of the Specification, Charge I,
and of Charge T, as involves conviction of desertion on 7 September
~194) end remaining ebsent therein until 1 October 194k4. Mere un~
authorized absence for 2l days does not, of itself alone, constitute
a substantial basis, nor is any other circumstence shown to support
an inference of the requisite intent to establish desertion. In the
opinion of the Board of Review the record of trial is legally suf-
ficient to support only so much of the findings of guilty of the
Specification, Charge I, and of Charge I, a3 involves finding accused
guilty of absenting himself, without proper leave, from his command
in the vicinity of Marolles, France, from about 7 September 1944, to
about 1 October 194k, in violation of Article of War 61,

Pt 6497
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3. Ppenitentiary confinement is not authorized on conviction
‘'of a violation of Article of War 61. The designation of the place
of confinement should be changed to Bastern Branch, United States
Disciplinary Barracks,.Greenhaven, New York (AW 42; Cir.210, WD,
1) Septs1943, sec VI, as amended).

PPy I\ N ) - -
- %ﬂ@v&;%t&x N Tudge Advocate
A%%;ZZwMJr&E
‘ Judge Advocate

Judge Advocate
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Branch Office of The Judge Advocate General "

with the
Buropean Theater of Operations
- APO 887
BOARD CF REVIEW NO, 2 N -
. L4 MAX, 1945
CM ETC 4522
.UNITED -STATES ) SEINT SECTION s COMNUNICATIONS ZONE,
g EUROPEAN T‘IEA’*’ER OF OPERATIONS
Ve
o ) Trisl by GCM, Pans, France, 7
Private FDVARD CALDWELL ) December 19ll. Sentence: Dishonorable
(34418519), 3412th Quarter- - ) discharge (suspended), total forfeitures
master Truck Company ) and confinement at hard labor for five
: )  years." Loire Disciplinary Training
) Center, Le Mans, Frances,

HOLDING by BOARD OF REVIEN N0, 2
' VAN BINSCHOTEN, HILL and EVINS, Judge Advocates

1, The record of trial in the case of the soldier named above has
been examined in the Branch Office of The Judge Advocate General with the
European Theater of Operations and there found legally insufficient to
support the findings and the sentences The record of trial has now been
examined by the Board of Review and the Board submits this, its holding,
“to the Assistant Judge Advocate General in charge of said Branch Office,

2, Accused was tried upoh the following charges and specificationst

CHARGE I: Violation of the 92nd Article of War,.
(¥olle Prosequi) -
Specification: (Nolle Prosequi)

CHARGE II: TViolation of the 93rd Article of War,.

Specli‘lf'atlon- In that “Private Edward CaldWell,
3412th Quartermaster Truck Company, did,
at Chartres, France, on or zbout 6 October
19LL, with intent to do him bodily harm,
commit an assanlt upon Edmond Champroux by
wrongfully holding a dangerous weapon, to-wit:
a knife, against the throat of the said
Edmond Champroux and thereby placing him

in fear, g ; 652 2
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He pleaded not guilty to the charges. and specificationse The prosecution
thereupon nolle prossed Charge I and its Specification. He was found
guilty of Charge II and its Specificationa No evidence of previous con=-
victions was introduced. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due, and

- 40 be confined at hard laboy at such place as the reviewing anthority may
direct, for five (5) yearss The reviewing suthority approved the sen- -
tence, ordered its execution, but suspended the execution of that portion
thereof adjudging dishonorable discharge until the soldier's release from
confinement, and designated lLoire Disciplinary Training Center, Le Mans,
France, as the place of confinement. - The.proceedings were, published in
General Court-Martial Orders No. 7, Headquarters Seine Seci’n on, Communica=-
tions Zone, European Theater of Operations, United States Amy, 5 Janua.ry
1945,

1

) 3¢ Evidence mtroduced by the: prosecutlon shorwed that accused is .

. a private in the 3412th Quartermaster Truck Company (R10,12; Pros.Exs. 1,2)..
On 6 October 1LY, Edmond Champroux of Paris, France, was walld_ng on the

' highway between Courville and Chartres, accompanied by his twelve-year old
daughter. This was at about 2100 hours (R7). Monsieur Champroux testified
that he was pushing a bicycle, At that-time, he was accosted by two colored
men, In his testimony the witness called one "the big one", -and the other
Bthe 1little one", He was unable to identify accused, However, from the
subsequent testimony of accused "the big one® was identified as Private

" Abbott and "the 1little one" as accused (R5,6,13,1L4). Abbott said to .
Champrouxs "Chocolate", The latter refused, ‘I’hen his daughter, walking
behind him, shouted "Papa, Papa", and he himself was takenm "at the throat
from behind" by Abbott. He was also struck "at the shoulder", Turning
around, Champroux saw another colored man, accused, going off with his
daughters A struggle followed between Champroux and Abbott, during which
the former was stabbed in the left arm by Abbotte The Frenchman fell down.
and Abbott sat on him, holding a knife at his throat to prevent him scream-
ing (R5,6,8)s "A moment later", accused came back to replace Abbotte
Champroux said Abbott gave accused his knife, "He Laccusegl] held me with
his knife at my throat to prevent me from shouting" (R6)e Champroux
continued:

"A moment later the big one came back. He took
me under his arm and lay me over into the middle
of the fleld, He threw me to the ground and he
held me down with his knife, My litfle girl was

- about two or three meters distance from me. She
was lying in a hole and the big negro who had
gone away from me was lying on top of here Trom
time to time the two negroes talked between them
but I couldn't understand what they were talking
about., Sometimes when cars were passing on the
highway and illuminating the surroundings, he put
his knife closer to my throat and said tsh, she!
The little negro hid his face in his hand in order
that I may not recognize him, A moment later the
little one got off me and I took advantage of his 4 .
movement and got to my feet, too, When I got off- 6522 _
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I saw the big one of the two arranging-and drawing
up his trousers, and then the'little one said some-.
. ‘thing and théy took some money. out:of their pocketss -
- He crumpled it in his hand and threrit to the grounds = -
- I took. the money up because I saw by this money
there might be 4 possibility to-discover them. After
this event I said:to my daughter, 'Now let's go homedt
" We went up to the highway where I took up my bicycle .
~'which was lying on the grounde At this moment my *
. little daughter said *Papa, Papa,.the negro is coming
“backe? They actually came back and went up to hols’
" -in which my daughter was lying, It seemed to me they
- had forgotten or lost something because they were
‘searching their pockets. Later they went aways I
© .. went away myself with my little daughter and myself \
‘and about one hundred meters later I fell down and . * .
_ feintede When I came to myself again I asked my .
" 1ittle daughter to'go over to Chartres and ask for
"t helps She went over to the gendarmerie, police,.
. and I myself went over to Chartres and there a
policeman brought me to a hospital to have my wounds
. treated and there I found my daughter, Later on the
. “/‘American Military Police brought us to the camp of
~ " the negroes but I couldn't recognize the colored men" .
b (R6 e Lt . : o
: oy ) . .
. On cross-examinatlon Champroux again said that accused, whom he descri.bed
‘as "the 1ittle one™ held the knife in his-left hand and said ®sh,sh", .-
- when the ‘cars went by on the roade The prosecution also showed that ac~:
. cused made two statements, after being warned of ‘his rights (R10,11; e
- ProseExsel,2)e In the first statement accused said that Abbott took him up -
* the road and: ‘showed him & male ‘French clvilian and g woman l,y:ng on the
’ ground, He sald that when he saw the’ couple ‘he started to back away .
and,/desplte threats made by Abbott, fled the scené and feturned to camps
r.In the second statement made on 12 October 194, a few days after the -
first, accused admitted that he ‘had been present during the entire ocour-
. rence, admitted certain acts of cooperation, but cld.med that 'l:his was due
,',to threats made by Abbo’ct. AN . :

e

L ST The prosecution introduced as'a witness Claudine Chemproux, the .~ -
daughter ofChamproux, ‘& twelve-yeer old girl, Claudine testified without. . -
%" having first been placed under oath,” The trial judge advocate asked the-. . °
-, courtts. permission to examine the’ daughter without placing her under oath,

to which request the law member answered "The court grants permissicn®, = .
- Among other things she 'said that’ she "sam‘ the little one hold his knife. 10
the throat of ny father" (139,10) ~ N

R .
W

ot g h. Accused, adnsed of his rights, testiried on hts om behalfo <
- said that-on the night in question Pr:lvate Abbott called him from a camprire

- ” where he was heating a box of rations and without explanation took him up-

.- the road towards Chartres. Accused said he théught they were ‘going to get

a drink (R13 lh,l?).. On the road, going the sme cnreotion, there we.s 6 5 2 2
S marugm
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man and a llttl ? nan was pushing a bicycle and the 1little girl
was walking behln 7ee1a% ge thoucht that Abbott would pass the man, but
that Abbott walked up behind the man and, instead of passing, grabbed him
from the backe The little girl shouted “Papa, Papa%, Abbott said to ac=
cused "Boy, get that woman". Accused explained, "iell, I got the little
girl by the hand and went out into the field azbout 10 feet and I looked
back and I couldn't see Abbott or the man, either one%, He then returned
to where Abbott was holding Champroux, the girl following him, and Abbott
told accused to hold the man and threatened to cut off his head if he dd
not complye. Abbott had a kmife out and the blade was open. Accordingly
he "squatted down by the man but" according to accused "I did not have
anything in my hand", He insisted that he did not have a knife in his
hand and that when he squatted down beside the mart he did not do anything,
but that he only told him "I am goode I am not going to hurt you", Asked
why he told this to the Frenchman accused answered: ™Well, he was strug-
gling like he was'hurt, or something or worrying", He glso testified that
Champroux and his daughter looked like the couple that he and Abbott had
met that night (R1L=-20).

5« The record shows that the unsworn. testimony of Claudine Champroux,
the 12 year old child, was received by the court without objection by the
defenses The defense did not expressly waive its right to object to this
testimonys The admission of the testimony of this girl was clearly er-
roneous (Dige Op. JAC 1912-19L0, sec.395, (58), pe.238, CM 185972, 1865L5
(1929); Bull JAG Vol.I, sec.376(3),-CM 220359, Archibald; A.W. 19).

In 1etﬂrm1n1nv whether the error of the court in-accepting this
unsworn testimony injuriously affeécted substantial rlvhts of accused, it
is noceosgny to apply the established rule that

"The receptlon in any substantlal quantity
of illegal evidence must be hald to vitiate
“a finding of guilty of the charge to which
such evidence relates unless the legal evi-
dence of record is of such quantity and
quality as practically to compel in ‘the
minds of conscientious and reasonable men
the finding of guilty" (CM ETO 1201, Pheil;
Cil TTO 1693, Allen; Ci ETO 2195, Shorter).

The evidence shows that at the time and place alleged in the
" specification there was an assault with 2 dangerous weapon, a knife, made
upon Edmond Champrouxe This assault lasted and continued from the time
that the struggle started between Champroux and Abbott, during the subse-
quent period when Abbott stabbed the Frenchman in the left arm, zot him
down, and sat on him, holding a knife at his throat to prevent him from
screanming, ,after which he, Abbott, was relieved by accused who took his
“place, up until the time that Champroux was finally released and permitted
to leave the scenes The fact that the assault had changing aspects such as
the physical struggle, the actual stabbing, the change in the position of
the knife to one of close proximity to the throat, the change in the person
~of the assailant or the guard, does not alter the fact that it was one
‘contimuing assault.

o
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Nor is the foregoing conclusion dependent on the knife being
in close presence of the victim at all times. Tven if accused did.not have
the knife in his possessipn when he was guarding Champroux, it remained a
continual threat since it had already been used as a weapon of intimida=-
tion and was available for use by loore on a mgment'!s notice should
Champroux stert struggling to escape from accused.

The evidence, found in the admission of accused on the stand that
when Abbott grabbed the father, he at the direction of Abbott "got!" the
little girl by the hand and took her out into the field, shows that Atbott
and accused were acting jointly with each other and in pursuance of a common
purpose. Accordingly, the act of the one was the act of the other (1CM,

1928, par.lllc, p.117; VWharton's Criminal Tvidence, 1lth Ede 1935, sec.699,

Dp .1183"1108) e

If Abbott held a knife at the throat of Champroux during this

assault, since this was a joint undertaking, that act was the act of accused,

could be charged against him, and would afford the basis of a finding of

guilty ageinst accused, MNor is the rule thus applied a&ffected by the fact
that Abbott and accused were not charged jointly nor by the failure of the
specification to allege that accused was acting in conjunction witii Abbott
(‘Ch, 1928,par.27, p.18, appendix L, par.X, p.237, Thartont!s Criminal Fvi-

-dance;y 1b1d, s701, p.1190).

Proof that the knife was held by Abbott rather than by accused,
as alleged in the Specification, was not a fatal variance, "an indictment
may charge a defendant with being a principal in the commission of an of-
fense, and conviction will follow if the evidence sufficiently shows that
he was merely present, aiding and abetting" (Wharton's, ibid, sec.1032, p.181l).

Entirely disregarding all of the girl's testimony, there still
remains compelling evidence-to support the court's findings of guilty,.

In view of the foregoing, it is the opinion of the Board of Teview
that the acceptance in evidence of the unsworn testimony of the daughter -
was harmless and did not constitute error prejudicial to the substantial
rights of accused (Bull, JAG, vols III, No 5, p. 185, sec.382(2), Ci ETO
1693, .Allen).

7+ The charge sheet shows that accusedris 23 years of zgz and was
inducted at Fort Benning, GeqQrgia, on 12 October 1942 to serve for the
duration of the war plus six months. He had no prior service,

8. The court was legally constituted and had jurisdiction of the

. person and offense, No errors injuriously affecting the substantial richts

of accused were committed during the triale The Doard of Review is of the
opinion that the record is legally sufficient to support the findings of
guilty and the sentence,

App S e T
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9. The offense of assault with intent to do bodily harm with a
‘dengerous weapon in violation of Article of tar 93, is punishable by
confinement for five years (MCH, 1928, par.lOLc, p.99)s The designation
of Loire Disciplinary Training Center, Le lans, France, as the place of
confinement is propér (Ltr., Hq. Buropean Theater of Operations, AG
252 Op TP, 19 Dec. 19Ll, pare3)e -

N (Mﬁdge Advocate
W Judge Advocate
V% z ‘ Wmdge Advocate
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887 .

BOARD OF REVIEW NO. 2 24 FEB 1945
CM ETO 6523 '

UNITED STATES SEINE SECTION, COMMUNICATIONS ZONE,
EUROPFAN THEATER OF OPERATIONS.

A ) . * .

Trial by GCM, convened at Paris,
Francs, 7-8 November 1%4. Sen-
tence: Dismissal, total forfei-
tures and confinement at hard
labor for ten years. Eastern
Branch, United States Disciplin-
ary Barracks, Greenhaven, New York.

First Lieutenant JOHN R.
KNAPP (0-1107523), €l6th
Engineer Aviation Batta-
lion |

St e N ot e e o N P

HOIDING by BOARD F REVIEW NO, 2
VAN BENSCHOTEN, HILL and SIEEFPER, Juige Adwocates

le The record of trial in the case of the officer named
above has been examined by the . Board of Review and the Board sub-
mits this, its holding, to the Assistant Judge Advocate General
in charge of the Branch Office of The Judge Advocate General with
the Euwropean Theater of Operations.

2, Actused was tried upon the following Charge and speci-
fications: : - :

CHARGE: Violation of the 93rd Article of Ware

: Spscification 1¢ In that First lLieutenant John
Re Knapp, 816th Engineer Aviation Battalion,
Euwropean Theater of Operations, United

+ States Army, did, in canjunction with

Private Lloyd D, Thomas, 816th Engineer Avia-
tion Battalion, Ewopean Theater of Operations,
United States Army, at Paris, France, on or
about 2 October 1944, in the nighttime felon-
iowly and turglariously break and enter the
dwelling house of Andre Dales, 19 Rue Lauriston,

- B 1-%:
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with the intent to commit a i‘elony,
viz, larceny therein. _ -

Specification 2: In that First I.d.eutmant
John R, Knapp, 816th Engineer Aviation
Battalion, European Theater of Opera-
tions, United States Army, did, at
Paris, France, on or about 2 October
1944, in. conjunction with Private
lloyd D. Thomas, 8l6th Engineer Avia-
tion Battalion, European Theater of
Operations, United States Army, and
Private Dolliver Spurlock, 816th Engi-~
neer Aviation Battalion, European
Theater of Operations, United States
Army, feloniously and wrongfully take,
steal and carry away from the dwelling
house of Andre Dales 180,000 francs,
French currency, of the value of about
$3,600.00, the property of the afore-
said Andre Dales.,

He pleaded gullty and was found guilty of the Charge and speci-
fications. No evidence of previous convictions was introduced.
He was sentenced to be "dishonorably" diamissed the service, to
forfeit all pay and allowances due or to became due and to be
confined at hard labor at such place as the reviewing authority
may direct, for ten years. The reviewing authority, the Com-
manding General s Seine Section, Communications Zone, European
Theater of Operations, approved the sentence and farwarded the
record of trial for action under the provisions of Article of
War 48, The confiming authority, the Commanding General,
European Theater of Operations, confimed the sentencs, desig=-
nated the Eastem Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement and withheld
the order directing exeeution thereof pursuaht to the provisions
of Article of War 503,

3. The prosecution's evidence substantially shows that
on 2 October 1944, M. Andre Dales was the proprietor of a cafe
at 19 Rue Lauriston, Paris, where accused had visited a nunber
of times and had becoms. friendly with Dales who adced accused
if he would be able to bring him some clampagne from the countrye.
Accused agreed to & so and on the night of 2 October, visited
the cafe and informed Dales that the truck with champagne was
waiting outside Paris and Dales and his friend Jimmy de lont~
Saint Amand, who spoke English, went with accused to the water
disposal plant of Ste. Ouen, where two armed soldisrs appeared
and talked with accused (RS~9). Dales was then informed by ac-
cused that the truck had either broken down or been taken by
the police and they all returned with accused to the cafe, where

6523
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accused asked Dales if he really had the money to pay for
the champagne (R10)s On being told that Dales had the
money, accused asked to see it and was taken by Dales to
his apartment over the cafe and shown the money, .about
180,000 francs, including about 15 English pounds and
soxe HAperican dollars, in a little iron box. There were
two ways to get into the apartment, -one from the back

of the cafe and one from the street. This visit to the
apartment occurred about ten o'clock that night. They .
then retumed to the cafe downstairs where the two

soldiers waited and the three of them (accused and two
soldiers) left shortly after (R11). About one o'clock that
night, the cafe was closed and Dales returned to his apart-
ment upstairs where he found the street door open, the lock
on it broken and the iron btox and money gone. He immediately
reported his loss to the American Provost Marshal. The rext
morning he saw accused on the street in his truck and accused
indicated he wanted to see Dales. After he was arrested ac-
cwsed took the money from his blouse in the presence of the
police; they counted it together and Dales put it in his poc-
ket. It was later turred over to the police (R12-13,14,17-18,
25)e Accused was not drunk on the night of 2 October 1944
(R14). Accused, after dws warning of his rights in so doing,
gave an agent of the Criminal Investigation Division, United
States Ammy, on 4 October 1944, a sigred sworn statement

(R22; Pros.Ex.D) amounting to a complete confession as follows:

"On 2 Oct. 1944 at about 1900 hrs. I ar-
rived in Paris with pvts. Spurlock and
Thomas, from my organization.

We had just been paid and we had come to
Paris to & some drinking. ¥e went to

a cabaret, I don't know the name of the
street and entered a bar called 'Maurit-
zon' as closely as I can remember.

After having a few drinks the proprietor
approached me and asked me if I would
transpart some champagne for him,

I asked him if he had the money to pay me

if I did, He then took me upstairs to his

apartment and showed me his strong box full
. of francs, dollars and poundse

Thinking to myself that this man was no good
we decided to bust into his room and take
the money.
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We went downstairs again anddank for
a couple of hours and left at about
2300 hrs.

In about 15 minutes Thomas and myself
returned and went upstairs to the man's
apartment, and Thomas pushed open the.
door breaking-the locke I was standing
at the bottom of the stairs and told him
vwhere the money was. He took the money
and we fled to the waiting jeep, Spur-
lock was behind the wheel ready to drive
as he knew where we had gone and what we
were going to do.

We stopped on the way back to camp.

On 4 Octe 1944 1 gave a man whom I recog-
nized as the proprietor of the cabaret
known as 'Mauritson' the sum of 180,000
francs, in English, French anmd American
money .

This sum was obtained from Thomas, Spur-
lock, and myself and is the approximate
amount we had dotaihed Monday night, 2
October 1944 when we broke into the apart-
ment e

This_man gave me a receipt for the 180,00_

[gi_c] francs".

Le For the defense, the of ficer in charge of the prison
of fice, Seine Section Disciplinary Training Center, Paris, testi-
fied that accused, assigned to administrative work for the pre-
vious month in that office, had been a clear, dependable and will-
ing warker. Defense counsel stated that the right of accused to
testify had been explained to him. This right was not explained
by the court and accused did not become a witness (R26-27).

5. The effect of accused's plea of guilty was explained
to him by the cowrt., It is in effect a confession of the offense
charged (Cl ETO 1266, Shipman; CM ET0 1588, Moseff). Good practice
“and a proper consideration of the elements inwolved in a plea of
guilty require that some evidence, if available, of the circum-
stances of the offense be presented to the court (CM ETO &39,
Nelson; CM ETO 3056, Walker). This was dore.

The evidence submitted herein in no way denied or con-
tradicted the plea of guilty and the plea of guilty and the find-
ings of guilty of the Charge and of both specifications are fully graa
supported, Ul
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6. The charge sheet shows that accused is 26 years
of age and was inducted 5 June 1942 at Chicago, Illinols.
He was comissioned in Decuber 1942, No prior service
is shown, ’

7. The court was legally conmstituted and had juris-
diction of the person amd offenses, No errors injuriously
affecting the swbstantial rights of the accused were com-
mitted during the trial. The Board of Review is of the
opinion that the record is legally sufficient to support
the findings of guilty and the sentence.

- 8. Dismissal and confinement are authorized under

Article of War 93. The designation of the Eastern Branch,
United States Disciplinary Barracks, as the place of con~
finement is authorized (Cir.210, WD, 14 Sept. 1943, sec.VI,
as amended).

i b s toos

Judge Advocate
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War Depart!ﬁent, Branch Office of The Jlﬁgi ég\éogate Gereral with
the European Theater of Operations. (VW] TO: Com=
manding General, European Theater of Operations, APO 887, U. S.
Amy. ' ’

1. In the case of First Iieutenant JOHN R. KNAPP,
(0=1107523), 816th Engineer Aviation Battalion, attention is in-
vited to the faregoing holding by the Board of Review tlat the
record of trial is legally sufficient to support the findings of
guilty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 504, you now have authority to
order execution of the sentence.

2. When ccopies of the published order are forwarded
to this office, they should be accompanied by the foregoing hold-
ing and this indorsement. The file number of the record in this
office is CM ETO 6523, For convenience of reference please place
that number in brackets at the emd of the order: (CM ETO 6523).

’ M Clir.y
El C. McNEIL, /

Brigadier General, United States Arnmy,
Assistant Judge Advocate General.

(Sentence ordered executed, GCMO 63, Ei‘o, 3 Mar 1945,)
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APQ 887

'
’ - [
BOARD OF REVIEW NO. 2 & o FEB 1945

CM ETO 6524

UNITED STATES 2D ARMORED DIVISION
Trial by GCH, convened at Headquar-
ters 2d Armored Division, APO 252,
U. S. Army, 6 December 194A. Sentence:
Dishonorable discharge, total for-

. feitures and confinement at hard
labor for life. Eastern Branch,

. United States Disciplinary Barracks,
Greenhaven, New York.

Y.

Private GLEN C. TORGERCON
(37651192), Company 4,
67th Armored Regiment

Nt e Mt Nl Naest? N i N e N

HOLDING by BOARD OF REVIET NO, 2 '
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named sbove has
been examined by the Board of Review and the Board submits this, its
holding, to the Assigtant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-
tions.

2. Accused wss tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War.

Specification: In that Private Glen C. Torgerson,
Company "A", 67th Armored Regiment, did, at
1-1/2 mile north of Ubach, Germany, on or about
10 October 1944, desert the service of the
United States by absenting himself without
proper leave from his organization and place
of duty with intent to avoid hazardous duty,
to wit: to engage in combat with the enemy, :
and did remain absent in desertion until he 6 5 2 4
was agpprehended at Brunssum, Holland on or .
about 17 Cctober 1944.

-1 -
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.He pleaded to the Specification of "the Charge, guilty, exceut the words
"desert the service of the United States by absenting himself without
piroper leave from his organization and placm of duty with intent to avoid
hazardous duty, to yit: to engage in combat with the enemy" and "in

. desertion”, substituting respectively therefor the words "absent himself
without proper leave from his organization and plece of duty" and "without
leave", to the excepted words, not guilty, to the substituted words,
guilty; to the Charge, mnot guilty but gullty of a violation of the 6lst
Article of Var. All of the members of the court present at the tine
the vote-was taken concurring, he was found guilty of the Charge and
Specification. - No evidence of previcus convictions was introduced.

A1l of the membere of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the service,.
to forfeit all pay and allowances due or to become due, and to be shot

to death with musketry. The reviewing authority, the Commanding General,
24 Armored Division, approved the sentence with the recommendation that
it be commuted to dishonorable discharge, forfeiture of all pay and
allovwances due or to become due, and confinement at hard labor for

20 years, ané forwarded the record of trial for action pursuant to
Article of Var 48. The confirming authority, the Cormanding General,

European Theater of Operations, confirmed only so much of the sentence
as provicded that accused be shot to death with musketry but, "owing to
special circumstences and the recommendation of the convening authority
‘for clemency"”, commuted the sentence as confirmed to dishonorable dis-
charge, forfeiture of all pay and allowances due or to become due, and
confinement at hard labor for 1life, designated the Eastern Branch, United
States Disciplinary Earracks, Greenhaven, New York, as the plece of con-
finement, and withheld the order directing the execution of the sentence
pursvant to the provisions of Article of War 50%.

3. The evidence for the prosecution may be summarized as follows:

On 10 October 1944, Company A, 67th Armored Regiment, to which
cormpany accused vas assigned as assistent driver of a light tank, was in
a reserve position approximately one mile end a half north of Ubach,
Germany (R5,6,7). Accused's platoon was

"dug in, in a line formation across open
country, and our mission was to defend the
area and to attack if the enery attached
from the direction of Waurichen" (R6).

The platoon was separated from the front lines by a distance of some two
miles with approximstely a company of infantry and a battalion of tanks
deployed between it and the enery (R7). On the afternoon of 10 October,
as the result of a report received from accused's tank commsnder, the
platoon sergeant searched the area occupled by the platoon and found
accused to be gbsent (R6). The gbsence was reported to the first
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sergeant, who searched for accused "around the arca of the rear C.P."
without success (R9). The platoon remained in the area a mile and a
half north of Ubach for approximately four days after which it relieved
another platoon in the front lines near Waurichen, Germany, where its
mission was "to ward off counter blows if any came through" (R6). Ac-
cused was not with the unit during this time (R6,8,9). On 17 October
accused was returned to his organization, at which time, after being
advised of his rights, he voluntarily macde the following statements to
his company commander: ' )

"After asking him where he had been he answered

) he had been in Brunssum, Holland., I then asked
him why he had left his assignment and he stated
that he did not like his job in the tanks while
on the line, that he wanted to go back to a
maintenance vehicle called a 'T-2', I further
questioned him as to the discrepency as to why
he was in Brunssum and not at the 'T-2', and he
gtated that he went back to see a girl friend
back in Brunssum. I asked him where he had
stayed during the time he was in Brunssum and
he stated he stayed in Brunssum with his girl
friend. I asked him why he came back and he
stated that the M.P's. had brought him back,
that they had apprehended him and brought hi
back" (RB). |

Accused's platoon sergeant did not give him permission to leave on

10 October and the first sergeant testified that "to ry knowledge" ac-
"cused had no permission to absent himself on that date (R6,9). Subse-
quent to his departure he was carried on the morning repcrt as absent
without leave (R10). After his return to the company on I7 October,
he was placed on a full duty status (R8). Prior to October 10 he
had performed his duties in a satisfactory manner and he never hefore
had been in any difficulty in the company (R7,10).

4. After having been advised of his rights as a witness, accused
elected to be sworn as a witness in his own behalf. In explanation of
his absence he testified as follows: )

"Well, First Sergeant Patton came along, he came
by the 'T-2' and sald, 'You are going on a tank,
Torgerson', and I didn't think very much of

that after being up there and pulled back
knocked-out tanks and sesn guys in them after
they had been hit. So I gets my stuff off the
1T7-2' and gets on the light tank and gets out
there and don't think mich of it and they started
dropping in a few shells and it didn't bother me

-
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that night, but I didn't think much of that as
you couldn't get out of the tank. And I got
tired of sitting in there and 1 don't know, I
got all excited and just wen®t and took off and
came back on the 17th, and after I left the

tank it started getting dark and I had to thimk
up some place to stay after I'd left and I hap-
pened to think of this girl and thought I'd
better stay with her a couple of days and cone
back to the company and naybe they wouldn't put
me in the light tank any more, end I goes down .
to turn ryself in to the Li.P's. and one came
along just before I could turn in and I tried

to get him to let me go as I wanted to turn into
the II.P's., but he said no and he wouldn't let
me do that, and he was a Second Armored lLi.P.,
and then I' care baclk to the Company® (R11).

He Adid not take his helmet or weapon with him when he departed but left
them in the tank (R11). It was developed on cross-examination that the
company command post was approzimately a mile to the rear of the area
where the tanks were in® position and that accused passed within a quarter
of a mile thereof after leaving his tank (R12). Upon being asked by

the court to state the reeson for his departure on 10 October, accused
stated he had no previous training in tanls and that his familiarity
therewlth was limited to the information which he had been able to secure
from the driver through inquiry and "what I had picked up while there on
the front*, He stated that had he been assigned previously to tanks,
rather than to & maintenance vehicle, he "probably wouldn't have minded
it so" (R12).

5. a. Accused was charged with deserting the service of the
United States by gbeenting himself without leave from his orgenization
and place of duty with intent to avoid hazardous duty in violation of
Article of VWar 58. That accused absented himself without leave at the °
time and place alleged is established not only by his own testimony while
on the stand but also by other competent evidence of record. Further,
accused pleaded guilty to the lesser included offense of absence without
leave in violation of Article of iar 61. VWith refercnce to the second
element of the cffense charged, the evidence shows that accused, an
assistant tank driver, left his platoon at a time when it was in a reserve
position scme two miles from the enemy lines. Its miesion at that time
was to defend the area in question and to attack if the enemy attacked
from the direction of Waurichen. Four days after sccused absented him-
self, his platoon moved into the front lines. While on the stand, ac-
cused stated that, when he was acsigned as assistant driver of a tank,
he "didn't think very much of that after being up therc and pulled back
knocked-out tanks and seen guys in them after they had been hit"., The
area from which accused left was shelled on the night previcus to his
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departure. He remalned absent for about seven days until he was appre-
hended by military police. From these facts the court could reasonably
conclude that accused quit his organization with intent to avoid hazard-
ous duty. ] . - -

b. The evidence shows that accused was returned to”duty upon
rejoining his unit. An unconditional restoration to duty without trial
by sn authority competent to order triesl may of course be pleaded in bar
.of trial for the desertion to which such restoration relates (ICH, 1928,
par.69b, p.54; Cli NATO 2139, Grabowski; Dig.Op.JAG, 1912, p.4l5, IX N),
The evidence in this case does not show by what authority accused was
restored to duty. However, it is presumed that defense counsel per-
formed his full duty toward accused and, since he entered no plea in
bar of trial based upon constructive condonstion, it is presumed that
accused's restoration to duty was not effected by an authority competent
to order trial for desertion (CM ETO 4489, Ward). It thus appears that
the instant trial was not barred because of constructive condonation of
the offense.

6. The charge sheet shows that accused is 23 yeers of age and was
inducted at Camp Dodge, Iowa, on 18 December 1942. No prior service is
shown.

7. The court was legally constituted and had jurisdiction of the
person and offense. No errors injuriocusly affecting the substantial
rights of accused were comuitted during the trial. The Board of Review
is of the opinion that the record is legally sufficient to support the
findings of guilty and the sentence as commuted.

8. . The penalty.for desertion in time of war ie death or such
other punishment as a court-martial may direct (AW 58). The designa-
tion of the Eastern Branch, United States Disciplinary Barracks,' Green-
haven, New York, as the place of confinement is authorized (AW 42; Cir.
210, WD, 14 Sep 1943, sec.VI, as amended). :

K’ﬁ.@ 5;5 '5 f:" o
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1st Ind.

War Department, Branch Office of The Judge Advocate Genersl with the
Buropean Theater of Operations. 3 FEB 1845 TO: Commanding
General, European Theater of Operations, APO 887, U. S. Army.

1. In the case of Private GLEN C. TORGERSON (37651192), Company A,
67th Armored Regiment, attention is invited to the foregoing holdlng by
the Board of Review that the record of trial is legally sufficient to
support the findings of guilty and the sentence as commuted, which hold-
ing is hereby approved. Under the provisions of Article of War 50%,
you now have authority to order execution of the sentence.

2. TWhen copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CH ETO 6524. For con-
venience of reference, please place that number in brackets at the end
of the order: (CIl ETO 6524).

/{cmn ‘
. Brigadier General, United States Army,
Assistant Judge Advocate General

x..-_ s mmam e veem——

( Sentence as commted ordered executede GCMO 62, ETO, 2 Mar 1945)

pOMEIRENTIA]



CONTICENTIAL

. (67)
Branch Office of The Judge Advocate General
with the
European Theater of Operations
APQ 887

BOARD COF REVIEW NO. 2. 2 ME&R 1945
Clt ETO 6545

UNITED STATES) NORMANDY BASE SECTION, COMMUNICATIONS
' g ZONE, EURCPEAN THEATER CF OFPERATIONS
v.

) Trial by GCM, convened at Granville,
Private MANESS L. JETT ) Manche, France, 2 December 1944.
(38079362), Battery C, ) Sentence: Dishonorable discharge,
203rd Field Artillery ) total forfeitures, and confinement
Battalion ) at hard labor for life. United

) States Penitentiary, Lewisburg,

) Pennsylvania.

HOLDING by BOARD CF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trisl in the case of the soldier named sbove has
been examined by the Board of Review

2.  Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War.

- Specification: In that Private Faness L., Jett,
Battery C, 203rd Field Artillery Battalion,
did, in the vieinity of St. Sever - Calvados,
France , on or about 9 August 1944, forecibly
and feloniously, against her will, have
carnal lmowledge of Denise Soul

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was’ taken concurring, was found guilty of the Charge ~:
and Specification. ~ No evidence of previcus convictions was introduced.-
Three-fourths of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewing authority may

) 1 B » : » “
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direct, for the term of his natural life. The reviewing authority approved
the sentence, ‘designated the United States Penitentiary, Lewisburg, Penn-
gylvania, as the place of confinement, and forwarded the record of trial
for action pursuant to Article of War 50%.

3. The evidence for the prosecution may be summarized as follows:

At about 1600 or 1630 hours on 9 August 1944, Denise Soul, 20
years of age, and her brother, Jules Soul, 21 years of age, returned from
St. Mguvier Bocage, where they had been refugees, to their home near lLa
Vicomtiere in the St. Sever Forest (R6,7,10,27,28,42).  Upon reaching
the house they noticed that the lock on the door was broken and that there
was & "bottle with calvados! near the door (R28). They also saw three
soldiers in the yard, one of whom was the accused., The other two soldiers
are usually referred to in the record as "the red-haired soldier® and "the
short, dark scldier". The soldiers entered into a conversation with
Denise and Jules, asked for and received cider, and entered the house
where they drank some of the clder after mixing it with some cognac or
calvados which they had with them (R7,11,12). The scldiers were friendly
and amiable at this time (R30).  After remaining in the house with the
soldiers for approximately one-half hour, Jules and Denise went to perform
various tasks around the farm, Jules to bury a dead cow and Denise to
attend to the cattle which had been neglected in their sbsence (R7,12).
The three soldiers joined Jules and worked with him for about an hour and
a half or two hours in disposing of the desd cow (R12,28,31). While they
were thus engaged, Denise heard the sound of several shots (R13). After
Jules and the three soldiers finished their task, they returned to the
house (R7). At this time two infantrymen joined the group and the
drinking was resumed (R28,32). The infantrymen asked for chicken and
tmo chickens were killed and picked. Denise, who returned to the house
at sbout this time, was given the task of cooking the chickens (R13,28,32).
Some incident not clearly brought out by the record then occurred which
apparently caused the soldiers, or at least the two infentrymen, to dis-
trust Jules and Denise and all five soldiers began to search the house.
Jules testified that the Boldiers appeared to believe that "there were
some Boche on the farm" (R14,33,34). At or during this time a Sergeant
Wilfred Caro and a Private First Class Paul Mayeux "strolled" down to
the house from a nearby gum position (R32,42,44). One of the infantry-
men asked Mayeux, who spoke French, to question Denise and Jules. Caro
testified that, although the soldiers at the farmhouse were intoxicated
at this time, they appeared to be "thinking reasonsbly"” (R44). Caro and
Mayeux then left the scene and the search through the house apparently
contimed (R33). . A radio was found and thrown out into the yard (R14,
19,42). During this time several shots were fired in and about the
house and one of the infantrymen threatened Denise and Jules with his
rifle (R13,16,33). Denlse was frightened and crying at this time and
accused "deféended” her by taking her aside into a small room in order to
avold trouble. He made no attempt to molest her while in this room
(r8,15,17,33,34). Later a fight developed among the men, blows were

P 6545
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exchanged, and the two infantrymen departed (R16,34).  The accused and

the two other soldiers then began to eat some of the chicken which had =~
been prepared. Denise testified that the soldliers also "make us eat the
baked chickens™ (R17). = All three of the soldiers continued to drink and -
they also forced Jules to drink (R14,15). ~ During the-time the chicken
was being eaten or shortly thereafter, accused and the short, dark soldier
threw Denise on her brother's bed in the kitchen and, according*to Denias, .
the short, dark soldier "started to rape me" (R8). By "rape" she meant
"when a man introduce his organ into the private organ of the woman with-
out her consent”. However, he dld not succeed in his purpose at this

time (R9,20). ~The short, dark soldier then took her into the garden and
returned with her to the house shortly thereafter (R20,21,30). On- their
‘return, accused and the red-halred soldier seized her and threw her on her
brother's bed (E9,10,17,18 ,30). She shouted for help but "not very long
because they put their ha.nd on my mouth, over my mouth" (R10). 'She also’
tried to push accused back with her hands and feet. However, accused
effected penetration. During this period the red-halred soldier was
holding Denise (R9,10,17,18). Accused struck Denise earlier in the even-
ing but did not strike her Yyvery much" at this time. She testified that
she struck accused ™when he wanted to rape me" but "I could only do' it once
because he was striking my face" (R18-19). Her brother was present at the
 time and heard his sister shout for help 'but' was unsble to come to her aid
because, as he testified, "one soldier had hit me in the face and put me

on the ground, and as soon as.I was moving he was striking me". = He could -
not remember how many times she shouted bécause he was "half-dazed" from
the blows (R28,39). Accised had intercourse with Denise again about an
hour or two later on the bed in the kitchen, and the two other.socldiers

also later took her into her own bedroom and had intercourse with her -there
(r17, 20; During thls time accused was on her brother's bed in the kitchen
(R20,39). At ohe time during the night Jules heard Denise say, "I'd rather
die than to suffer like I do now" (R35). Accused slept on Jules' bed in
the kitchen until about 0700 hours the following morning at which time he .
and the other two soldiers left the house. Denise testified that her
"drawers™ were torn during the night and that her cerset was "ripped from
top to bottom" (R25). She received minor bruises and scratches in her .
struggles (R26,28). Although it was dark when certain of the evening's -
occurrences took place, both Denise and Jules positively identified accused
us one of the participants’in the attacks upon her (r2s, 30)

Caro and Mayeux returned to the house at about 1100 hours en the
following day, 10 August 1944. As they entered the house Denise began to
ery (R42,46). She appeared nervous at the time (R46). She did not have
any marks or bruises on her face but did have a brulse on her arm (w,AB)
Jules' face was bruised (R43). Denise told Mayeux of the occurrences of
the previous night and Mayeux reported the matter to the authorities (n46)

' On 11 August 1944 Denise was examined by Major Robert E. Rougelot
Medical Corps, who testified that, as the result of his examination, he was-
cf the opinion that the girl had had intercourse within two to five days

T
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preceding the date of his examination and that previous thereto she had
been a virgin (R51,52). He could not state how much, if any, violence
had been used in accomplishing such intercourse since, although there

was bruising and inflgmmation of the genitalia, a certain amount of
injury was to be expected even in normal intercourse with a virgin.

His examinagtion revealed no brulses except in the region of the genitalia
?ther tgan a bruise about two inches in diameter on her right upper arm
R49-53 A

4. Accused, after having been advised of his rights as a witness, .
elected to be sworn as a witness on his own behalf. He testified that
his battery received "cease firing"™ on 7 August for the reason that "the
enemy had got out of reach", This belng true, his commanding officer
told the battery that some time would be taken to clean "the gun" after
which forward movement would be resumed (R55). On 9 August he, together
with two other members of the battery, hégan drinking about 1030 hours.
They exhausted their supply at about 1430 hours whereupon they left the
battery area 1n search of cognae. They secured some "pretty hot stuff"
at a farmhouse, filled a jug, and continued on. They stopped at another
fermhouse and there encountered Jules and Denise Soul (R56,57). His
version of the events next occurring does not differ materially from
that related by the prosecution witnesses up to and including that portion
of their testimony relating to the events which took place after the two
infantrymen left the house (R57,58). Accused stated that, during the
period when the infantrymen were firing in and around the house, he be-
came somewhat nervous, "drank down" g half of a glass of cognac and
shortly thereafter became ill and vomited (R58,59). After the infantry-
men left he returned to the house and .

"there 1s the leg of the chicken in the pan.
I picks it up and takes a bite and everything
started going around and around, and I laid
back, seems like, on that bench, and goes to
sleep. When I come to my senses it was in

the morning" (r59).

Ho did not remember how he got to the bed upon which he found himself .
when he awoke (R62). He stated that he was "pretty well intoxicatedn
during the evening but that until he fell asleep in the kitchen he was
conscious of his actions because "as long as I am on my feet I know what
I am doing" (R58,60). He expressly denied that he threw Denise on the
bed or that he had intercourse with her at any time (R60).

5. Rape is the unlawful carnal knowledge of a woman by force and
without her consent (MM, 1928, par.li9b, p.165). The instant record
of trial presents an issue of fact with respect to the underlying ques-
tion whether accused had carnal knowledge of the prosecutrix, entirely
aside from the questions whether such carnal krowledge was by force and
without consent. The testimony of Major Rougelot indicates that someons
had Intercourse with the prosecutrix on the night in question. Accused
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firmly denied that it was he. On the other hand, the testimony of Denise,
corroborated to a substantlal degree by that of her brother, indicates
that accused carnally knew Denise on the night alleged. Thus, desplte
sccused's denial, there was substantial evidence from which the court
could find that accused had carnal knowledge of the prosecutrix, as
alleged. The testimony of the prosecutrix and her brother was to the
effect that accused and another soldier seized the prosecutrix and threw
her on a bed after which accused effected penetration. Previous to the
night in question she was a virgin. The testimony indicates that at
least one of the acts of intercourse was sccomplished by accused with

the active assistance of one of the other soldiers and that a third soldier
forclbly prevented her brother from coming to her aid. There was testi-
mony that she cried out at the time and that her outeries were stifled
either by the accused or the soldier who was helping him in the further-
ance of his design. There was also testimony that accused struck her
and that her clothes were torn someiime during the night. Her appear-
ance and behavior on the day following were consistent with her version
‘of the events of the preceding night. From this testimony, which the
court could accept as true despite the conflicting testimony of the ac-
cused, the court could reasonably conclude not only that accused carnally’
knew the prosecutrix but also that such carnal knowledge was by force and
without her consent (Cf CM 227809, Bull.JAG, Vol.l, No.7, 450(9), p.363).
The evlidence 1s therefore sufficlent to support the court's finding that
accused was guilty of rape, as alleged.

6. The charge sheet shows that accused i® 26 years four months of
age and was inducted on 10 February 1942. He had no prior service.

7. The court was legally constituted and had jurisdiction of the ,
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinlon that the record is legally sufficient to support the
findings of guilty and the sentence.

8. The offense of rape i1s punishable by death or confinement for
1life (AW 92). The designation of the United States Penitentiary, -

Lewisburg, Pennsylvania, as the place of confinement is proper (AW 42;
Cir.229, WD, 8 Jun 1944, sec.lI, pars. 16(4), 3b). -

WLX Judge Advocate
/43%22h_—jz%u4‘4u4?t4>( Judge Advocate
v‘égaf;_jhmige Advocate .

SUAR L TIAL T 6545


http:offense.of




(93)
Branch 0ffice of The Judge Advocate General

with the
European Theater of Operations
Apo 887
BOARD OF REVIEW Mo, 1 © 30 JAN1945
CM ETO 6546
UNITED STATES ) NORMANDY BASE SECTION, CONMMUNICATIONS
) ZONE, EUROPEAN THEATER OF OPERATIONS
Ve )
) Triel by GCM, convened at Cherbourg,
Technician Fifth Grade JAMES ) Normandy, France, 28 December 1% 4.
Ce T , Jr. (33749151), ) Sentences Dishonorable discharge,
3077th ordnance Motor Vehicle ) total forfeitures and confinement at
Distributing Company ; hard labor for five years, TFederal
. Reformatory, Chillicothe, (hio.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

l. The record of trial in the cagse of the soldier named sbove
has been examined by the Board of Review and found legally sufficient
to support the sentence. .

. 2. Confinement in a penitentiary is euthorized for the offense
of essault with intent to do bodily harm with a dangerous weapon by
Article of War 42 and section 276, Federal Criminal Code (18 TSCA 455).
Prisoners, however, under 31 years of ege and under sentence of not
‘more than ten years, will be confined in a Federal correctional in-
stitutlon or reformatory, The designation of the Féderal Reformatory,
Chillicothe, Ohio, as the place of confinement is proper (Cir.229, WD,
8 June 1944, sec.II, parse.la(l), 3a).

Judge Advocate

4’;' » '
M C. Fhevssay, Judge Advocate

Mé@g‘#_ Judge Advocate .
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887 -
BOARD OF REVIEW NO. 2 2 MAR 1945

CM ETO 6548

UNITED STATES 3RD INFANTRY DIVISION

Trial by GCM, convened at Molsheim,
France, L4 December 1944. Sentence:
Dishonorable discharge, total forfeitures,
and confimement at hard labor for 1life.
Rastern Branch, United States Disciplinu'y
Barracks, Greenhaven, New York.

Ve

Private HENRY T. DOBECK

(33793725). Company A

T Nt N Nt st s “wat Nast? s

HOIDING by BOARD OF REVIEW MO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following charges and specifica-
tions:

CHARGE I: Violation of the 58th Article of War.

Specificationls In that Private HENRY T. DOBECK,

_ Company "A%, 30th Infantry, did, at or near
Bruyeres, France, on or about 25 October
1944, desert the service of .the United States
by absenting himself without proper leave from
his organization, with intent to avoid hazardous
duty, to wit: Combat with the enemy, and did
remain absent in desertion until he surrendered
himself at or near Bois de la Madeleine, France,
on or about 30 October 1944,

Specification 2: (Finding of not guilty)
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CHARGE II: Violation of the &4th Article of War.,

"Specification: In that % #3 having received a
lawful command from 2nd Lieutenant Gilbert
B, Hunt, his superior officer, to rejoin
his platoon then in combat, .did, at or near
Bois de la Madeleine, France, on or about
1 November 1944, willfully disobey the same.

He pleaded not guilty and, two-thirds of the members of the court
present at the time the vote was taken concurring in each finding
of guilty, was found not guilty of Specification 2, Charge I and
guilty of the remaining charges and specifications. The record
recites (R27) that evidence of five previous convictions was read
to the court, Although no certificate of previous convictions was
formally int,roduced into evidence, such a certificate is found
among the documents accompanying the record of {rial proper and
indicates that of the five previous convictlong/which reference
" was mads three were by summary court for absence without leave
for two, four and five days respectively, one by special court~-
martial for absence without leave for sixteen days, all in vio~
lation of Article of War 61, and one by special court-martial
for absence without leave for five days and breach of arrest in
violation of Articles of War 61 and 69. Three-fourths of the
members of the court present at the time the vote was taken
concurring, he was sentenced tobe dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and
to be confined at hard labor, at such place as the reviewing author-
ity may direct, for the term of his natural life. The reviewing
authority approved the sentence, designated the Eastern Branch,
United States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement and forwarded the record of trial for action
pursuant to Article of War 50%.

3. For the prosecution, Staff Sergeant Cleo A. Toothman,
second platoon, Company A, 30th Inf&ntry, who was accused's platoon
sergeant, testified that on 25 Yctober 1944, his company and platoon
were making an approach march from Remiremont to Bruyereg rance.
At that time, the company was "going into an assembly area to make
an attack" which fact, was known by the accused and generally
throughout the platoon., During the march accused "dropped out and
I told him to come on, and he said he couldn't make it"., Accused
was not given permission to fall out and he offered no specific
reason why he could not proceed further, At the time he fell out
the company was not receiving any small arms fire but was "receiv-
ing a few shells", The company had a rest period approximately
five minutes after accused fell behind but he did not rejJoin his
unit during this period. He was not thereafter seen by witness
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until the day of trial (R7,8,9).

Technical Sergeant David H. Oglesby, acting first sergeant,

Company A, 30th Infantry, testified that on 25 October 1944, during
an approach march through wooded terrain and at a time when there

were "some artillery shells falling around®, he noticed that
- accused had fallen out of the column apparently for the purpose
of adjusting his pack, He told accused to complete the adjust-
-ments and, when he had done s0, to catch up with the end of the
column (R10,13). Accused indicated that he would do so. However,
although the company was proceeding along a well defined road and
had a rest period shortly after the accused fell out, so that it
would have been possible for him to ecatch up, he dld not rejoin
his unit on 25 October and was not again seen by witness until
30 October after the company had relieved another unit near the
Bois de la Madeleine, from 25 October to 30 October.

"The company was moving through wooded debris on
an infiltration job to move in and through the
Bols de la Madeleine © the valley on our front

“to get clear observation and to destroy any
enemy on our front® (R13).

To Oglesby's knowledge, accused was not present with the company
during this period (R13). : ’ i

. _ With reference to Charge II and its Specification, Second
lieutenant Gilbert B, Hunt, commanding Company A, 30th Infantry,
testified that at about 0845 hours on 1 November 1944, at a

time when the company was in combat with the enemy near the Bois

de la Madeleins, accused came to him, stated that he "couldn't

take it on the line any longer® and requested permission to go to
the rear., After refusing such permission, Lieutenant Hunt asked
accused how long it would take him to return to his platoon.

Accused replied that it would require about ten minutes. lieuten-
ant Hunt, who at the time was wearing his insignia of grade, ordered
accused to return to his platoon within an howr. At 1040 hours,

as the result of a report from accused's platoon leader, Lieutenant
Hunt and Acting First Sergeant Oglesby searched the area and accused
could not be found. He never thereafter rejoined his unit (R14,15,
16). Sergeant Oglesby was recalled as a witness and his testimony
was in substantial accord with that given by lLieutenant Hunt (R17,18).

L. After having been advised of his rights as a wtness,
accused elected to be sworn as a witness on his own behalf, His
3=
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narrative with respect to his activities from 25 October to 1
Novemberws as follows:

"We were on this march and going through these
woods and the company started passing me by and
I was falling back all the time. Sergeant Tooth-
man told me to throw away some of the stuff and
keep up. I told him I couldn't keep up. This
first sergeant passed me as I fell out on the
slde to fix my stuff. He asked me if I was going
to catch up with the company. I caught up with
the company, but I was on the end and my platoon
was leading, After the break, I kept moving and
I discovered I had left my rifle behind, leaning
against a tree. One of the fellows noticed that
I did"t have a rifle and he told me I had better
go back and get it, =0 I went back to get it. I
was so tired, my head was spinning, and it was
. getting dark, so I unrolled my roll and stayed there
for the night., And in the morning I got up and
started to look for the company. I went back

to where I left them, but they had gone and no one
seemed toknqw Jjust where the first battalion

was at that time, I stopped at a 15th Infantry
CP¥ and asked where the first battalion would

be. They said it was about eight miles away,
They told me a road and I went there and tried. -
to get a ride in a jeep or a truck that was
passing by. I happened to catch a jeep to 'B!
Company of the first battalion and I got back to
my company on the night of October 30th. And the
next morning I talked with Lt. Hunt; my platoon .
leader sent me over there and I wanted to talk
with him, so I went. He asked me what happened
and I told him I just couldn't kesp up with the
company; my legs couldn't keep up with me. I
told him I was afraid to be falling back like I
did that night. I told him, Lt. Hunt, that I
wanted to go back to the rear and see the Pro-
vost Marshal. He told me I could see him in

the morning and to go on & patrol that night

and I went on the patrol. The next morning I
went to see Lt. Hunt, again, to tell him that

I was gdng to see the Provost Marshal and he
gave me a direct order and I turned in to the
Provost Marshal on the 1st of November and

ever since I have been locked up" (R20,21,22),
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He testified that he did not fall out of the column on 25 October
because he was afraid to fight (R26). His limit of endurance on
marches was three or four miles after which his "legs give out and

I can't keep up®. He had experienced similar difficulty during,
training in the United States (R24). However, he had never re-
quested permission to consult the battalion surgeon with respect

.to the matter nor had he ever asked for or received medical :
treatment in connection with this disability (R24,25). When he
talked to Lieutenant Hunt, he told him.that he wanted to see the
division psychiatrist because he felt that there was "something
wrong® with him, and was told that he would be permitted to see

the psychiatrist as soon as the division was relieved, He later
told Lieutenant Hunt he wanted to report back to the Provost

Marshal and place himself under arrest. He desired to place hime-
self under arrest because "My head was splnning; I couldn't stand .
it., I wanted to find out what wrong with me® (R25), He

again informed Lieutenant Huntgis intention when the Lieutenant
ordered him to return to his platoon on the morning of 1 Novenmber
(R22). He did not obey the order given him but instead #turned in®

to the Provost Marshal early that afternoon and was placed in .
confinement (R22,24). After he was confined he was interviewed by the
division psychiatrist but was not informed of the result of the ‘
examination. Accused did not tell the doctor about his legs or of i
his head spinning. He was not sent to the aid station subsequent to the
interview (R25,26). - :

5. The evidence adduced shows that on 25 October 1944, while
his company was making an approach march under sporadic artillery
fire to an assembly area prior to making an attack, accused fell
out of the column and failed to rejoin his unit for a period of five
days.  He had no permission to be absent during this period. Although
he voluntarily returned to his company on 30 October, two days later
he requested permission from his company com:ander to return to the
rear and, when refused such permission and ordered to return to his
platoon, admittedly did not do so but instead "turned in" to the
- Provost Marshal and was confined, Accused denied that his behavior
on 25 October was the result of his fear of combat but asserted that
he fell behind as the result-of physical disabilities and was thereafter
unable to locate his unit until 30 October. :Thus, although the
evidence adduced in support of Specification 1, Charge I, and Charge I
clearly shows that accused absented himself without leave on 25 October,
the record presents an issue of fact with respect to the question
whether his action in absenting himself was accompanied by the intent
to avoid hazardous duty. This was essentially a matter for the court
to decide and, upon the entire evidence, it does not appear that the
court abused its discretion in resolving the issue adversely to the
accused, The evidence adduced in support of Charge II and its Speci-
fication, together with accused's admissions, is amply sufficient to
support the court's findings that accused willfully disobeyed the
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lawful com'man_d of his supefior officer, as alleged.

6. Tho charge sheet shows that accused is 29 years of age
and was inducted on 3 August 1943. No prior service is shown.

7. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of the accused were committed during the
trial. . The Board of Review is of the opinion that the record o
of trial is legally sufficient to support the findings of guilty
and the sentence. o

8. The designation of the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the'place of
confinement is authorized (AW 42; Cir.210, WD, 14 Sept. 1943,
sec.VI, as a.mended) :

—
- € e ; —
( ¢ vl e oy Tilie Judge Advocate

.
m Judge Advocate

-

Judge Advocate

6548

SoRpTRTAL


http:Discipl.ina.ry

(101)-

Branch Office of The Judge Advocate General

- with the
European Theater of Opera.t:.ons
: APO 887
BQARD OF REVIEM NO., 2 )
1 MAR 1045
QL ETO 6549
UNITED ‘ST'A TES g 3RD INFANTRY DIVISION
v ) Trial by GCM, convened at
: :) Molsheim, France, 19 December 194,
Private TONY A. FESTA- ) Serntence: Dishonorasble discharge, -
(42057956), Company A, Tth ) - total forfeitures and confinement
Infantry ) at hard lsbor for life, Eastern
. ,)  Branch, United States Disciplinary
) )  Barracks, Greenhaven, New York.
HOLDING by BOARD OF REVIER NO, 2

VN BENSCHOTEN, HILL and sm:mn, Judge Advocates .

l. The record of trial in the case of the soldier named
above has been examined by the Board of Review.

2, Accused was tried upon the following Chargo and Sp?ei-
fication: ’ . I

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Tony A. Festa,
.Company "A" 7th Infantry did, near Fremi-.
fontaine; France, on or about 19 November.
1944, desert the service of the United
States by absenting himself without proper-
leave from his organization, with intent
to avold hazardous duty, to wit:  Combat
with the enemy, and did remin absent in
desertion until he came into military con-~
trol on or about 1 December 194, at Epinal
Franco.

-1 - ‘; . . '65’49
QONFIDENTIAL



(102).

He pleadéd not guilty and, all the members of the cowrt pre-
sent when the vote was taken concwrring, was found guilty
of the Charge and Specification. Evidence was introduced
cf one previous conviction of absence without leave for
seven days in violation of Article of War 61. Three-fourths
of the members of the court present at the time the vote
was taken concurring, he was sentenced to be dishonorably
discharged- the service, to forfeit all pay and allowances
due or to becoms dus and to be confined at hard labor at’
such place as the reviewing anthority may direct for the
tem of his natural life. The reviewing authority approved
the sentence, designated the Eastern Branch, United States
Disciplinary Barracks, Greenhaven, New York, as the place

"~ of confinement and forwarded the record of trisl for action
pursumt to Article of War 502,

3. The prosecution's evidence in substance shows:

‘I'he morning reports of Company A, 7th Infantry,
contain entries as to accused on 20 Novunber 1944 gy to
AWOL 2245 hrs. 19 Nov 1944% and on 6 December 194), ."Fr. -
AWOL)to ccnfy 7th Inf Stockade as of 2 Dec. hh"(R?,S- Pros,
Ex,A . :

Staff Sergeant Wassil Barna, Jr., the/wit.msa in
the case, testified that or 19 November 1944, accused was a
menber of Company A, 7th Infantry (R9,10), second squad, 3rd
platoon, of which witness was wquad leader. On that day the
company was located just outside of Fremifontaine, France, and
was preparing to move across the Mewrthe River in an attack on
the enemy., At about "5:30"™ that day the platoon lined up their
equipment preparatory .to pulling out, at which time accused was -
present with his equipment (R10), witness told his squad to
"gtidk around because we were going 10 move out at night®", At
about 9:30 witre ss wanted a man to carry a Bangalore torpedo
and called for accused but though search was rmde, hs could not
be found (R11~12). They moved out of the area about 10:L5 that
night (R12), Accused was still missing from his squad when the
attack was made across the river at sbout 6:45 the next morning
and witness has not seen him since 19 November 1944 (R13).

By ﬁtipulation a statement was admitted in evidencs,
made by accused to the investigating officer, reading

%] was with my company on 19 November

1944, and left on about that date. I
was in Epinal when I was picked up by
the Military Police. I did not have
any of my equipment with me when I
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was apprehended as I had left it in
the company bivouac area near Fremi-
fontaine, France on or about 19 Novem-
ber 1944. I was absent from my com-
pany and don't suppose they misses me
until they made a check" (R15).

L+ Accused remained silent amd no witreeses were intro-
duced for the defense, .

5 "Desertion is absence without leaves
accampanied by the intention not to
.return, or to awvoid hazardous duty,
or to shirk important service! (MCM,
1928, sec,1308, p.li2; AW 28),

It was necessary in this case to prove (a) that the
accused absented himself without leave, as alleged and (b) that
he intended at the time to avoid hazardous duty, as alleged.

The undisputed testimony shows that accused disap-
peared shortly after the platoon of which he was a member had
been lined up late in the afternoon of 19 November 1944, with
their equipment ‘preparatory to move in an attack across the
Meurthe River and were told to stay close for that reason. At
this time, accused was present. At 9:30 that night just as
move was about to start, he was missing and has not since re—
turned to his platoon. His absence was without leave, His
platoon and company did move out and launched an attack, certainly
a hazardous duty, against the enemy early the next morning. He was
absent until "picked up" at Epinal on 1 December. The evidence
clearly shows accused guilty of a violation of Article of Wa.r 58
(cM ETO 5287, Pemberton; CM ETO 5291, Piantedosi).

6. The charge sheet shows accused to be 19 years of age.
Without prior service he was inducted 2 Decanbar 1943 at New York
City, New York, _

. 7. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of the accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence,

8. The penalty for desertion - absence without 1eave with
intent to avoid hazardous duty in time of war, is death or such
other punishment as a cowrt-martial may direct (AW 58), The de-
signation of the Eastem Branch, United States Disciplinary
Barracks, Greenhaven,. New York, as the place of confinement is
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proper (AW 42; Cir. 210, WD 14 September 1943, sec.VI, as amended).
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Branch O0ffice of The Judge Advocate General
~ with the
European Theater of Operations
‘ APO 887 : -
BOARD OF REVIEW NO» 1 - 30 JAN 1048 s

¢ =70 6553 ‘ _ I L

»

UNITED STATES )  VICORPS
Ve g Trial by GEM, convened at APO 46,
) Ue Se Army (France), 29 December
private WILIIAM D, NANNIE ) 1544 . Sentence; Dishonorable
(351014)8), Battery A, 106th ) discharge, total forfeitures ‘and
Antiaircraft Artillery Bat- ) confinement at hard labor for ten
talion ' ) years. Federal Reformatory,
) Chillicothe, Chio.

HOIDING by BOARD OF REVIEW NO. 1,
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the‘cas‘se of the soldier named sbove
has been examined by the Board of Review and found legally sufficient
to support the sentence.

2. (onfinement in a penitentiary is authorized for the offense
of assault with intent to do bodily harm with a dangerous weapon by
Article of War l2 and section 276, Federal Criminal Code (18 USCA 455).
T™e same article of war authorizes penitentiary confinement upon con-
viction of two or more acts or omisaions, any of which is punishsable
‘'by confinement in a penitentiary. However, prisoners under 31 years
of age and under sentence of not more than ten years will be confined -
in a Federal correctional institution or reformatory. The place of
confinement herein designated is therefore proper (Cir.229, WD, 8 June
1944, sec.II, pars.la(l) 3&).

:j v
' [?/44»14 /2"/ A Judge Advocate
%}4/4 Py (- ’}“/u - 'l«,'. - Judge Advocate
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Branch Office of The Judge Advocate General

with the
- European Theater of Operations
APO 887

. BOARD CF REVIEW NO, 3 21 APR 1945
CM ETO 6554 '

LOIRE SECTION, COMMUNICATIONS ZONE,
EUROPEAN THEATER OF OPERATIONS

UNITED STATES

)
)
Ve ) -
)  Trial by GCM, convened at Le lians,
Private WALTER HILL (34752806), ) France, 9 November 1944. Sentence:
3102nd Quartermaster Service ) Dishonorable discharge, total for-
Company ) feitures and confinement at hard
) labor for life, United States Peni-
) tentiary, Lewisburg, Pennéylvania.

HOLDING by BOARD OF REVIEW NO, 3
SLEEPER, SHERMAN and DEWEY, Judge Advocates

N

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried on the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War,

Specification: In that Private Walter Hill,
3102nd Quartermsster Service Company
did, at Connerre, France, on or about
24 Avgust 1944, forcibly and feloniously,
against her will, have carnal knowledge
of Janine Auwdineau,

He pleaded not guilty to and three-fourths of the members of the court
present at the time the vote was taken concurring, was found guilty of
the Charge and Specification. No evidence of previous convictions was
introduced. Three-fourths of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeilt all pay and allowances due or to bew

t
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come due, and to be confined at herd labor at such place as the review-
ing authority may direct, for the term of his natural life, The review=
ing authority approved the sentence, designated the United States Peni-
tentiary, Lewisburg, Pennsylvania, as the place of confinement, end

forwarded the record of trial for action pursuant to Article of War 50%.

3. The evidence for the prosecution is substantially as follows:

Mademoiselle Janine Audineau, the alleged victim of rape,
resided at Longlee, Duneau, France, with her mother, two sisters amd
her mother's fiance., Janine was 16 years of age; one sister was older and
one ten years old (R7,8,25,26). The house in which they lived appears
to have consisted of two rooms, one af which was occupied by Janine and
" her sisters and the other by lme. Audineau and her fiance. The rooms
were comnected by a door, and there was another door leading from kine,
Audineau's room outside the house (R16,24).

On or about 22 August 1944, sccused and two companions came
to the Audineau home, Accused conducted himself properly and.gave
Janine some candy. He said something about "shoes", and that evening
he returned alone and presented Janine with a pair. He stayed for
about an hour and asked for cider which was given him. Janine's mother
was present throughout both these visits (R9,10,12,13,25).

On 24 August 1944 at about 2330 hours, the family was dis-
turbed by accused and another colored soldier knocking on the door and
window. The knocking grew louder and finally a window pane was broken.
Accused's companion entered through the window while accused stood out-
side with a rifle. The companion struck some matches and looked about
the house. Janine's sister hid in a closet in their room and Janine
concealed herself in a corner of her mother's room. Mme. Audineau .
opened the door and she, her youngest daughter and her fiance fled.
Apparently at about the same moment, accused's companion: joined him
outside and then both entered the house through the door. In the in-
terval, Janine, Being unable to escape, returned to her own room and
hid under the bed (R7,8,14-17,25,27). This disturbance was heard by
a neighbor whose home was some 70 meters distant from the Audineau's
and who, seeing "that they were not in our house", went away (R30).
Mme, Audineau tried to find help, but her neighbors were not at home.
She returned to her house a few minutes after leaving it, but the
soldiers were still inside and she was afraild to enter. She and the
others who escaped, thinking that the two girls had also succeeded in
getting away, then spent the night in the fields (R20,25-26).

The two soldiers proceeded to search the house, lighting
matches so that they could see, They found Janine under the bed in
her room. Accused pointed his rifle at her and moved the bed s little.
She got un whereupon he said "Zig-Zig, Mile™ to which she replied
"never", He blew out the light and Janine began to scream., He 1lit

6554



, (109)
the #dlectric light and she screamed more loudly. The soldiers then
put her on the bed. One held her arms while the other cot on top
of her, They then changed places, Accused "deeply penetrated" into
her vagina, Then they both finished, they went away., This was about
midnight. Janine was unable to defend herself because she was afraid .
they would kill her, She had never had sexual intercourse before, and
af ter the experience she bled for about 20 minutes (R8,11,16,18-19,
21-22,36-37).

Janine's sister who was hiding in the closet in the same
room heard Janine's screams and the voices of the men. She emerged
from the closet when the men left and found her sister sereaming and
weeping. Janine told her she was bleeding. The next day (25 August
194/) Janine was examined by a civilian doctor. Examination revealed
a recent "breekage" of the hymen accompanied by "a small hemorrhage,
ecchymosis", There were, however, no scratches on the arms, thighs
or genital parts and no other evidence of a struggle (R23-24,28).
Thereafter on 28 September 1944, Janine and her mother identified ac-
cused as Janine's assailant, such identification being made at a line-
up of 12 soldiers held at the guardhouse (E33-34).

4. Accused, after being warned By the law member of his rights,
elected to remain silent and no evidence was presented in his behalf
(R38-39).

5. The identity of accused as the offender in this cace is
clearly established by identification in court by Janine and her mother
both of whom, as the evidence demonstrates, had previously seen accused
at their home two days before. The evidence of identificgtion by these
same witnesses at the guardhouse line-up was improperly admitted (CM
- 270871, IV Bull. JAG 4), but in view of the other competent and compell-
ing evidence of identification, no prejudice to the substantial rights
of accused resulted therefromn.

. The only remaining question meriting discussion is whether the
record of trial satisfactorily shows that the victim resisted to the
full extent required of her under the circumstances and that penetration
by accused was accomplished, .

As to the matter of consent, the evidence, including the
medical testimony, indicates that no physical violence other than the
intercourse itself was inflicted upon the victim, However, the un-
contradicted testimony shows that the attack occurred late at night,
that accused was armed and that the circumstances were such as %o
frighten away everyone able to escape. Janine was induced to come
out from under the bed at the point of a gun. ‘When she refused ac-
cused's suggestion of intercourse, she was forcibly put upon the bed
and held by one of the soldiers while the other committed the sexual
act with her. The soldiers then changed places and repeated the per-
formance. 3She screamed throughout and when seen by her sister imme@i-
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ately after accused's departure was still screaming and weeping,
Under the circums:ances it cannot be said that the victim was re-
quired to offer further physical resistance or that her failure

to do so was tantamount to consent: (CM ETO 3933, Ferguson and Rorie).

On the issue of penetration, the evidence, possibly because
of the victim's apparent unfamiliarity with the nomenclature of the
sexual organs or possibly because of ineffective interpreting, is not
as clear as might be desired. Her testimony and that of the doctor
leave no doubt that penetration of her vagina was effected, but there
is no direct evidence that such penetrstion was accomplished by ac=-
cused's venis. However, the girl testified that "he deeply penetrated
into my vagina"(R36), "he penetrated me" (R8), and "I felt something
inside of me" (R19). This evidence, when combined with her testimony
that accused had immediately before proposed "zig-zig" to her and up-
on her rejection of the proposal, put her on the bed and got on top
of her while his companion held her arms, is sufficient, in the com- -
plete ‘ebsence of any evidence to the contrary, to raise a fair inference
that the penetration was accomplished in the normal way and to justify
the court's findings to such effect (See CM ETO 5869, Williams).

6, The charge sheet shows that accused is 27 years and two months
of age and was inducted 8 June 1943 at Fort Benning, Georgia. He had
no prior service.

7. The court was legally constituted and had jurisdiction of the
person and offense., No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficlent to
support the findings of guilty and the sentence.

8. The penalty for rape.is death or life imprisonment as the
court-martial may direct (A7 92). Confinement in a United States
Denitenuiary is authorized upon conviction of the crime of rape by
Article of Yar 42 and sections 278 and 330, Federal Criminal Code
(18 USCA 457,567). The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement is proper (Clr.
229, WD, 8 June 1944, sec.II, pars.lp(4),3b).
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
. AP0 887
' L}
BOARD OF REVIEW NOs 1 . 12 MAY 1945

CM ETO 6564

UNITED STATES 9TH INFANTRY DIVISION

)
)
Ve ) Trial by GCM, convened at Eupen,

' ) Belgium, 9 January 1945 Sentence:
Private FREDERICK G, WEST ) Dishonorable discharge, total fore
(35549701), Company E, ) feitures, and confinement at hard -
39th Infantry ) labor for life, United States

) Penitentiary, Lewisburg, Penn=
) sylvania,

HOLDING by BOARD OF REVIEW MO, 1
RITER, BURROW and STEVENS,- Judge Advocates ‘

le The record of trial in the case of the soldier named
above has bsen examined by ths Board of Reviews

2¢ Accused was tried dpon the following charges and specie
fications: .

CHARGE I: Violation of the 75th Article of Were

Specifications In that Private Frederick G, West,

‘ Company ®"E*, 39th Infantry, being present
with his company while it was engaged with
the enemy, did near Elsenborn, Belgium, on
or about 30 December 194, shamefully abandon
the said company and seek safety in the rear,

CHARGE II: Violation of the 58th Article of Ware

Specification: In that * * * , on or about 36 Deceme
ber 1944, near Elsenborn, Belgium, did desert
the service of the United States by ebsenting
himself without leave with the intention of
avoiding hazardous duty and shirking important

servicey and d4id remain absent in desertion
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until be surrendered himself at Stolberg,
Germany on or about 30 December 19l4le

He pleaded not guilty and, all of the members of the court present
at the time the-vote was taken concurring, was found guilty of both
charges and specifications, Evidence was introduced of one previous
conviction by general courtemartial for desertion with intent to avoid
hazardous duty in violation of Article of War 58, Sixesevenths of
the members of the court present at the time the vote was taken cone
curring, he was sentenced to be dishonorebly discharged the service,
to forfeit all pay and ellowances due or to become due, and to be
confined at hard lasbor at such place as the reviewing suthority mey
direct for the term of his naturel 1ife, The reviewing asuthority
approved the sentence, designated the United States Fenitentiary,
Lewisburg, Pennsylvania, as the place of confinement, and forwarded
the record of trial for action pursuant to Article of War 503

3¢ During battle while his platoon was receiving fire in a’
crucial phase of the great Germen winter attack, accused, though
ordered forward, went twenty miles to the rear, The evidence is
legally sufficient to support the findingm of guilty, and the one
act violates both the 75th and the 58th Articles of War (CM 130018,
Hawiins ; €M ETO 5155, Carroll and D'Elia; QM ETO 75004 Metcalf and
Wloczewski; 13 CJT, 8ece9, DPPe58=59)e

Le The charge sheet shows that the acoused 18 20 years and
elever months of sge and was inducted 5 March 1943 at Toledo, Ohio,
to serve for the duration of the war plus six monthsse

S5e The court was legally constituted end had jurisdiction of
the person and offenses, No errors injuriously affecting the sub-
stantial rights of accused were cormitted during the triale The
Board of Review 1z of the opinion that the record of trisl is .
legally sufficient %o support the findings of guilty and the aente.nce.

6e The penalty for desertion in time of war and also for
misbehavior before the enemy is death or such other punishment as a
courtemartial may direct (AW 58,75)e Confinement in a penitentiary
is suthorized by Article of War 424 The designation of the United
States Penitentiary, lewisburg, Pennsylvania, as the place of cone '
tinement is proper (Cire 229, WD, 8 June 1944, seceII, pars.lb(4), 3b)e

’
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Branch Office of The Judge Advocate General

with the
buropean Theater of Operations -
APO "887
* BOARD OF REVIEW NO. 1 o
12 MAY 1345
CM ETO 6620
UNITED STATES g 4TH INFANTRY DIVISION
v. g Trial by GCM, convened at Wolferdang,
Luxembourg, 11 January 1945. Sentence:
Private First Class ROBERT )} Dishonorable discharge, total forfeit-
GRIFFITH (35773122), Company ) ures and confinement at hard labor
A, 8th Infantry ) for life. Eastern Branch, United
') States Disciplinary Barracks, Green-
) haven, New York.

HOIDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Speciﬁ.ca.—
tion:

CHARGE: Violation of the 6Lth Article of War,

Specification: In that Private First Class
Robert Griffith, Company "A", 8th Infantry,
having received a lawful command from
Captain Yilbert P, Gammill, 8th Infantry,
his superior officer, to report to his
organization, Company "A®™ 8th Infantry,

) for duty, did, near Wecker, Luxembourg,

: on or about 23 December 1944, wilfully
.disobey the sane.

He pleaded not guilty and, all of the members of the cowrt present
at the time the vote was taken concurring was found guilty of the
Charge and Specification. No evidence of previous convictions was
introduced. Three-fourths of the members of the court present at
the time the vote was taken concurring, he was sentenced to be

~1- ' 66520
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dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct,
for the term of his natural life. The reviewing authority
approved the sentence, designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New York, as the
place of confinement, and forwarded the record of trial for
action pursuant to Article of War 50%.

3. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting
the substantial rights of accused were committed during the
trial. The Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings of
guilty and the sentence (CM ETO 6457, Zacoi; CM ETO 7687, Jurbala;
CM ETO 7500, Metcalfe and Wloczewskls

L The charge sheet shows that the accused is 20 years of
age and that he was inducted 26 August 1943 at Fort Thomas, Kentucky.
He had no prior service. :

5. The penalty for willful disobedience in violation of Article
of War 64 in time of war is death or such other punishment as a -
court-martial may direct (MCM, 1928, par.lO4c, p.98). Confinement
in Eastem Branch, United States Disciplinary Barracks, Greenhaven,
New York, is authorized by Article of War 42 and Circular 210, War

Department, 14 September 1943, section VI, as amended.
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 887 . :

1945
BOARD OF REVIEW NO. 2 2 MAR

CM ETO 6622

UNITED STATES g LTH INFANTRY DIVISION
v, ) Trial by GCY, convened at Walferdang,

‘ - ) ILuxembourg, 12 January 1945. Sentence:
Private First Class HUDEY ; Dishonorable discharge, total forfeitures
E. BOX (17014397), Headquarters ) and confinement at hard laber for life.
Company, lst Battalion, 12th . ; Eastern Branch, United States Disciplin-

Infantry ary Barracks, Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO, 2 . ' ’
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named sbove
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Sﬁeéifica—
tion: , . )

CHARGE: Violation of the 58th Article of War,

Specification: In that Private First Class Hudey
E. Box, Headguarters Company, lst Battalion,
12th Infantry (attached Headquarters Company,
4th Infantyy Division) did in the vicinity of
Consdorf, Luxembourg on or about 22 December -
1944, desert the service of the United States
by absenting himself without leave with intemnt
to avoid hazardous duty, to-wit: defensive
actlion against attacking German forces, and
did remain sbsent in desertion until he sur-
rendered at Luxembourg, Luxembourg, on 26
December 1944,

)
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He pleaded not guilty and three-fourths of the members of the court
present when the vote was taken concurring, was found guilty of the
Charge and Specification. No evidence of previous convictions was
introduced. Three~fourths of the members of the court present when
the vote was taken concurring, he was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to

- becane due and to be confined at hard labor,.at such place as the
reviewing authority may direct, for the term of his natural life. The
reviswing authority approved the sentence, designated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement and forwarded the record of trial for action
pursuant to the provisions of Article of War 50%.

3. The evidence for the prosecution shows that on 20 December
194),, accused was on special duty with the security guard of Head-
quarters Company, 4th Infentry Division, which was located at Luxem=
bourg, Luxembourg. The Commanding Officer of this organization, First
Iieutenant Henry B. Yeagley, on this date, organized a provisional
force of 60 men of which accused was designated a member. The group
was divided into two platoons of two squads each and charged with
the speclal mission of assisting the 12th Infantry in defending
agalnst a German attack during their December offensive, At approx-
imstely on the morning of the 20th this detackment, with accused present
as & member of the first platoon, reported to the headquarters of the
2nd Battalion, 12th Infantry, located at Consdorf, Luxembourg (R5,6,9).
Some orientation and irstruction was given to the security guard,
concerning where they were going and the nature of their mission.
Accused was a member of this guard (R5,7,9). On the evening of the
20th of December, the platoons were assigned the duty of holding a
sector, along & line on which they were deployed, so that a company
of the battalion could withdraw from their advanced positions. The
platoons were subjected to small arms and artillery fire while they
were fdug in" at a fire break along the road during their first night
in the front line (R6,7). The following day they encountered enemy
fire again but held the positions they had occupied. On the 22nd of
December, a German combat patrol endeavored to break through and
subjected the men of the detachment to heavy amall arms and machine
gun fire (R6,7). Under orders the platocon withdrew a distance of
about three hundred yards to another position where they received
artillery fire from the enemy but had no casualties (R7). On the
morning of the 23rd, accused was reported absent by his platoon
sergeant., The company commander made a personal check of his men by
counting those present, He went along the entire sector contacting .
each foxhole., They were dug in, two men to each foxhole. Accused
was not present with his unit in the line (R7,8,10). Hie absence
was unauthorised (R7,8). The platoons remained "up" with the 12th
Infantry until the 24th of December, when they were relieved and
returned to the Division headquarters at Luxembourg (R7,83.
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On the 26th accused voluntarily appeared at the Division Command
Post and on being questioned by his commanding officer as to why
he had not been withthem, stated that he left his platoon because
he "just couldn't take it any longer"(R8). He showed no evidence
of injury or illness and his physical condition appeared to be
normal (R8,10,11).

L. After an explanation of his rights as a witness accused
elected to remain silent. No evidence was presented by the
defense (R11). )

5. A recital of the undisputed evidence disclosed a typical
"battle line" desertion case. Accused was a member of an emergency
detachment which had been dispatched on'a mission of great import~
ance. In company with men of his unit he marched to the front, en-
gaged the enemy and encountered their shellfire. At the crucial
moment when his organization was under attack and his services
most needed, he left his command and did not return until the enenmy
action was concluded. When he absented himself from his platoon
on the night of the 22nd of December, he had full knowledge of the
hazards and perils which confronted him, He left to avoid these
risks and dangers. The Manual provides that: .

"any person, subject to military law, who
.quits his organigation or place of duty
with intent to avoid hagzardous duty or

to shirk important service shall be deemed
a deserter® (AW 28; MCM, 1928, par.130,
p.urz).

The only credible inference which can be drawn from the
evidence of accused's conduct under the circumstances is that he
understood that his presence at his post of duty involved tremendous
risks of his 1ife and that he deliberately absented himself to avoid
these battle hazards., Proof of commission of the offense with
which accused was charged is fully established by comrinclng and
substantial evidence (Q ETO 4570, Hawkins; CM ETO 5155, D
et al; CM ETO 6625, Anderson and suthorities cited therein).

6. The charge sheet shows that accused is 22 years and four
months of age. He entisted, without prior service, a.t Camp
Robinson, Arkansas on 11 Ma.rch 1941.

7. The court was legally eonstituted and had jurisdiciiom of
the person and offenses., No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence.
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8, The offense of desertion, in time of war, is punishable
by death or such other punishment as a court-martial may direct
(AW 58). The designation of the Eastern Branch, United States
Dlsciplinary Berracks, Greenhaven, New York, as the place of con-

finement is proper (AW LZ' Cir.210, WD, 14 Sept. 1943, sec.VI,
as amended).
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Branch Office of The Judge Advocate General
with the
Eu.ropean Theater of Operations

APO 887
BOARD OF REVIEW.NO. 1 23 FEB 1945
CM ETO 6623
UNITED STATES 4TH INFANTRY DIVISION.

- Ve Trial by GCM, convened at Walferdang,
Luxembourg, 10 Jamuary 1945. Sentence:-

Private EDWIN

(35294221), Company L,

12th Infantry”

feitures and confinement at hard labor
for 1ife. Eastern Branch United
States Disciplinary Barracks, Green-

%
)

F. MIINER § Dishonorable discharge, total for-
) haven, New York.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

"~ 1. The record of trial in the case of the soldier named a'bove has

been examined

by the Board of Review,

2. Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Edwin F, Milner,

Company "L%, 12th Infantry, did, in the
vicinity of Hurtgen Forest, Germany, on or
about 11 November 1944, desert the service
of the United States by absenting himself
without proper leave from his organization
with intent to avoid hazardous duty, to
wit: an engagement with the enemy, and did
remain absent in desertion until he sur-
rendered himself at Esneaux, Belgium, on
or about 1 December 1944..

6623
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He pleaded .not guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found gullty
of the Charge and Specification. No evidence of previous convictions
was introduced. Three-fourths of the members of the court present

at the time the vole was taken concurring, he was sentenced to be
dishonorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for the term of his natural
life, The reviewing authority avoroved the sentence, designated the
Easter:r Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement, and forwarded the record of trial
for action .pursuant to Article of War 50%.

) 3. TUncontradicted evidence for the prosecution showed the fol-
lowing facts:

On 8 November 1944 Company L, 12th Infantry, was part of the

. forces which relieved the 28th Infantry Division in the Hurtgen Forest
in Germany. The company was engaged in active combat and had visual
contact with the enemy. It was subjected to concentrated and continuous
fire from heavy artillery, mortars, end small arms, In addition, mlnes
and "booby traps" made the advance dangerous and bloody. From 8 Ilovenm-
ber to 11 November its casualties amounted to 50% of its strength, From
11 November until it was relieved {rom duty in the Foréest, its casual-
ties amounted to 257 of its membership. The terrain in which it was
engaged was mountainous and wooded and great difficulties In operations
were encountered (R6).

Accused was a rifleman in the third platoon of the company
and ‘was with it when it entered the Forest. On the night of 10 Hovem--
ber he cameto the company command post during a heavy artillery bar-

. rage. The company commander ordered him to take cover in a foxhole

“with directions to remain in it until the barrage lifted and then to
return to his platoon., Later in the evening a search of the area was
made and he could not be found. The next morning the first sergeant
of the company again searched the area of the foxhole and determined
he was not with his platoon. He was not present with the company from
11 November to 4 December 1944, when he was returned to it. He had
not been evacuated through medical channels and had received no per-
mission to leave his platoon (R5,6). On 1 December 1944, accused
surrendered himself to military control at Esneaux, Belgium, several
miles to the west and rear of the scens of the fighting (R7).

L. After his rights were explained, accused elected to remain
"silent. The defense offered no evidence (I7).

5. The evidence discloses a typical "battle line" desertion case.
The accused left his platoon when it was under fire and appeared at his
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coﬁpany's command post during a heavy artillery barrage. He was tem=-
porarily sheltered in a foxhole under orders to return to his platoon
when the barrage lifted. He violated this order and absented himself
without leave for 20 days in a place of comparative safety in the rear,
during which time his company was engaged in sanguinary conflict with
the enemy'and suffered tragic casualties. :The only inference which
can be honestly deduced from this evidence is that accused, with full

. knowlasdge of the fact that his presence at his post of duty involved
tremendous risks to his life, deliberately left it in order to avoid
these battle hazards and perils, This offense was proved beyond all
doubt (CHM ETO, 4570, Hawkins; CH ETO 4701, Minnetto; CM ETO 4743, Buff;
Clt ETO 5293, Killen) PP

6. The charge sheet snoWs that accused is 19 years old. Hé was
inducted 22 October 1943 at Sandusky, Ohlo, to serve for the duration
of the war plus six months. He had no prior service.

7. The court was legally constituted and had jurisdiction of the’
person and offense, HNn errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record is legally sufficient to support the
findings of guilty and the sentence, -

8. The penalty for desertion in time of war is death or such other
punishment as a court-martial may direct (A7 58). The designation of '
the Eastern Branch, United 3tates Disciplinary Barracks, Greenhaven,

New York, = the place of confinement, is authorized (47 42; Cir.210, WD,
14 Sept. 1943, sec. VI, as amended),
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Branch 0ffice of The Judge Advocate General
with the
Buropean Theater of Operations
ALPO 887 :
BOARD OF REVIEW NO. 1 . 29 FEB 1045
CM ETO 6625
UNITED STATES g 4TH INFANTRY DIVISION.
Ve ) Trial by GCl, convened at Talferdang,
. : )  Luxembourg, 12 January 1945. Centence:
Private First Class IRVING ) Dishonorable discharge, total for-
G. ANDERSON (37273655), ) feitures and confinement at hard labor
Company B, 12th Infantry ; for life., Eastern Branch, United
(attached to Headquarters States Disciplinary Barracks, Green-
Company ). )  haven, New York.

HOLDING by BDARD OF REVIET NO. 1
RITER, SHERMAN and STEVELS, Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of leview.

. 2. accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of Var.

Specification: In that Private First Class Irving
G. inderson, Company "3*, 12th Infantry,
(attached Headquarters Company, 4th Infantry
Division) did in the vicinity of Consdorf,
Luxembourg, on or about 22 December 1%44,
desert the service of the 1mited States by
absenting himself without leave with intent
to avoid hazardous duty, to wit: defensive
action against attacking German forces, and
di¢ remain absent in desertion urtil he sur-

- rendered at Luxembourg, Luxembourg, on or about

25 December 1$44.
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He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found gullty

" of the Charge and Specification, Evidence was introduced of one
previous conviction by summary court for abgence without leave for

11 hours in violation of Article of ‘jar 6l. Three-fourths of the
menbers of the court present at the time the vote was taken concur-
ring, he was sentenced to be dishonorably discharged the service, to
" forfelt all pay and allowances due or to become cue, and to be con-
fined at hard labor, at such place as the reviewlng authority may -
direct, for the term of his naturel life. The reviewing authority
approved the sentence, &signated the Fastern Branch, United States
Disciplinery Barracks, Greenhaven, Few York, as the place of ‘confine-
ment, and forwarded the record of trial for action pursuant to Article
of War 507

3. The evidence for the prosecution established the following
facts:

On 20 December 1944 accused was on speclel duty with the
security guard of the Keadquarters Company of the 4th Infentry Division,
which was located at Luxembourg (Luxembourg). On that date he was
designated as a member of a detachrent of 60 men (divided into two
platoons of two squads each) charged with the special mission of
assisting the 12th Infantry in defending against the attack of the
Germans in their December offénsive, The detachment reported to the
Headquarters of the 2nd Battalion, 12th Infantry, at 1015 hours on
said date. It wes commanded by First Lieutenant Henry B. Yeagley.
%ccused)was designated leader of the first squad of the first platoon.

R4,5,9).

On the evening of 20 December the two platoons were assigned
the duty of holdirg a sector while a company fell back through the
platoons. ZEn route to their position the platoons were subjected to
enemy small-arms fire, On 21 December the platoons encountered éneny
small-arms fire and fell back to a fire break where they "dug in",

On 22 December the platoons held the last-described position until
they withdrew a distance of 400 yards under battalion orders to another
position where in the evening they received small-arms fire, During
the process of withdrawal, and as the platoqns commenced to fdig in"

at the new position, a German patrel fired on them. Accused and
another soldier then ran to the rear (R10-11). The platoons remained
in that position until they returned to Division Headquarters oun 24
December (R6,9,10). From the night of 22 December until they with-
drew on 24 December the platoons received artillery, mortar and rocket
fire from the enemy. Two casualties were suffered (R7,13).

Although no permission had been given accused to be absent
from his detachment (R3), he was absent therefrom on the morning of
23 December, and search by the detachment commander failed to disclose

6625

-2 -
CoHpineNTIY



CORTIDENTIAL

(125)

his presence. His absence*continued during 24 December (E13).

On 25 December, after the platoons had returned to the
Division Headquarters, accused voluntarily appeared at the gusrdhouse.
He made no explanation of his absence. At that time he carried no
evidence of injury or illness and his physical condition appeared to
be normal (R7,13).
Lo After an explanation of his rights, ‘accused elected to re-
main’gilent‘and presented no evidence (R41).

5. a. A recital of the undisputed facts of the case is all
that is necessary to support the court's findings of guilty. Accused
-was a member of an emergency detachment which had been dispatched on
a mission of supreme importance. At the crucilal mdment when his unit
" was under attack he left his command and did not return until its
ection was concluded. It is obvious that when he left his platoon
~.on the night of 22 December he understood full well the nature of the

perils which confronted him, He left to avoid them. - Cormission of
the offense with which he is charged was proved beyond doubt (CM ETO
4570, Hawkins; CM ETO 4701, Vinnetto).

b. The failure of the Snecificamion to allege the organi-
zation or place from which accused absented himself. without leave is
not a fatal defect (Cm ETO 5359, Young).

6. The charge sheet shows that accused is 25 years and eight
months of age.  He was inducted 8 Nay 1942 at Fort Snelling,
Minnesota. “He had no prior service,

7. The court was 1ega11y constituted and had jurisdiction of
the person and offense. Ko errors injuriously affecting the substan-
tial rights of accused were committed during the trial, The Board
of Review is of the opinion that the record of trial is legally
© sufficient to support the findings of guilty and the sentence.

‘ 8. The penalty for desertion in time of war is death or such
other punishment as a court-martial may direct (AW 58).  The desig-
nation of the Fastern Branch, United States Disciplinary Barracks,

" Greenhaven, lew York, as the place of confinement, is authorized
(aw 42, Cir.210, ™D, 14 ert. 1943, sec.VI, as amended)

/ }"%—/z Judge Adl"vocate
/Mééq C \Q/J‘/’ Sl N J'ud ge Advocate
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Branch Office of The Judge Advocate General
' with the '
European Theater of Operations
APO 887 .

)
BOARD OF REVIEW NO, 2 . 14 MAR 1945

. CM ETO 6626

UNITED STATES 4TH INFANTRY DIVISION

Trial by GCM, convened at Walferdang,
.Luxembourg, 10 January 1945. Sen-
tence: Dishonorsble discharge, total
forfeltures and confinement at hard
labor for life. Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York,

v.

Private EMMEITB, LIPSCOMB
(33227709), Company B,
802nd Tank Destroyer
Battalion

Nt st St St St stV otV N "oV

HOLDING by BOARD OF REVIEW NO, 2 .
VAN BENSGHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldier named above has
been examined by the Board of Review. -

2. Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of f!ar.

Specification: In that Private Emmett B. Lipscomb,
Company B, 802nd Tank Destroyer Battalion,
did, at Beyren, Luxembourg, on or about 1700
18 December 1944 desert the service of the
United States by absenting himself without
leave from his organization with intent to
avoid hazardous duty, to wit: an anticipated
engagement with the enemy, and did remain
absent in desertion until he was apprehended
and turned over to the 4th Infantry Division
Military Police Luxembourg on or about 1630
29 December 1944.

He pleaded not guilty and, three-fourths of the members of the court
-present at the time the vote was taken concurring, was found gullty of

-l -
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the Specification except for the words "was apprehended and turned over
to the 4th Infantry Division Military Police, Luxembourg, on or sbout
1630 29 December 1944", substituting therefor the words "surrendered him-
gelf to Third Army Military Police at Canach, Luxembourg, on 25 December
194", of the excepted words not guilty, of the substituted words gullty,
and guilty of the Charge. Evidence was introduced of one previous con-
viction by summary court for absence without leave for two days in viola-
tion of the 6lst Article of War. Three-fourths of the members of the
court present at the time the vote was taken concurring, he was sentenced
to be dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor,at such
place as the reviewing authority may direct, for the term of his natural
life. The reviewing authority approved the sentence, designated the
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement, and forwarded the record of trial

for action pursuant to Article of War 503.

--3. The prosecutlon showed by his company commander that accused
was, on 18 December 1944, a private, Company B, 802nd Tank Destroyer
Battalion. On 17 December, this company was outside of Beyren, Luxem-
bourg, eight or ten miles east of the city of Luxembourg. At eleven
o'clock that morning, the company was alerted by its captain as a result
of information received by him (R4,5,7). He gave instructions to his
platoon leaders (R5), who in twrn communicated them to the company
section sergeants (R6), * As a result of this, the communication was
passed down to the sergeant who led the first squad, first platoon (R7,
8), of which accused was a member. This sergeant, following his in-

- struction, thereupon told each of his men that morning, including
accused, that he was not supposed to leave the area, that the company
had been alerted, and that "we were supposed to move to a certain area
and when the counter attack started the move was ordered, and until
further notice to be there on a thirty minmute alert” (R9s (Underscoring
supplied). The captain had told his platoon leaders that he had
learned through channels that the German counter attack had started
(R5). Under the company operating procedure, all the menbers of the
command were supposed to stay in the immediate vicinity of their respec-
tive platoons. Three or four days after 17 December, the date of this
alert, although the enemy was not "actually” contacted, the company
moved up into "firing positions™ in support of the 12th Infantry, 4th
Infantry Division. During 17 and 18 December about two enemy shells
dropped in Beyren (R5,7,lg§. At five or five-thirty in the afternoon
of 18 December, accused's squad leader checked his squad and accused
was then missing and did not thereefter return to his squad (R7,10;
" Pros.Ex.A). Accused had no Eermission on either 17 or 18 December to
leave his platoon area (R7,10). Accused's sbsence was terminated by
his surrender to militery police at Canach, Luxembourg, on or about
25 December (R11). o

4. Accused, advised of his rights as & witness, elected t; remain
silent. He called as his witnesses his company commander and his squad

2. 6626
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leader. ‘The captain testified that accused had given trouble before:
"drinking and wandering off". TVhen not drinking, he was "working all
‘right." But "off hand" the captain "would say he was" an habitual
drinker, not giving any trouble when not drinking (R13,14). Accused's
first sergeant sald accused had’ been a member, of his organization since
July 1942 and that "other than fér his drinking I have had no trouble
with him at all. He is a very good worker. %* * % he drinks pretty
heavily and too often". When not drinking, accused was a "pretty
valuable man - as far as his work is concerned"”. TUnder fire, in

actual contact with the enemy, he acted like the average person; "he
didn't flinch. When they came too close we all jumped" (rR11,12).

The sergeant said further:

"Wéll, I'1] tell you, sir. On the morning of
the 18th evidently he found some liquor some-
where and, well, I happened to go out on patrol
that morning with the lieutenant and when I came
back at sbout 3:00 in the afternocon Lipscomb
came back from somewhers and had been drinking !
and was feeling quite high. At that time we kmew
we were on the alert and I told him he was sort of
misbehaving and to stay around there. That was
about 3:00 o'clock, and then the platoon leader
called us all together again for sbout an hour's
critique. Then I went back and Lipscomb was
one)and I haven't seen him until last night"
R12).

Told by the court that he had said that he reminded accused of the alert
on the afterncon of 18 December, and asked if in his opinion accused was
rational enough to understand, the sergeant answered:

"That is hard for me to say, because I really

" don't know. He might have and he might not.
Personally, I don't think he did understand very
much and didn't realize what I was telling him.
And, then, I really couldn't say, because when
a man is half intoxicated you never can tell
Just what his mind is doing" (R12).

5. The evidence thus shows that at the time and place alleged in
the Specification accused absented himself without leave from his organi-
zation when 1t was close to the enemy, was alerted and was momentarily
expecting to take an advanced position to regist the enemy counter attack.
The proof rather indicates that the motive for accused's conduct was not
fear. Rather, it appears that he went off to indulge his appetite for
liquor, or that his conduct resulted from his having theretofore over-
Indulged to the extent that he lost all sense of responsibility for the
performance of essential duty at 4 cruclal time. Accused had a known
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and grave propensity for drink.  The evidence indicated that by 3 pm,
18 December, he was in a state of intoxication., But his condition was
voluntary. His willingness to put himself hors de combat through drink
necessarily involved an intention to shirk his duty, hazardous duty at
that particular time’and known by him to be such.

In a charge of desertion involving Article of War 28, as here,
it is necessary to show that at the time accused absented himself he had
the specific 1ntent of avolding hazardous duty (CM ETO 5555, Slovik; CM
ETO 2368 Lybrand; CM ETO 5958, Perry and Allen).

When a man has a known duty to perform, a deliberate engagement
by him in conduct which he knows will render impossible performance by ‘
him of his duty certainly carries with it, legally, an intent not to per-
form his duty. And if as a consequence of hls misconduct, involving
such intent to flout duty, he separates himself from his command he can
properly be said to have intentionally absented himself,

' Accordingly 1t is the opinion of the Board of Revlew that under
the circumstances there was an intentional absenting of himself by accused
from his command to avoid hazardous duty. Article of War 28 does not
condemn such conduct only when it is inspired by fear. It is probsably
far worse for a man to keep out of combat through laziness or through
preference for a few hours sleep than it is for a youngster who is so
afraid that his feet won't move. The language of Article of War 28
is certainly susceptible of this conclusion.

The findings of guilty of the Charge and Specification were
fully sustained by the evidence (CM ETO 5555, Slovik; CM ETO 2368, Lybrand;
CM ETO 5958, Perry and Allen, all supra; and C¥ ETO 3234, Gray).

6. Accused at the time of the trial was 32 years of age. He was
inducted into the Federal service on 13 October 1942.

7. The court was Tegally constituted and had jurisdiction of the
person and offense. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
18 of the opinion that the record of trial is legally sufficlent to
support the findings of guilty and the sentence.

8. Desertion in violation of Article of War 58 is, in time of war,
punishable by such sentence as a court-martial may direct, including death.
The designation of the Fastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement is authorized (AW 42;
Cir.210, WD, 14 Sep 1943,. sec.VI,-as amended).
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Branch Office of The Judge Advecate General

BOARD OF REVIEW NO, 1

CM ETO 6637

UNITED

Ve

Private JAMES J. PITTAIA
(32373205), Medical Detach=
ment, Tth Infantry ‘

with the °
European Theaster of Operations
. APO 887
21 APR 1945
STATES. ; BRD‘ mFANTRIDIVISIm
) Trial by GCM, convened at Bruyeres,
)  France, 1l November 19LL. Sentence:
) Dishenorable discharge (suspended),
) total ferfeitures and confinement
) at hard labor for ten years, loire
) Diseiplinary Training Center, Le
). Mans, France.

HOIDING by BOARD (F REVIEW KO, 1

RITER, BURROW and STEVENS, Judge Advocates

l. The record of trial in the case of the soldier named gbove has
been examined in the Branch Office of The Judge Advocate General with the
Baropean Theater of Operations amd there found legally insufficient in
part to support the findings and sentence, The record of trizl has now .
been examined by the Board of Review and the Board submits this, its hold-
ing, to the Assistant Judge Advocate Gemeral in charge of said Branch Of-

fices

2, Accused was tried upon the foll‘.ni‘ng'chargeg and specifications:

CHARGE I: Violation of f.heS&ﬁx Article of War,

Specification: In that Private James J, Pittala,

Medical Detachment, 7th Infantry, did, near

Vy les Lure, France, on or about 17 September

194k, desert the service of the United States

by absenting himself without proper leave from

his organization, with intent to avoid hazardous :
duty, to wit: combat with the enemy, and did -
remain absent in desertion until he surrendered

himself at Faucogney, Prance, on or about 20 .

September 19”-&. : . . : 6 6 3 7
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CHARGE II:t Violation of the 75th Article of War,

 Specification: In that # * # did, near Rupt~Sure
‘Moselle, France, on or about 27 September
194k, run away from his place of dity, with
Company "D" 7th Infentry, which wes then en-
gaged with the enemy, and refused to return
thereto, '

He pleaded not guilty and, two-thirds of the members of the court present at
the time the vote was taken concurring, was found guilty of both charges end
specifications, No evidence of previous convic tions was introduced, Three-
fourths of the members of the court present at the time the vote was taken
concurring, he was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to be confined at -
hard labor, at such place as the reviewing authority may direct, for 25
yearse 'The reviewing smthority approved the sentence, tut reduced the period
of confinement to ten years, ordered the sentence as thus modified duly exe-
cuted, but suspended the execution of that portion thereof adjudging dis-
honorable discharge until the scldier's release from confinement, and
designated the Loire Disciplinary Training Center, Le Mans, France, as the
place of confinement, The proceedings were published by General Court~
Martisl Orders No. 6, Headquarters 3rd Infantry Division, APO 3, U.S. Amy,
9 Jamary 1945, . ‘

3¢ ' On 17 September 19LkL, accused and five other soldiers were
transferred from the division's organic medical battalion to the 7th
Infantry Regimental Medical Detachment, and reported to the Assistant
Regimental Surgeon at the regimental aid station located in Vy les lurs,
France, The surgeon informed accused that he was assigned to the detach~-
ment's section of the regiment's 1st battalion of infantry, and ordered him
to remain in an adjacent room until transportation would be aveilable. to
carry him to his place ofduty (R7,8,10)e The lst Battalion and the regiment
were then in cambat in the vicinity of Lure, France, which was a matter of
general knowledge (R8,10), . Later in the day when transport was ready, ac-
cused was not in the room end could not be found in the area after search
by the detachment's first sergeant, He had no permission to be absent,
He was not in the detachment agein until hesurrendered at the regimental
aidstation in Faucogney, France, on 20 September 1945 (R8-11j Pros.Ex.A).

On 27 September 195, after accused had performed his duties for
two days in the 1lst Battalion Medical Section as a company aid mamn attached -
to a platoon in B Company, he wes again missing when needed. The platoon
was then in combat with the enemy in the vicinity of Rupt-sur-Mosells,

France (R13). He had no permission to be absent, and was found by his sec—
tion leader in a building on a hill some two and a half miles away (R1kL,15).
He said he "could not take it" and "would not go back up®, He later re- -

" taurned to the rear ald station about 4% miles from his proper place (E15,16).

Le Accused, after his rights were fully explained to him, elected
to make an unsworn statement through counsel (R17)e It was stated tg&?
had been in the service since June 1942, and overseas since Septembe 7
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that year. He served as a litter man with the 36th Infantry Division
throughout the Tunisian campalgn, and with the 3rd Infantry Division at
Casino, Anzio and Rome, and in the campaign of southern France. His ser-
vice was without previous conviction by court-martial or time lost through
hospitalization (R17-18). No other evidence was introduced in his behalf,

.

Ce ae¢ The case is that of a soldier with long and honorable ser-
vice transferred from the comparative safety of the Red Cross marked instal-
lations of a medical battalion, forward to duty with an infantry battalion,
whose hazards he knew from experience, '

‘ be Specification, Charge I: The Board of Review may take
judicial notice of the landing ofthe Seventh Army and the 3rd Infantry
Division as a unit thereof on the southern coast of France on 15 August
194Li; the Army's rapid northern advance and junction with the Third Army
near Chaumont,.France, 1l September 194li, and of the Seventh Army's cap-
ture of the City of Epinal, France, 2L September 19Lh (CM ETO 7413, Gogol,
and authorities therein cited), These events were described in the press
throughout the world as they occurred, and in communiques issued by the
high command, Reference to any authentic map reveals the following
pertinent factsg Iure, France, the proven location of the lst Battalion in
combat 17 September 19f;h is 335 miles from the Mediterranean, representing
an advance of that distance in 33 days; Vy les lure, the location of the
regimental aid station on that day, is four miles south of lare; Faucogney,
the aid station's site at the time accused surrendsred there 20 September
194k, is 11% miles north of Lure; and Rupt-sur-Moselle, the scene of &c-
cused's alleged offense in the action there on 27 September is 73 miles
northeast of Faucogney. Epinal is about 35 miles north of Lure,

Under such circumstances, there can be no reasonable doubt
of accused's knowledge on 17 September 19LL that the regiment was in com-
bat as testified, During combat, that there will be certaln unmistakable
battle activity in and around regimental installations is so self-evident
as to be axiomatic within the military knowledge of line officers, of which
the court was composed, .. :

"Some matters of judicial knowledge are so
self-evident as . tobe ever present in the mind,
so that they naturally enter into a decision of
any point to which they have application®
(31 CoJ.S@C;,SeCQIBC,pgszz)‘ .

There had been the continued rapid movement of the campaign, There is also
to be considered the fact that accused was then at an aid station within
four miles of the front lines, where he could hardly have failed to see
and hear friendly and enemy cannon and to observe the tenseness, the excite~
ment of men, and the rush of traffic, They are the inevitable accompaniments
of battle which at a regimental installation could not have been unobserved
or misunderstoods Accused received notice of his assignment to a battalion
section, which, as he must have known from experience, meant duties as a :
company aid man or litter bearer in close proximity to the front lines (T/0
and E7-11, WeDe, 26 Febo19lLl, seceIb, clmS), Hazardous duty relateth}b3 7
CLATTIATAL T
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combat, of which he had lmowledge and experiente, was therefore imminent,
and it may, be inferred that he left with specific intent to avoid it
(CM ETO 7339, Conklin; and authorities therein cited).
. . |

- e Specification, Charge II: Accused was found two and a half
miles from his company, after being present with it as an aid man for two
days, The company was then engaged with the enemy, He said he could not
take it and refused to retum. The evidence sustains the finding of guilty
(cu ETO 5429, Cameron and Rawls),

-6e The charge sheet shows that accused is 25 years of age and was
inducted 27 June 1542 at Utica, New York, to serve for the duration of the
war plus six months, He had no prior servics,

. 7« The court was legally constituted and had Jurisdiction of the
person and offenses, No errors injuriously affecting the substantial
rights of accused were committed during the trial., The Board of Review is
of the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentence,

-* 8. The penalty for desertion in time of war and for misbehavior
before the enemy 1s death or such other punishment as a court-martial may
direct (AW 58,75)s The designation of the Loire Disciplinary Training
Center is proper (Ltr, Hq. European Theater of Operati.ons s AG 252 Op, TPM
19 Dec. 194k, par.B)o

[
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Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 887
BOARD OF REVIEW NO. 1 2 6 MAY 1945

CM ETO 6682

UNITED KINGDOM BASE, COMMUNICATIONS
Z0NE, EUROPEAN THEATER OF OEPRATIONS

UNITED STATES

Ve
Trial by GCM, convened at APO 519,
U.S. Army, 29,30 December 19ikL.

. Sentence: Dishonoreble discharge,
total forfeltures and confinement at
hard labor for life. United States
Penitentiary, Lewisburg, Pennsylvania.

Private LEO E. FRAZIER
(37119727), 370th Replace-
ment Company, Detachment
99, 99th Replacement
Battalion

-
.

HOLDING by BOARD OF REVIEW NO. 1
RITER, BURROW and STEVENS, Judge Advocates -

1, The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. 'Aécusec; was tried upon the following Charge and Specification:
~ CHARGE:. Violation of the 92nd Article of War.

Specification: In that Private IEO E. FRAZIER, 370th
Replacement Company, Detachment 99, Gruund Force
Replacement System, did, at Tidworth Barracks,
Tidworth, Wiltshire, England, on or about 18
October 1944, wdth malice afprethought, wilfully,
deliberately, feloniously, unlawfully, and with
premeditation kill Private lLeonard Rainey, Pro—-
visional Replacement Company "U", Detachment 54,
Ground Force Replacement System, a human being,
by shooting him with a pistol.

He pleaded not guilty and, three-fourths of the members of the court
present at the time the vote was taken concurring, was found gullty of
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the Charge and Specification., Evidence was introduced of one
previous conviction by special court-martial for absence without
leave for six days in violation of Article of War 61, Three-
fourths of the members of the court present at the time the wote
was taken concurring, he was sentenced tobe dishonorably dis-
charged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place as
the reviewing authority may direct, for the term of his natural -
life, The renevdng authority approved the sentence, designated
the United States enitentiary, Lewlsburg, Pennsylvania, as the
place of confinement, and forwarded the record of trial for
action pursuant to Article of War 504,

3. The evidence showed that accused and deceased were in

a barracks room, under the influence of liquor, andthere engaged
in a quarrel resulting in slight batteries of each upon the other.
In the course of the altercation, the deceased threatened accused
and lifted up a bayonet against him but a bystander persuaded him
to - surrender itl Accused left the room upon solicitation by :
others and, at a time estimated at about five minutes thereafter,
fired the fatal shot through an open window. Deceased had
continued his threats against accused after his departure,

These are facts from which the court could reasonably
infer that the accused acted with malice, and the record is therefore
legally sufficient to support the findings. It is not the function
of the Board of Review sitting in the Furopean Theater of Operations
to weigh evidence in any case. The record of trial is examined
only to determine whether the findings are supported in all essentials
by substantial evidence. The findings are treated as presumptively
correct and they are legally sufficient if the ultimate facts drawn
by the court could legally have been inferred from the evidence intro-
duced (CM ETO 1631, Pe s CM 192609 Hulme, 2 B.R. 9, Dig.0p.JAG
1912-1940, sec.408 (2),p. 59) It wasﬁnctinn and duty, of the
court and the reviewing authority to weigh the evidence, and
determine whether passion under adequate provecation not cooled
by the passing of time, or drunkenness, reduced the crime from
murder to manslaughter, Its finding of either the greater or the
lesser offense, on the facts herein, would be legal and appropriate
(Stevenson v, United States, 162, U.S. 313, 16 S.Ct. 839, 4O L.Ed.
980 (1896); CM ETO 292, Mickles), While the Board of Review in a
proper case will not be hesitant in holding there is no substantial
evidence of malice (CM ETO 82, McKenzie; CM ETO 10338, lamb), the .
deliberateness of this crime after the quarrel had been broken off
precludes disturbing the findings upon appellate review (UCM, 1928,
par.148a, p.164, and par.126a, p.136; CM ETO 2007, Harris; CM ETO
3042, Guy; CM ETO 3180, Porter; CM ETO 5765, Macks

4, The charge sheet shows that accused is 23 years and »
seven months of age (corrected by accused at trial to 24 years and
seven months (R63)), and was inducted 27 October 1941 to serve for
one year., His service period is governed by the Selective Service

Extension Act of 1941. No prior service is shown.

lae ';-_.6682;

/



(137)

5. The cowrt was legally constituted and had Jurisdcition
of the person and offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is'
legally sufficlent to support the ﬁndinga of guilty and the
sentence, _

6. The penalty for murder is death or life impr:lsonnent
as the court-martial may direct (AW 92). Confinement in a peni-
tentiary is authorized upon conviction of murder by Article of
War 42 and sections 275 and 330, Federal Criminal Code (18 USCA
454,567)s The designation of the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement, is Froper
(Cir0229, WD, 8 Ju.ne 191414’ BQCQH, p&rs.lb(b), Bb).

- | Judéo Advocate
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Branch Office of The Judge Advocate General
with the

European Theater of Operations
. APO 887

BOARD OF REVIEW NO. 1 13 FEB 1045
CM ETO 6684 | |

UNITED STATES - 83D INYANTRY DIVISION

| Trial by GCM, Acoﬁvened at Luxembourg,
Luxembourg, 25 November 1944. Sen-
tence: To be dismissed the service.

Ve

Ileutenant Colonel JOHN O.
MURTAUGH (0-15844), 32nd
Cavalry Reconnalssance
Squadron, lechanized

T N N e N N Qo QP N

HOIDING by BOARD OF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its holding, to the Assistant Judge Advocate General in charge of
the Branch 0Office of The Judge Advocate General with the European
Theater of Operations.

2, Accused was tried upon the following Charge and specifica-
tions: ) :

CHARGE: Violation of the 85th Article of War.

Specification 1: In that Lieutenant Colonel John
0. Murtaugh, 32nd Cavalry Reconnaissance
Squadron, was, in the vicinity of Mondorf,
Luxembourg, on or about 24 October 1944, found
drunk while on duty as Commanding Officer, 32nd Cav-
alry Reconnaissance Squadron,

Specification 2¢ In that # %* ¥ was in the vicinity
of Mondorf, Luxembourg, on or about 25 October
1944, found drunk while on duty as Commanding
Officer, 32nd Cavalry Reconnaissance Squadron.

6684
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He pleaded not guilty to and was found guilty of the Charge and both
specifications thereunder. No evidence of previous convictions was
introduced. He was sentenced to be dismissed the service. The re-
viewing authority, the Commanding General, 83d Infantry Division, approved
the sentence and forwerded the record of trial for action under Article
of War 48, The confirming authority, the Commanding General, European
Theater of Operations, confirmed the sentence, although characterizing
it as deplorably inadequate punishment for the grave military offenses
of which accused was found guilty and stating that the meager punishment
awarded in the case reflected no credit upon the court's conception of
its own responsibility, and withheld the order directing execution of
the sentence pursuant to Article of War 50%.

3. The mrosecution's evidence, which was not controverted, was
" substantially as follows:

On 24 and 25 October 1944 accused was present with and on duty
as Commanding Officer of the 32nd Cavalry Reconnaissance Squadron,
Mechanized (R6-7,17,26,33,43-4,), bivouacked just north of the city of
Luxembourg, Luxembourg (R7,l7,26$ (A1) witnesses at the trial were
officers of said squadron). v

Specification 1 Sg& October 1255} Pursuant to.a division

order requiring the squadron ‘to move to another sector in order to re-
lieve elements of the 330th Infantry, accused on 23 October had caused
a reconnalssance to be made of the new sector and of a route around the
city of Luxembourg to Mondorf, Luxembourg, and a march order was pre-
pared (R17,26-27). Accused's reason for directing that Luxembourg City
‘be by-passed was thus explained by the Squadron 5-3:

e have a large number of vehicles in a cavalry
reconnaissance squadron and for measures of
.control and security measures, it was a sound
tactical idea to move the squadron around the
outskirts of the city, rather than through

the city of Luxembourg, itself, to reduce the
possibility of traffic accidents and to reduce
the number of guides necessary to conduct the
_squadron on 1ts march® (R17).

About 0730 hours on 24 October accused informed the Squadron
S-2 and S-3 that he had decided to change the route to a bestter and
shorter one through Iuxembourg City, that guides would be posted and
that the scuadron would be marched over the newly determined route.
In the opinion of the S-2, accused was drunk and unable to perform his
duty as Commanding Officer at this time, and the S5-3 believed that the
degree of accused's intoxication was sufficient to prevent him &perating

e | 6684
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at his full efficiency (R18,27). His face was flushed and his
spesch was thirk and so inecherent that neither the S-2, S-3

nor executive officer of the squadron was able to understand

the new route which he attempted to explain to them - "two or
three things were discussed along with the matter of the route®
(R7,18,26,27). In the S-3's opinion, if accused were thinking.

a8 he normally did, he would not have changed the plans at the
last moment (R18).

After the squadron arrived. at Mondorf, the executive officer,
in accordance with orders previously lssued by accused, arranged and
reconnoitered three guard posts around the squadron command post at
the Palace Hotel, Mondorf. In the afternoon, as that officer was post~
ing the initial guards on these posts, accused instructed him to dismiss
all the guards except the one posted at the gateway of the hotel, He
testified that, in his opinion, accused was drunk at the time, as mani-
fested by this most unusual order, which violated his previous order

‘ (R7), the fact that he walked unsteadily and his incoherent speech (B.B).

At this time the command post of Troop C of the squadron was
in Gandren, about one or one and one-half kilometers from the eneny,
from whom it was separated by the Moselle River. The troop's misssion,
which was its first, was to relieve elements of the 330th Infantry and
occupy observation posts at certain predesignated points (R33-34,40).
About 1830 .hours accused, who was driving a quarter-ton jeep, arrived
at the outside of the troop mess hall and asked the troop commander
"what we had", The latter offered him coffee, but accused sald that
. was not what he meant. The troop commander then told him they "would
be glad to have him for supper®, but accused asked him "if that was
all I had to offer him®, In the troop commander's opinion, accused was
drunk, The basis of his opinion, he testified, was as follows:

#Initially, from the condition of his eyes,

his manner of speech was incoherent, his speech
was thick, his face was very flushed and he had
difficulty in getting out of the one-quarter
ton, % % ¥ I{ seemed to me that he lacked co~
ordination between his mind and limbs in gett.ing

out” (R34).

Witness cou.ld smell a.lcohol on accusod'a breath. After remd.ning 8

few minutes, accused stated he was going to the command post of Troop

A of the squadron, and witness gave him directions. Accused left U’

but returned sbout ten minutes later and stated he had lost his way

(R34). Witness next saw him sitting on the hood of the jeep talking

.. to about 25 or 35 men of the troop who were about to march to their

command post preparatory to executing the troop's mission (R34,35,
L2,43). He was smoking, his helmet was off and .his vehiclo was in 6684

the midst of them. N
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fHe was telling my men that he wanted them to
.go’down there and get their teeth into the thing
and that very svpon he would have them sending
patrols into Germany and giving them a dose of
their own medicine®,

He talked disconnectedly on many subJects (R35). Witness walked’
among the men, talked with them and, although it was dusk, con-
cluded from their facial expressions and actions that they were
"disgusted®”, not with what accused said but with the manner in
which he said it (R35,41,42). Because of this episode the men did
not move out when planned (R34). Accusec, in witness' opinion,
was(drur)lk and was unable to fulfill his duties as sguadron command—
er (R35 .

Between 1930 and 2100 hours, the S-2 testified, he saw
accused at the squadron command post at Mondorf. - In witness!
opinion, accused was drunk and appeared to be much more under the
influence of intoxicants than in the morning. His speech was thick
and labored, his face was flushed, he appeared to be unsteady and,
in witness® opinion, he was not capable of performming his duties.
The S-2 testified:

"When he came to the command post he walked
.immediately towards me -~ I was on duty in the

. CP at the time -=- and he appeared vary dis-
turbed and stated, his words as I recall them
were, 'What the hell 1s going on around here'?
I said, I am sorry, sir, I don't understand what
you mean, His reply again was, 'I want to know
what's going on around here'. I.said, I don't
underssand. He said, 'This guard, there's no
security around the CP'., I sald it was my be-
lief that the guard was functioning properly
and that I had contacted the guard only a few
minutes befors. He stated that he had driven
up to the rear of the CP and it was dark and he
could not find the guard and had pounded on the
. door, but that no one had appeared and he in-

~ structed B® to get the squadron executive offi-
cer to report the him" (r28).

The executive officer reported as directed and, after accused com-
plained about the absence of guards around the command post, imme=-
diately sent for the balance of the guards to occupy the posts from
which accused had earlier ordered them relieved, In the executive
officer's opinion, accused was drunk., He smelled liquor on accused's
breath, the latter's statements were irrational and rambling, his

face was flushed, his eyes were bloodshot, he walked unsteadily 6 5 84
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and he had difficulty in maintaining his balance while standing .
(R8). His drunkenness, in witness belief, was such that he could
not properly perform his duties (R9). . .

About 2300 hours accused visited the command post of
Company F at Altwies. The commander of that company testified
that accused was drunk (B43-44) and that o

"The Colonel could not perform his duties as
.corrmanding officer. He came into my bedroom —-
I was sleeping in part of the CP — and the
Colonel sat down on the bed and sort of leaned
over on his right elbow and his speech was thick
and it took him a considerable length of time to
either get a thought expressed or to speak at
all® (Ru4).

Specification 2 (25 October 1944): The squadron 5-3

testified that in his opinion accused was still drunk when he saw
Him at the squadron command post about 1030 hours 25 October. His
condition was about ‘the about the same as before, except that his
speech was even thicker (R18~19). The S-2 saw him about 1700

- hours, when "he appeared to have been drinking"(R29). The S-3
was at the command post of Troop A of the squadron at Burmerange,
Luxembourg, when accused arrived about 1745 hours. In the S-3's
opinion, accused was drunk (R19). He had difficulty getting out
of ‘the "bantam", his gait was slightly unsteady and he talked
incoherently (R20). :

About 2000hours, when the comranding officer of Troop C
saw him at the troop command post at Gandren, accused was drunk.
He *could tell by his-expression, his manner of walking and the
way in which he spoke® (R36). Present at the command post with
witness were three lieutenants (R41), one of whom, in command of the
second platoon of Troop C, had been sent to stand by in arder to
render assistance to other members of the troop vwho were under enemy
fire. The commander of the second platoon and witness were formu-
lating a plan for sending men to assist the others. When accused
first entered the post, he asked witness what the situation was and
witness explained to him the situation #in both the towms and on the
hill® (R36,37), referring to a situation map on a table, which was
i1luminated by two searchlights (R42). On the table was a telephone
by means of which direct communication was maintained with the
observation post and the situation map was thus kept current. Although
no changes came over this wire, accused persisted in asking witness
seven or ‘eight times what the situation was (rR43). The only change in
the situation during the hour accused was at this command post was the

5 6684
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falling of Schneisser fire near the post and accused had as full an
opportunity as witness to deduce this fact from the "hlgh pitch of the
weapons going of £ (R36—37,1+3)

Trucks whlch ‘had transported men from Mondorf to Gandren
en route to forward positions, were left in Gandren. Accused first
expressed the desire that these trucks be moved to Beyren and then
that they be moved back to Troop B at Mondorf. Witness endeavored
to explain the tactical reason for leaving the vehicles in Gandren,
i.e. the danger of fire from a German patrol operating near the
command post (R37,41). Accused, however, insisted that he desired
the move (R37) nfor security reasons" because "he was afraid a shell
would hit them and wipe them all out" (R4l). He stated, in the
presence of witness and his first sergeant, that "the men were ex-
pendable, but the vehicles weren't and he was responsible for an
enormous amount of property". The officers reminded accused of the
predicament of troops under fire and pointed out that the discussion
concerning the vehicles was impeding the progress of their plans.
When accused persisted in his suggestion as to moving the vehicles,
witness, who did not wish to assume responsibility for such disposi-~
tion of them, "finally asked the Colonel if that was a direct order".
After witness explained his position in the matter, accused said
"1Go ahead, it's your show, run it any way you want it'" (r37,39).

During the course of his visit, accused asked for coffee
on several occasions notwithstanding the fact that small-arms fire
made it impossible to go to the mess hall at the other end of the
town. As'a result of this fire outside the command post, he became
flvery excited" and expressed a desire to leave. He insisted that he
wanted a weapon and that somebody had his (R38), notwithstanding the
fact that he was then holding his own .45 caliber pistol in his band
(R38,41-42). Witness testified unequivocally that accused was drunk,
that he could smell alcohol cn accused's breath and that he believed
his condition was worse than on the preceding day. He was physically
?.nd mengally incapable of performing his duty as squadron commander
R38,43 :

About 2100 hours accused returned to the squadron command
post at Mondorf, where were present the executive officer, S-2, 5-3
and two other officers. His face was flushed, his eyes "watery",
his gait unsteady, his speech thick, "blurred" and incoherent and his
thoughts "rambling" (R10,16, 20,29) His recital of events was :
_ "irrational®, "unusualy" and in conflict with reports and messages
received at. the command post from troops (R10). He reported that the
cormanding officer and executive officer of Troop C were working
under very dim lights, that he instructed them to have more light
for him to see, that they were scared and whispering, that he told
them to speak up and "as an example to show them they had no reason

e o _-_-_6584
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" to be scared®, went out to the street and urinated (R15). He seemed
more excited than normal (R29) and whiskey could be smelled on his
breath., In the opinion of the executive officer, S-2 and S-3, he
was drunk and incapable of properly commanding his squadron (R10,20,
2
9) | '

At the close of its case the prosecution offered in evidence
~ a map of the locality involved, on a scale of 1:25,000, which was ad-
‘mitted without objection by the defense (R46; Pros. Ex.l)

L. a. After his rights were fully explained to him (Rké),
accused stated that he wished to remain silent (R47).

b. The only evidence introduced by the defense was a stipu-
lation between accused, defense and prosecution that if ILieutenant .
Colonel Lloyd R. Fredendall were present in court and sworn as a wit-
ness, he would testify as follows:

"] cannot definitely recall what days I'had. .
.contact with Lieutenant Colonel Murtaugh, but

during the period when his squadron tcook over : -
part of my battalion sector, during our relief, -

at no time when I saw him did he appear to be

unfit to carry on his duties due to drunkenness"

(B47). .

5 ae Following the arraigmnent., the defense called to the court's
attention the fact that the dates of the offenses charged in the speci-.
fications were originally 25 and 26 October, respectively, but were
changed ®"the last minute" (the prosecution stated the changes were
first made the day before the trial) to 24 and 25 October, respectively,
and argued surprise., The president advised the defense that accused
might request a continuance of the case if he thought he had not been
given proper time to prepare. Thereafter the defense stated #The defense,
at this time, after consulting with the accused, desires to continue the
trial and to plead Not Guilty to.all Charges and Specifications® (R6).

No substantlal rights of accused were injured by the changes in.the dates
in the specifications. Even if such changes had not been made, there
would have been no variance between the times of the offenses as alleged
and the proof that they occurred on 24 and 25 October, as the dates
alleged were each preceded by the words "on or about® (CM ETO 1036,
Harris). In any event a ~variance of a single day would not be fatal

(CM 173620 (1926), Dig. Op. JAG, sec.451(39), p.325). Moreover accused
wa.ived any objection by electmv to rroceed with the trial and. pleading
to the general issue (MCi, 1928, par.bia, p.51)

b. On the direct examination of the squadron executive

officer, witness was asked to describe the degree of accused's
drunkenness "with respect to accused's ability to perform his duties
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as commanding officer". The defense objected on the ground that the
witness was not an expert. and that the guestion was leading, The law
member overruled the objection and witness answered to the effect that
accused was so drunk that he could not properly perform his duties as
commanding officer of the squadron (R9). Similar questions were asked
each of the other four witnesses and similar replies were made thereto

(r18,20,28,29,35,38,44). The Manual for Courts-Martial, 1928, specific-
ally provides that . .

0n an issue of drunkenness, admissible testi-
.mony is not confined to a description of the
conduct and demeanor of the accused, and the
testimony of a witness that the accused was
drunk or was scber is not inadmissible on the
ound that it is an expression of opinion®
par.l45, p.160). )

The Manual provides similarly that "on matters within the common
observation and experience of men, a witness may express an opinioen;
8.8+, # ¥ ¥ ag to whether or not a certaih person was drunk at a
certain time" (par.112b, p.111). The testimony called for by the
questions and contained in the answers thereto related primarily to
the degree of accused's drunkenness. Certainly this was a legitimate
field of inquiry, as the prosecution had the burden of proving that
accused's intoxication was "sufficient sensibly to impair the ration-
al and full exercise of the.mental and physicel faculties® at the
times in question (MCU, 1928, par.l45, p.160). If accused were in-
capable of properly performing his duties as.sguadron commander, such
fact certainly was probative of impalrment of "the rational and full
exercise of his mental and physical facultles". The reasons which
render admissible opinion testimony of nonexpert witnesses as to the
factum of drunkenness apply with equal force to thelr testimony as to the
degree of drunkenness. In each case the witness "gives a composite
statement or shorthand rendering of collective facts™, which facts

he cannot adequately reproduce, describe and detail to the jury or
court-martial (see 16 CJ, sec.1532, pp.747-749, ard authorities

cited in CM ETO 3200, Price). It does not appear improper for the
prosecution to direct the the witnesses! attention specifically to the
question of accused's ability to perform his duties as Commanding
Officer as one means of delimiting their testimony as to the degree
of his drunkenness.

_ c. On the direct examination of the Troop Commander .of
Troop C the following ¢olloquy occurreds

"Q. Did you observe the enlisted men during the
- time that accused was talking with them?
A. Yes, sir,

6684
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their actions?
A. Yes, sir.

Q. From those things were you able to arrive
at what thelr reactions were? .
A. TYes.

Q. TWhat were they?
A. They were disgusted" (R35).

No objectlon was made to the drawing of the conclusion by this wit-
ness that the men were disgusted. Nor was objection made to further
testimony given by this withess upon exardnation by the court that
thedisgust was not with what accused said but with the way he said
it (B41). In the opinion of the Board of -Review, such testimony was
not hearsay andf?&missiblo in evidence for such value as the court
might choose to attach to it. The underlying principles are as follom°

N

#In determining what :ls & statement of fact,

.as distinguished from an opinion or a con-
clusion, the' courts sometimes disregard dis-
tinctions which are more metaphysical than
substantial, and hold admissible a statement
which, although it may fall under the head

of opinions or conclusions, represents such

a simple and rudimentary inference as to be
practically a statement of fact, The immedi-
ate conclusions of a witness, drawm from what
he saw and heard, are not rejected as opinion
evidence, It is not always practical to put
before the jury all the facts in separate form,
especlally as regards a collateral matter; and
a witness is still testifying to facts and not.
to opinions or conclusions when , instead of
stating separately certain facts within his
knowledge, he gives a composite statement or
shorthand rendering of collective facts® (16
CJ, sec.1532, p.749). .

"Hhenever the op:l.nion of the witness upon such
.& question, or on one coming under the same
rule, is the direct result of observation
through his senses, the evidence is admitted.
# # #* And although opinions, as derived, may
sometimes be erroneous, yet they are not gener-
ally so, and when carefully weighed are suffi-
~ ciently reliable for practical use in the
ordinary affairs of life., The witness does
not unnecessarily substitute his judgment for
that of the tribunal" (25 AIR, 1378, State v., . .. :
Williams, 67 N.C. 12), (Quoted.with approval ‘6584
in CM ETO 3200, gr_'_i_c_g_, pp.l5-16). '
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- 6. a. Extended discussion is not required to demonstrate
that the evidence herein clearly establishes that accused, while
on duty as Commanding Officer, 32nd Cavalry Reconnaissance Squad-
ron, in the vicinity of Mondorf, Luxembourg, on 24 and 25 October
1944 was found in a state of intoxication which manifestly amount-
ed to drunkenness vithin the meaning of Article of War 85 (MCM,
1928, par.l45, p.160, supra, par 5b). To such effect was the
unanimous testimony of each of the five officers of his squadron,
all of vhom were eye witnesses, The multiple manifestations of
his condition, as shown in their consistent and clear version of
accused's conduct, rendered unreasonable any findings other than
guilty as charged. The Board of Review is of the opirnion that the
evidence amply supports the findings of guilty (CM ETO 970, Mc
Cartney; CM ETO 1065, Stratton; Q4 ETO 1267, Bailes; CK ETO 3301,
Stohlman; C ETO 3302, Pyle; CM ETO 3304, Dellott; Cu ETO 3577,
Teufel; CM ETO 3714, ihalen; CM ETO 3725, Cox; CM ETO 3966, Buck;
G ETO 4184, Heil; CM ETO 4339, Kizinski; CM ETO 4619, Traub; CM
ETO 4808, Jackson; CM ETO 5010, Glover; CM ETO 5453, Day; CM ETO
5767, Palmer). :

b. A letter dated 17 November 1944, signed by Major
Allen W. Byrnes, Medical Corps, Division Psychiatrist, and included
in the record of trial, states that accused was examined on 13 and
15 November 1944. Major Byrnee concluded as follows:

"a, This officer understood right from wrong,

. and with regard to the offense charged, he
could adhere to the right; furthermore, he
was at the time so far free from mental de-
fect, disease, or derangement as to be able,
concerning the particular act charged, to
both distinguish right from wrong, and to
adhere to the right.

b. He is sane and mentally responsible for the
act committed. -

¢. The accused is sufficiently sane to intelli- ‘
gently conduct or cooperate in his defense",

’

The report attached to the letter contains the fbllowing:'

"Hallucinations and delusions were denied, as
.were ideas of reference. The nature of his
statements cannot be characterized as indicative
of a persecutory trend. Orientation was normal
in all spheres. There are no positive find-
ings present, indicative of organic neurological
disease",

6684
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In view of the foregoing, the following concluding para=-
graph of the report is insignificant (Cf. CM ETO 5747, Harrisonm,
and authorities therein cited): T

#The diagnosis of alcoholism, chronie, is made
on the basis of the examination completed, and
information obtained from those who have known
the officer for a period of years, or served
with him", ‘ .

7. Attached to the record of trial is a letter dated
13 December 1944 addressed to the Commanding General, European
Theater of Operations (Attention: Theater Judge Advocate) and
signed by accused, The letter represents that accused, due to
circumstances beyond his control, was afforded insufficient oppor-
tunity for proper preparatlon of his defense on the following
grounds:

a. The regularly appointed defense counsel (who contacted
accused five days before trial) had no civilian law
experience and practiced only before Division Courts.

Whatever legitimate objectionsaccused might have had to the
qualifications of defense counsel were waived by his statement at the
trial that he desired to be defended by "Regulerly appointed defense
counsel” (R3}. There is no indication in the record that accused was
not adequately defended at the trial. Cross-examination of prosecution
witnesses was pertinent and vigorous and counsel demonstrated alertness
throughout the trial.

' l

b. Accused applied for the services of two more

experienced officers, but approximately one day

before trial was informed that they were declared

unavailable. Defense counsel and accused had

little or no time to prepare the case because of

awalting advice of requested officers. Defense

counsel was busy with other duties during this

. tmeo

See comments under "a" supra. Accused had ample opportunity
during the five days preceding trial to prepare his defense and the .
fact that he chose not to avail himself of the orportunity carnot help
hin\' ’ - y . ) .
c. The Investigating Officer completed the investigation
without contacting certain witnesses named by accused.

Such objection 1s without merit in view of the established
rule that the investigation required by the 70th Article of War is an
administrative proceeding intended primarily for the benefit of the
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appointing and referring authority. Irregularities therein neither
affect the jurisdiction of the court nor do they ordinarily prejudice

ihe rights of accused at the trial (Cil 229477, Floyd, 17 S.R. 149;
Cif ZTO 106, Orbon; C:{ ET0 4570, Hawkins). (See paragraph 8 infra with
respect to the immateriality of the statements of the two witnesses
received after the trial. One of the reqguested witnesses was evi-

" dently the sguadron executive officer, whom defense counsel cross-
examined at length).

d. If reply had been obtained from two witnesses
requested by accused, it is indicated, the follow—
ing could have been estgbllshed.

(1) The tactical anc admlnlst“atlve employ=-
ment of the squadron was fourd correct by the
new commanding officer (accused's successor).

Such fact could have no bearing upon accused's offenses
of drunkenness on duty at the times and places alleged.

(2) The vitnesses, upon whose testimony (en-
tirely opinion) the case was based, were mem-
'vers of a group who had ruch cause to resent
accused's coziand position, and who might
misinterpret accused's actions, as he was in
action before, but this was their first ex-
perience,

With respect to the above imputations, it is highly signifi-
cant that accused offered no evidence whatever upon the issue of his
drunkenness., The record shows that the witnesses' testimony was not
confined to opinions but gave abunda: t fectual details as to accused's
gait, speech, mental reactions and rhysical appearance, which vere
consistent only with drunkenness. Iothing in the letter indicates that
accused was denied sufficient opportunity to prepare his defense or that
there were any facts which he could have presented material thereto.:

e, (The matter of the change of dates in the specifications
Las been discussed, par.5a, supra).

8. Also attached to the record of trial are the following:

a. Affidavit of the squadron executive officer,
verified 19 Wovember 1944, to the effect that
the mental attitude of the personnel of accused's
squadron from July to September 1944 was one of
confusion, and listing factors contributing to
this attitude; and

b. Affidavit of accused's successor as Commanding
Officer of the squadron, verified 17 November
1944, that, in his opinion, the combat effi-
ciency of the sgtadron on or about 28 Cctober 6 584
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1944 and when affiant took com:and was satis-
factory, but that such rating could have been
higher had certain personnel and administrative
matters ;been given proper supervision and
attention.

That the above affiants were the of ficers recuested by accused as
witnesses is indicated in his letter of 13 December 194L. The
utter immateriality of their affidavits to the issue of accused!s
guilt as charged confirms the conclusion that accused's substantial
rights were not injured by the failure to contact them prior to
trial, Moreover, defense counsel elicited from the executive officer
on cross-examination that, in his opinion, confusion existed in the
squadron & the time accused assumed command (Rlh).
9. The. charge sheet shows that accused is 42 years of age and
the following as to his service:

"Commissioned 2nd Lt, A.S. RA, 12 June 1924;

* trfd to Inf. 18 Dec 25; trfd to Cav 23 Apr 27;
1st Lt 20 Dec 29; Capt 1 Aug 35; F.A. 8 Feb 36
to 1, Feb 38; Maj 12 Jun 41; Maj AUS 31 Jan 21;
accepted 6 Feb 41; Lt Col AUS 1 Feb 42; termi-
nated Lt Col AUS 25 May 43; Lt Col AUS 16 Oct 44",

10. The court was legally constituted and had jurisdiction of the
person and cffenses., WNo. errors injuriously affecting the- substantial
rights of accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence.

_ 11. A sentence of dismissal from the service is mandatory upon
conviction of a violation of Article of War 85.

S /{1{:
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1st Ind.

War Department, Branch Office of The Jucigg Advocate General with the
European Theater of Operations. . - Commanding
General, European Theater of Operations , APO 887 R U.S. _Army.‘

1, In the case of Lieutenant Colonel JOHN O. MURTAUGH (0-158.4..),
32nd Cavalry Reconnaissance Squadron, Mechaniged, attention is invited
to the foregoing holding by the Board of Review that the record of trial
is legally sufficient to support the findings of guilty and the sentencs, -
which holding is hereby approved. Under the provisions of Article of
War 503, you now have authority to order execution of the sentence.

2, When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement. -
The file number of the record in this office is CM ETO 668;. For con-

~ venience of reference please place that number in brackets at the end
.of the order: (CU ETO 6684).

@ Ee Ca Mefletl, R

E!}gadier CGeneral, United States Army,
ssistant Judge Advocate General,

( Sentence ordered executed, GCMO L7} ETO, 18 reblsgs;)

GONTIDENTIAL ‘ :6684
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Branch Office of The Judge Advocate General
with the v
European Theater of Operations
. APO 887

BOARD OF REVIEW NO. 2 | 10 MAR 1945
.CM ETO 6685 | | }

UNITED STATES NORMANDY BASE SECTION, COMMUNICATIONS'
‘ ' 'ZONE, EUROPEAN THEATER OF OPERATIONS
Ve

Private CURTISS E. BURTON
(34741034 ), Company C,
1310th Engineer General
Service Regiment

Du Mont, (France), 27 October 194l.
Sentence: Dishonorable discharge,
total forfeitures and confinement at
hard labor for life. United States

)

3

} Trial by GCM, convened near St. Marie

) A
)  Penitentiary, Lewisburg, Pennsylvania.

HOLDING by BOARD OF REVIEW NO, 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

.. 1. The record of trial in the case of the soldier named above
- has been examined by the Board of Review, and the Board of Review
- - submits this, its holding, to the Assistant Judge Advocate General
".An charge of the Branch Office of The Judge Advocate General rrith
the European Theater of Operations,

2, Accused was tried upon the following charges and speciﬁ.—
cations: ,

FHARGE I: Violation of the 92nd Article of Wer.'

‘Specificationt In that Private Curtiss E., Burton,
' Company C, 1310th Engineer General Service
Regiment, did, at St Nicholas de Pierre Font,
Manche, France, on or about 29 August 1944,
foreibly and feloniously, against her will,
have carnal knowledge of one Mlle, Clemence
Basneville, .

CHARGE II: (Diaapprovéd by reviewing authority)

6685
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Specification: (Disapprovedn by reviewing authority)
CHARGE III: Violation of the 93rd Article of War.

‘Specification: In that # #% did, at St. Nicholas
de Pierre Pont, Manche, Frange, on or about 29
Auvgust 1944, in the nighttime, feloniously and
burglariously break and enter the dwelling
house of M, Francois Noel, with intent to com~
mit a felony, viz: rape therein.

He pleaded not guilty and, all of the members of the court pre—
sent at the time the vote was taken concurring, was found guilty -
of the Specification, Charge III, except the words "rape therein®
substituting therefor the words, "a.ssault with intent to do
bodily harm", of the excepted words, not guilty, of the substitu-
ted .words, guilty, and guilty of the remaining charges and specifi-
cations, Evidence was introduced of one previous conviction by
special court-martial for unlawfully carrying a concealed weapon
and drunk and disorderly conduct in vioclation of Article of War 96. .
All of the members present at the time the vote was taken concurring,
he was sentenced to be hanged by the neckmtuje& The reviewing
authority, the Commanding General, Normandy Base Section, Communications
Zone, Buropean Theater of Operations, disapproved the findings as to
Charge II and its Specification, approved the sentence, and forwarded
- the record of trial for action pursuant to Article of War 48, The
confirming authority, the Commanding General, European Theater of
Operations, approved only so much of the findings of guilty of the
Specification of Charge III and Charge III as involved a finding
that accused did at the time and place alleged wrongfully break and
enter the dwelling house of M, Francois Noel, in violation of Article .
of War 96, confirmed the sentence, but owing to special circumstances
in this case commuted the sentence to dishonorable discharge, total
forfeitures, and confinement at hard labor for life, designated the
United States Penltentlary, Lewisburg, Pennsylvania, as the place of
confinement and withheld the order directing execntion of the sentence
pursuant to Article of War 50%.

3. The evidence for the pfosecution may be- summarized as
follows: - . .

: - At about 1900 hour's on 28 August 1944, accused and Private
Arthur L. Ellis, a member of his company left their bivouac area, se-
cured some calvados a portion of which they consumed during the course
of the evening, and returned to the area some time between 0100 and
0200 hours on 29 August (R7). Ellis testified that, although he knew
the location of the village of St. Nicholas de Pierre Pont, (France),

" he and accused had not been there during the time they were away i‘rom
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their company area (R8). The geographical location of St. Nicholas
de Pierre Pont with relation to accused's-bivouac area is not dis-
closed by the record. Shortly after the two men returned to their
camp, accused again left the area in a jeep (R10,11). He was wear-
ing his helmet liner at the time of his departure (R8,12).

Farly in the morning of 29 August, a 'soldier knocked at
the back door of the house of M, Francois Noel in the village of
St. Nicholas de Pierre Pont, who told the soldier to leave but,
although the record is not clear on the point due in part to the
difficulties attendant upon testifying through an interpreter, 1t
appears that despite M, Noel's admonition the soldier nonetheless entered
the house by breaking through a window, He was armed witha club some
two and one half feet long with which he struck M. Noel on the head.
The soldler blew out a2 lamp but made no search throughout the house
and departed some five minutes after he entered. M. Noel was not able
to identify the soldier involved. At about 0200 hours, a soldier
again entered the house. This time he went into a room of the house
where M, Noel's daughter, Marie, had hidden herself (R13-15), but
finding no one, came out of the room and left the house (Rl6$.
Another daughter, Barnadette, 12 years of age, testified that two
lights were burning in the house at this time by the light of which.
she was able to see the soldier in question. This soldier, who had
been at the Noel home on four or five previous occasions, was identi-
fied by Bernadette both at a pre~trlal identification parade and in
court as the accused (R16,17). :

At about 0230 hours on 29 August 1944, a soldier broke
into the house of M, Ernest Basneville, who lived in the village
of St. Nicholas de Pierre Pont some 200 meters from the Noel house,
The soldier was already in the house when M, Basneville awoke but,
when he "came % ¥ ¥ with a candle", the spldier departed. M.
Basneville then went to the door to see if the soldier had departed
permanently, whereupon the soldier, who had been hiding behind the
door, struck him with a stick or club some two and one-half feet
in length, M, Basneville then *went into the house and held the
door" (R18,19). The soldier pushed the door open whereupon M,
Basneville went into the bedchamber, again "held the door", and
told his family and his 68 year old aunt, Mile. Clemence Basnaville,
to leave the house (R18,26). His wife and children made their
escape through a window and went to the home of a neighbor but his
aunt, who was either the last or next to last to leave, stayed in
the garden near the house (r18,22,26). She was clad only in her
nightgown at the time (R19,26). She was found in the garden by
the soldier who then "took her by the head, hit her with the stick
and then dragged her in back of the house" (R19). M, Basneville
attempted to go to her aid but as he "received a hit from the
plece of wood on my shoulder", he went to seek assistance of the
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the name Eward Curtis Burton and ithe number 131314336 was identified
by M. Basneville as the helmet which he found on the night in ques~
tion (R20). This helmet was als~ identified by Ellis as a helmet
belonging to accused and worn by him at the time they left camp
together the night of 28 August (R32), ,

Accused was examined by Captain Robert S. Ginsberg, Medical
Corps, on the morning of 29 August 1944. He was found to have two
minor lacerations about two inches in length on his scelp and also
a number of linear scratches extending along the left side of his
lower jaw which were *just superficial scratches like fingernails"
(rR28,30). Captain Ginsberg also examined Mlle. Basneville, appar-
ently on the same morning, and his examination revealed that

'she had a number of bruises on her body. She
.had a hemorrhage on her left eye apparently
caused by a blow and some scratches on the
lateral portion of her face, forehead, also
some scratches, marks and bruises on her left
thigh. In addition, she had some clotted
blood around the orifice of her vagina and a
small laceration of the posterior portion of
the vagina % %* * Laceration existed on the inside
of the labia majora, which are the outer lips '
of the vagina., They were between the labia
_ minora and the labia majora" (R28,29,31).
5. It was shown by stipulation that accused made and signed
a pre-trial statement, and the prosecution offered such statement
in evidence pursuant to such stipulation (R32)., The defense objected
to its introduction apparently on the ground that it was a confession
and that, although the statement embodying the confession cortained .
a preliminary recital that accused was advised that he had the right
to remain silent and that anything he might say could be used against
him, his intelligence was not sufficlently high to enable him fully
to understand the significance of signing the statement with'.the
result that, under the circumstances, the confession was not volun-
tarfly made. In support of his assertion that accused was of low
intelligence, the defense counsel introduced into evidence a report
of examination into the mental status of the accused dated 4 Sept~
ember 194/, and signed by Major Brandt F. Steele, Medical Corps, .
which recites that accused's intellectual power was "well below e
par, and determination of his mental age by Kent Test and vocabu-
lary gives a mental age of approximately 8 years (moron level)"®,
The report also recited that accused was sane and responsible for his
acts within the limits of his low intelligence. However, despite
the objections of the defense counsel, the accused's pre-trial state-
ment was admitted into evidence. In view of the -low intelligence
of the accused and the fact that no witnesses were called to testi-
fy with respect to the mamner in which the statement was secured,
.this matter being left to stipulation, some question may exist
whether the statement was properly admitted. However, as will
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neighbors (R18). Mlle. Basneville testified that the soldier then
forced her to walk to a field some 200 meters from the house and
#It is there that he raped me" (R27). She did not attempt to push
him away (R27). Her testimony, as translated, is somewhat vague
concerning the specific acts of the soldier at this time. At one
time she replied in the negative to the question "Did he enter you

- with his penis®. However, she later testified that the soldier

had sexial intercourse withher and also replied in the affirmative
when asked whether the soldier had "come inside" her, 'She ®hollered"
at least once during this time. Then the curé came and "delivered
me" (R27)o .

In the meantime, M, Basneville had gone soms 200 meters
diistant to & neighbor, l;[ Charles Scelles, where he enlisted his
aid and that of the cure, and together the three returned to M
Basneville's house (R18,22,24). When they could not find Mle,
Basneville there,- they began to search for her "along the small
road" (R22)., After proceeding up the road some 200 meters they
came upon the soldier and Mlle. Basneville and, as M. Basneville
testified, "my aunt was in her nightgown and I could see very well
that the soldier was on top of her and she, my aunt, was hollering"
(R20). M, Scelles testified that as they approached the scene he
saw the soldier, whose pants were down and whose "back" was exposed,
atop Mlle. Basneville "in the act of raping her# (R22,23). The
soldier arose whereupon the curé struck him on the head with a

club. The soldier then seized the curd by the throat at which M,
Scelles gave the soldier "a few hits on the head" with a pitchfork
handle. The soldier then engaged M. Scelles but, with the curé's
aid, he was beaten off, Altogether the soldier was struck "per-
haps a.dozen times" on the head and shoulders and ultimately he fell
to the ground, He was left there and Mlle. Basneville then was
taken to the house (R22,23). At or sbout this time M, Scelles
heard her say, "I think that he killed me* (R25)., She was "dizzy"
and "was not very much herself® since "she had been knocked about‘
before" (R18,25).

M, Scelles testified that the incldents concerning which
he had testified took place shortly before dawn and that it was not
light enough at the time to enable him later to recognize or identi-
fy the soldier in questiont(R24)., M, Basneville also testified
that, due to the darkness, he had not been able to see the soldier
well enough to permit subsequent recognition (R19). Nor was Mlle.
Basneville able to identify the soldier in question (r27).

After the soldier had been beaten to the ground and
- immediately prior to the time Mlle, Basneville was escorted back
to the house, M. Basneville found at the scene of the attack a
helmet liner which he retained and later turned over to the military
authorities (R18,19). - A helmet liner marked with a starand bearing
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hereinafter more fully be developed, the Board of Review is of .
the opinion that-the record contains compelling evidence of
accused's guilt aside from and without reference to accused's
statement., In this view of the case, even if the statement

was erroneously admitted and cannot be considered, the sub-
stantial rights of the accused were not injuriously affected

by its admission and the record is nonetheless .legally suffi-
cient ‘to support the findings and sentence. Under this analysis,
it becomes unnecessary to pass upon the question above mentioned.
Rather, it will be assumed for present purposes that the statement
was a confession and was involuntary, and the matters contained
the rein will be excluded in passing upon the legal sufficiency
of the record of trial, The matters set forth in such statement
will therefore not be recited here., It should be pointed out that
this treatment of the case does not necessarily constitute an
expression of the Board as' to the admissibility of the statement.

" 5, After having been advised of his rights as a witness,
accused elected to remain silent, and no evidence was introduced
in his behalf.

: 6. Accused was found guilty of the offense of rape in
violation of Article of War 92 and of the offense of wrongfully
breaking and entering a dwelling house in violation of Article of-
War 960

Rape is the unlawful carnal knowledge of a woman by
force and without her consent. In order to sustain a conviction .
for this offense it must be shown (a) that the accused had carnal
knowledge of a certain female, as alleged, and (b) that the act
was done by force and without her consent (MCM, 1928, par.li8b, p.
165). The evidence is clear that a colored soldier had carnal
knowledge of the prosecutrix on the night alleged. Penetration
was sufficiently shown (CM 236464, Bull, JAG, Vol.II, No.8, sec.,50,
p.310). However, neither the victim nor the two witnesses who
most strongly corroborated her story were able to identify accused
as the soldier in question. Nonetheless, accused was shown to have
been in the general neighborhood shortly before the offense occurred,
on the morning following the events described he was found to have
scratches on his face and lacerations on his head consistent with
those which normally would have resulted from the blows dealt the
unidentified soldier on the previous evening, and his helmet liner
was found at the scene of the ‘incident, Under these circumstances,
there can be little doubt that accused was the perpetrator of the .
act alleged and his identity as the actor in the crime is satisfac-
torlly established, '

¥fiith respect to the ‘questions whether the act was done by'
force and without the consent of the victim it will be noted that
the victim did not expressly testify that she resisted accused to
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the best of her ability, that her resistance was overcome by force
or fear, or that.she did not consent to the intercourse, However,
the following circumstances were shown. The victim, who was 68
years of age, was aroused in the early hours of the morning and
told by her nephew, who was then holding the door of the bedchamber
in an attempt to prevent the entrance of an intruder, to flee from
the house. Clad only in her nightgown, she 'took refuge in the
garden, She was there seized by her assailant and struck on the
head with a club, When her nephew attempted to come to her aid

he was forcibly beaten off., One of the witnesses testified that
the victim was "hollering" at the time he appeared at the scene

- of the attack and found the soldier atop her. During her testi-
mony, she stated that accused "raped™ her and the‘use of this
word, although of course not conclusive upon the court, neverthe-
less may be taken as one indication of lack of consent, She also
referred to her rescue as an act of deliverance., She was “dizzy"
and "not very much herself® after the incident., A medical exam~.
ination subsequent to the attack revealed that she had numerous
bruises on her body, a hermorrhage on her left eye, scratches on
her face and horehead, scratches and bruises on her left thigh, a
small laceration of the posterior portion of the vagina and lacer—
ations between the labia minora and the labia majora. In view of
all these circumstances, force and lack of consent were amply shown
(cf: cM 227809, Bull.JAG, Vol.I, No.7, sec.450(9), p.363). The
record thus contains.compelling evidence to prove all elements of
the offense alleged.

There is also compelling evidence of record to establish
the commission of the offense alleged in the Specification, Charge
III, as approved by the confirming authority.

A mere shoying that an accused is of low intelligence
does not relieve him from legal responsibility for his offense
unless such mental deficiencies are so pronounced to render him
unable to distinguish right from wrong and to adhere to the right
(MQM, 1928, par.78a, p.63; CM ETO 739, Maxwell; Cf: CM 221640,
Loper, 1942, 13 B.R.195). There was here no showing that accused
was not legally responsible for the offenses committed.

7. The chargé sheet shows that accused is 21 years of age
and was inducted, without prior service, on 16 February 1943.

8. The court was legally constituted and had jurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence,
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9. The punishment for the offense of rape is death or
life imprisonment (AW 92). The designation of the United
States Penitentiary, Lewisburg, Pennsylvania, as the place of
confinement is proper (AW 42; Cir.229, WD, 8June, 1944, sec,IlI,
pars.1pb(%4), 3b). ; oo

. (‘“\ - (\ . .
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" Var Department, Branch Office of The Judge Advocate General with
the European Theater of Operations. ] ( MAR 1945 TO: Command~
ing General, European Theater of Operations, APQ 887, U.S. Army.,

1. In the case of Private CURTISS E. BURTON (34741034),
Company C, 1310th Engineer General Service Regiment, attention
is invited to the foregoing holding by the Board of Review that
the record of trial is legally sufficient to support the find-

. ings of guilty and the sentence, which-holding is hereby approv~
ed. Under the provisions of Article of War 50%, you now have
authority to order execution of the sentence.

7 - 2+ When copies of the published order are forwarded to
this office, they should be accompanied by the foregoing holding
and this indorsement. The file number of the record in this
office is CM ETO 6685, For convenience of reference, please
Elac§ that number in brackets at the end of the order: (CM ETO

685). :

1

Uy blecetf

/ v
r../ C. McNEIL, .
Brigadier General, United States A¥&Y
Assistant Judge Advocate General.: .

( sentence as commuted ordered executed, GCMO 79, ETO, 19 Mar 1945)
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Branch Office of The Judge Advocate General
with the
Eurcpean Theater of Operations
APO 887

BOARD OF RIVIET NO. 1 10 MAR 1945

Cl ETO 6694

UNITED .STATES . 5TH INFANTRY DIVISICN

)

)
v. g Trial by GCM, convened at Metz,
: France, 30 November 1944. Sentence:
First Lieutenant HOWARD S. ) Dismissal, total forfeitures and
WARNOCK (0-1306499), confinement at hard labor for ten
11th Infantry years. Eastern Branch, United
States Disclplinary Barracks

) Greenhaven, New York.

HOLDING by BOARD CF REVIEW NO. 1
RITER, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-
tions.

2. Accused was triedhupon the followihg charges and specificationa':
~ CHARGE I: Violation of the 75th Article of Wer.

Specification 1: In that lst Lieutenant Howard S.
Warnock, .11th Infantry, did, in the vieinity
of Arry, France, on or about J November 194,
while before the enemy, by his disobedience
endanger the safety of Company C, 11th Infan-
try Regiment, which it was his duty to defend,
in that he did refuse to obey an order given
him by Captain Forrest P. Raley, Company C,
11th Infantry, to send a patrol-to regain't:on-
‘tact with an outpost of his, the said Lieutenant
Warnock's platoon.

-1la
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Specification 2: In that * ¥ ¥ did, in the vicinity
of Arry, France, on or about / Noverber 1944,
while before the enemy, by his neglect endanger
the safety of Company C, 11th Infantry Regiment,
which it was his duty to defend, in that he
failed and neglected to send a patrol to regain
contact with sn outpost of his, the said, ‘
Lieutenant arnock's platoon after wire communi-
cation with said outpost had been broken.

CHARGE II: Violation of the 64th Article of War.

Specification: In that * * % having received a law-
1l command from Captaln Forrest P, Raley, his
superior officer, to send & patrol to regain
contact with an outrost of his, the said
Lieutenant Warnock's platoon, did, in the
vicinity of Arry, France, on or about
4 November 1944, wilfully disobey the same.

He pleaded not guilty and, two-thirds of the members of the court present
at the time the vote was taken concurring, was found guilty of the charges
and their respective specifications. No evidence of previous convictions
was introduced. Two-thirds of the members of the court present at the
time the vote was taken concurring, he was sentenced to be dismissed the
gervice, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewing authority may
direct, for ten years. The reviewing authority, the Commanding General,
5th Infantry Division, approved the sentence and forwarded the record of
trial for action under Article of Var 48.  The confirming authority, the
Commanding General, European Theater of Operations, confirmed the sen-
tence, designated the Iastern Branch, United States Disciplinary Barracks,
Greenhaven, New York, as the place of confinement, and withheld the order
directing execution of the sentence pursuant to Article of War 503.

3. Prosecution's evidence proved the following fdects:

On 1 November 1944 Company C, 11lth Infantry, with other units
of the 5th Infantry Division relieved the ¢5th Infantry Division from
combat duty and assumed a defensive position about 3500 yards northeast
of Arry, France (R6,31). The town of Vezon, occupied by the enemy, was
on the right flank of the company (R2,25). The Bois de Gaumont, on the
left of ‘the company and the woods on the company's front were held by
detachments of the 38th SS '(Germen) Regiment (R8). There were no forts
facing the company, but the Verdun fortifications were active and it was
believed that fire from them fell on the division's position (r10).

Its first platoon was on the right flank of Company G, and on
- the left of the first platoon were its other platoons (R25). The
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*
position of the first platoon was in the shape of a horseshoe. The
first squad of the platoon was on the extreme right of the company with
a heavy machine gun section on its left between 1t and the second squad
(R30). The company was the forward company. of the battalion and occu-
pled the crest and forward slope of a hill. The nearest friendly troops
were 1,000 yards to its rear (R25). -

The battalion maintained four outposts, two of which were
menned and operated by the first platoon of Company C. The company
numbered the outposts from right to left (R7,8). - They were under the
direct control of the platoon commander (R7,12,13,34). Outpost #1 was
located 250 or 300 yards in front of the first squad and the heavy
machine gun section (R30-31). It was on the edge of a wooded area with
open ground sloping from it for several hundred yards before other growth
and trees were encountered. The distance between the first platoon's
command post and the company command post was about 400 yards (rR12).

The outposts were the only protective force between the company's main
position and the enemy (R10,11).

"The outpost was out in front of the lines there
to delay the enemy. They were more or less
our eyes and ears. They had no orders to _
withdrew at any time., * ¥ * they would never
withdrew unless they were ordered to" (R43).

An intercommnicating sound power telephonic network existed
between the battalion command post, the company command post, the platoon
command vosts, the four outposts, the light and heavy machine gun sec-
tions and the mortar section (R7,31). The system permitted each installa-
tion not: only to communicate with battallon headquarters but also to com-
mmicate among themselves. Any conversation between two installations
could be heard by listeners at all installations (R14,26). In the event
telephonic commmnications failed, rumers were used as message carriers
(R13). Between the first platoon command post and outpost #1 there was
a trail which was the only effective means of passage between.the same.
Barbed wire entanglements had been laid through the woods in the proximity
- of the outpost and these prevented the use of routes of travel to and from
the outpost other than the trail (R17,43).

Captain Forrest P. Raley was the commanding officer of Company C
oh 1 November 1944 and he continued in such command until 27 November 1944.
Accused was commander of the first platoon of Company C on 1-5 November
1944 and had been in command of the same since 12 August 1944 (R5). First
Lieutenant Gordon V. Gorski on 4~5 November was executive officer of the
company (R44,45). Technical Sergeant Malloy M. Swindle was the second
in command-of the first platoon and on the night of 4-5 November operated
the telephone apparatus at the platoon command pest. He was charged
with the duty of comrmunicating with each platoon outpost at intervals of
30 minutes (R30) and at equivalent intervals he was required to notify
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the company commander by telephone of thelr status and condition (Rl4).
Staff Sergeant Roy W. Mughes was at that time platoon guide (R38,50).

Early in the morning of 2 November 19// after the relief of the
95th Division had been effected and outpost #1 had been manned by per-
sonnel from the first platoon, the enemy attacked the outpost with an
estimated force of 50 men. The outpost was then located in the exact
position 1t occupied on the night of 4«5 November. As a result of this
attack all of the outpost personnel were captured by the enemy (R11,12,
39).  Accused reported this attack and loss promptly to Captain Raley.
On the morning after the raid the company commander and accused made an
inspection of the outposts. In the course of the inspection discussion
was had as to the removal of outpost #1 to a location where it would be
better concealed, The two officers also considered the idea of placing
"booby traps™ in the numerous forest trails which led to the outpost and
which were used by the enemy in attacking it.

"If it took relocation Jof the ouipos§7 to im-
prove the camouflage then it would have to be
moved, if it couldn't be done otherwise, yes,
sir® (R13). .

On 1 November the first platoon when it moved into the defen-
sive position numbered 32 men. It lost four men as a result of the
capture of the outpost ,and two men were wounded. On the night of 4-5
November its total membership was therefore 26 men. These included six
men from the third platoon and four men from the second platoon, who had
been assigned to strengthen the first platoon. At the time the company
reached the defensive position on 1 liovember, each of its three platoons
wag of about equal strength. The headquarters detachment consisted of
twenty men (R13).

The platoon's defensive position was at a "dug in area". It
did not consist of foxholes but a series of connecting trenches for each
squad (R14). .

"The procedure was to have about half the men
alert and half resting at all times. During
_the day it was only required in eaéh squad ares
that a couple of men be glert and in the posi-
tions and the rest would rest--during daylight"

(R14). :

During the forepart of the night of 4-5 November the accused;
acting by and through Technical Sergeadt Swindle, made the half-hourly
telephone calls to the outposts to ascertain their situation and condi-
tion (R31). Accused likewise made the same periodic reports to the
company commander (R15). Four men from the first platoon were sta-
tioned at outpost #1 (R31). Shortly after midnight on 4-5 November
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19?4 the discharge of shots was heard in the vicinity of outpost #1 (R9,
15- '

"It wag sporadic firing from their machine gun,
the German machine gun. By that I mean a
short burst, very long intervil between bursts

and not lasting over an hour to the best of my
knowledge (Rl5§

Swindle immediately attempted to commnicate with the outpost by tele-
phone, but failed to secure an answer to his call. He then called
outpost #2 and received information that it experienced no enemy activity.
"He then resumed his effort to commmnicate with outpost #1. Finally a
faint "OP one" came over the wire, and that was the only reply received
"by Swindle. .= Thereafter silence greeted his efforts to establish com-
minication with the outpost. He ‘called the company command post and
informed Captaln Raley that he could not establish contact with outpost
#1. He thereupon handed the telephone apparatus to accused (R31,32),
who reported to Captain Raley that Mthe wire was out between his CP and
the #1 outpest". The company commander repeated the information to
the battalion commander with the statement "that we are sending a patrol
- to make contact with the outpost because the wire comrmnication was out"
(R9,16).  The battalion commander ordered Captain Raley on three or
four occasions that night to send out patrols in order to establish
contact with outpost #1 (R18). As a result of his conversation with -
the battalion commander, Captain Reley spoke to accused over the tele-
phone and informed him that

"4 patrol mist be sent to the outpost to make
contact" (R9).

Accused replied that the patrol would be started (R9).

Consequential upon the loss of the personnel at outpost #1 on
the night of 1.2 November, a regimental order was issued prior to 4 Novem-
ber to the effect that whenever communication was lost with an outpost, a
patrol should be immediately dispatched to reestablish comrmunication with
it. It was the duty of accused to send a patrol to outpost #1 when wire
communication with it ceased, without any order from the company commander.
It was also good military practice for accused to send a patrol under such

.elrcumstances even in the absence of either a regimental order or a special
order from the company comMander to that effect % 18 27)

Sometime after the accused was ordered to send a patrol the
battalion commander by telephone asked Captaln Raley If a patrol had been -
organized and dispatched to outpost #1, and the latter made inguiry of
accused whether a patrol had departed. Accused assured the company
commander that such was the case. ' The company commander informed the
battalion commander accordirglv (R39). About thirty minutes after
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- telephonic communication with outpost #1 ceased (R36) and pursuant to
*the order of the company commander, Sergeants Swindle and Hughes were
selected by accused as a patrcl and he sent them to establish communica-
tion with outpost #1. ~The patrol proceeded along the lone trail lead-
ing to the outpost.” Then it reached a point 75 or 100 yards from the
“outpost it was fired upon. The shots seemed to come from the direction
of the front and flanks of the oulpost and sprayed the whole area over
vhich the patrol passed. In particular, shots Weré directed at The
“trail or pathway. The shots came from enemy machine guns. The
patrol could not proceed on its mission sud was Iorced to withdraw to
the platoon command post (R32,38,42).

C An hour after questioning accused the second time, or at about
0230 hours, Captain Raley telephoned accuseé and asked him if he had
heard from his patrol. The accused replied that he had sent Sergeants
Swindle and Hughes to make contact with the outpost; that when they

- attempted to proceed over the trail or pathway from the platoon command
post to the outpost they were "pimned" to the ground by German machine
gun fire and were compelled to return. = Thereupon the company commander
ordered+him to send out another patrol to which accused replied, "I am
sorry, Captain, but I cah't%, Captain Raley repeated his order, "You
must send one immediately", and accused responded:

"I will have to refuse., I can't afford to
lose two more good men.

¥* ’ * : . %*
If the OP is 811 right, we will find it out at
davn.” " If the OP has been knocked out or cep-
tured or taken prisoners, it is just risking
two more men's lives to send them down there
under the fire that they have been recelving
down there" (R10,33).

v

Accused further‘indicatq§“to Captain Reley

"that /since/ the two men couldn't make it that
?e w?s asking to walt until things died down"
R20). S

The company commander clearly understood from hie conversation with ac-
cused that because of ths experience of the Swindle-Hughes pairol, he
(accused) was asking to delay sending another patrol for a short time
until enemy fire-lessened so that a patrol would have a better oppor-
tunity to complete ite mission (R20). Ceptain Reley repeated his
order: . .

"You will have to send somebody out there.

There 1s even yourself if you don't have
anyone else" (R10).
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However, accused was not ordered to perform the mission himself. - The
following colloquy then occurred between the two men:

Accused: "I am sorry, but I will have to
refuse". . :

Raley ¢t "Do you mean to say that you are
refusing?®

Accused: "Yes" (R10).

Captain Raley asked accused the second time if he were refusing the order
and again accused replied in the affirmative. Thereupon the former re-
ported the situation to the battelion commander, who directed that accused
report to the battalion command post immediately (R10).

The company commander transmitted the order of the battalion
commander to accused, who responded in effect:

"Jesus Christ, is that what they are going
to do now?" (R21).

Accused reported to the battalion commander. Upon orders of Captain
Raley, lLieutenant Gorski assumed command of the first platoon at about
0400 hours on 5 November (R25,44). The new platoon commander orgsnized
a. patrol consisting of Sergeant Gordon and Private liathew A. Carey and
at sbout 0530 hours (estimated time) sent 1t forward to contact outpost
#1 (R45,46,48). The patrol met with no enemy resistance (R26,47).

It discovered that the telephone wire to the outpost had been torn up
at a point beginning 25 yards from it (R48), that one of the members of
the outpost had been killed and that the other three mernbers had dis-.
appeared (R47). The patrol completed its mission, returned to the
platoon command post and reported to Lieutenant Gorski within thirty -
minutes (R45). Four hours elapsed between the time Captein Raley gave
the first order to dispatch the patrol and the time the Gordon-Carey
patrol departed (R26,27).

" At approximately 0500 hours on the morning of 5 Noverber (esti-
mated time), Czptain Reley received report of the loss of the outpost for
the second time. During the day the location of the ocutpost was moved
sbout fifty yards nearer the main battle position of the company (R25).

4. The defense presented the following evidence:
a. The féllowing named witnesses for the prosecution,with
consent of the court and prosecutlon, testified upon cross-examination

as follows:

Captain Forregt P. Raley, the commander of Company C, was of
the opinion that the company's safety, security, and mission were not
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impeded or endangered in the event a patrol was not dispatched immed-
iately (R22,28)

"because I had contact with my main battle
positions, and they hadn't been touched or
penetrated or shot at" (R22).

i N,

_———

With respect to accused's character or reputation, Captain
Raley testified:

"The accused was an excellent platoon leader

while under my command which was all during .
our combat., He demonstrated geod judgment,
mowledge of men, and proved himself to be
disciplined" (R24).

The witness was wiilingAto have accused again under his command as a
-juni;r officer because he felt he was competent to perform his duties
(R25).

First Lieutenant Gordon V. Gorski, as executive officer of '
the company, considered accused as a valusble. "asset to the company™ (R46).
With respect to his reliability the witness testified that accused was

"Reliable enough for me that if he said some-

thing 4 would take his word for it, % % % I
“would want him as an officer if I had a com-
pany" (R46). :

Privete Fircst Class Mathew 4, Carey, Company C, 1llth Infantry,
had been a messenger for the first platoon since zccused was assigned to
the company and had the opportunity to observe accused's conduct and
activities as a plagtoon leader in combat. His conduct was excellent.

"He wouldn't have his men do anything he
wouldn't do, * #* * e required that the
all respect him, * ¥ ¥ They Zﬂis orderg}
were all followed out" (R4L9).

b,  The defense nresented the followin& witnesses who testified
in substance as follows: '

Staff Serpeant Roy . Hushes, Company C, 11th Infantry, the
guide of the first platoon,was on the night of 4-5 Noverber 1944 in a
foxhole about ten feet from accused (R50). At about 0230 orQ300 hours
on 5 November, witness and Serpeant Swindle were ordered by accused to
go on a patrol to contact outpost #1 (R51). The patrol proceeded on
its mission and when it reached about 75 yards from the outpost it re-
celved heavy automatic fire frofi the eremy. Hughes and Swindle followed
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the trail to the outpost because there were barbed wire entanglements
between the platoon command post and the outpost, and they contained but
one opening through vhich the. trail passed. The fire came from the
direction of the outpost and was directed at the patrcl (R52,53).

Because of the fire it was impogsible for the patrol to continue to the
outpost. Hughes and Swindle were "pinned" to the ground and were com-
pell;d to crawl part of the way in returning to the platoon command post
(R52).

The enemy fire had commenced prior to the time the patrol de-
parted, continued during the period it was on its attempted mission and
‘for about 30 minutes after its return., = Fire had ceased by the time
Carey left on the patrol at daybreak (R53).

Witness left the United States with the first plafoon and had
been in Company C about thirty months., He testified as to accused's
attitude toward the enlisted men of his platoon, as follows:

"It seemed to me that lLieutenant Varrock was all
the time wanting to take care of his men and do
the best by them he could. Vanted to see that
every man was treated alike" (R52). :

First Lieutenant Themas P. Sheridan, Company D, 11th Infantry,
was on the night of 4-5 November commanding a platoon of Company D which
was attached to Company C in support of Hill #361. He had his platoon
command post to the right of Company C (R54). At about 0200 hours on
5 November the witness was awakened by small-arms fire. He went to
the heavy machine gun section which had sound power telephonic connec-
tions with the platoons of Company C and also with that company's command
post. He ordered fire from the 81 millimeter mortar in the direction
from which the {ire seemed to be coming. It was enemy machine gun and
rifle fire and was apparently directed from behind outpost #1 and to
the right flank,” When he called over the telephons line to order
mortar fire he heard a conversation between Captain Raley and accused.
Captain Raley asked accused if he had contact with outpost #1 and he
replied in the negative. Accused whistled through the telephone in
order to establish communication with the outpost. He was unsuccess-
ful (R55). Thirty or forty-five mimutes later Captain Raley, by tele-
phone, direccted the accused to send a patrol to contact the outpost.
There wag then spasmo