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SUMMARY RECORD OF THE FIFTY-SIXTH (OPENING) MEETING

held on Thursday, 22 April 1976, at 10 a.m.

Chairman: Mr. NAHLIK (Poland)

OPENING STATEMENT BY THE CHAIRMAN

1. The CHAIRMAN welcomed the members of the Committee, the members
of the International Committee of the Red Cross and the two new
Legal Secretaries. After paying a tribute to all who had
contributed to the work of the Committee in the past, he expressed
his hopes for the success of the present session.

ORGANIZATION OF WORK

2. The CHAIRMAN noted that the General Committee and the President
of the Conference had expressed the wish that the work of the
Conference should be concluded at the present session. The Main
Committees were accordingly expected to complete their work by

21 May, i.e. in a period of some four and a half weeks. If
Committee II was to achieve that aim, it would have to work faster

than at the second session.

3. In the past its work had generally proceeded in five phases -
first, initial consideration of an article of the draft Protocols
by the plenary Committee; Secondly, consideration by a working
group; thirdly, report of the working group to the Committee;
fourthly, consideration by the DJrafting Committee; and fifthly,
report of the Drafting Committee to the plenary Committee. To save
time, the Committee might drop either the working group phase or
the Drafting Committee phase, reducing the total number of stages

to three.

b, The Committee should not try and do all the work by itself,
since there were others on whose services it could call - the
language services, and the Drafting Committee of the Conference,
Above all, it should not seek to go over old ground, but should
start afresh from where it had left off at the second session. It
would be remembered that under rule 32 of the rules of procedure,
when a proposal had been adopted or rejected it might not be
reconsidered unless the Conference, by a two-thirds majority of the
representatives present and voting, so decided. ‘He would naturally
be bound to apply that rule should any request be made for the
reconsideration of a text which had been adopted.
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5. There were five subjects on which the Committee had begun work
at the second session but had not yet come to a conclusion: first,
the question of medical transport; secondly, the annex to draft
Protocol I containing regulations concerning the identification and
marking of medical personnel; units and means of transport, and
civil defence personnel, equipment and means of transport; thirdly,
the question of the missing and the dead; fourthly, civil defence;
and, fifthly, the definitions covered by article 8 of draft
Protocol I and article 11 of draft Protocol II.

6. As regards the first, he proposed to resume work on the
question at the present meetlng with a view to completing it as far
as possible by the morning of Monday, 26 Aprll Nine of the
thirteen articles in.draft Protocol I concerning the question of
medical transport had been adopted, leaving articles 24, 25, 31 and
32 to be considered further. On the second subject, the.Technical
Sub-Committee would be convened on the afternoon of 26 April and

he would be grateful if its report could be submitted to the
Committee within a week or ten days. It would meet only in the
afternoons, so that the Committee could discuss the third or the
fourth subject during the mornings of that week. He suggested that
the subject of definitions should be deferred until it was known
whether any new definitions would be added to article 8 of draft
Protocol I and article 11 of draft Protocol II.

7. Finally, the time-table for the questions that had not yet
been tackled might be decided later, in the light of the progress
made on the five he had mentioned.

8. Mr,.SCHULTZ (Denmark) asked when draft Protocol‘I, Part IV,
Section II - Relief in favour of the civilian population - and the
corresponding articles of draft Protocol II would be considered.

9. The gﬁAIRMAN replied that the articles mentioned by the.
representative of Denmark would not be considered until all
preceding articles had been dealt with.

10. Mr. SADI (Jordan) said that if the Committee wished to
complete its work by the time suggested it would be advisable to
reduce the number of phases in the consideration of articles from
five to three as suggested by the Chairman.

11. The CHAIRMAN, welcoming the representative of Jordan's comment,
said that subsidiary bodies on individual articles should only be
set up if they proved absolutely necessary, as in the case of
article 18 bis of draft Protocol I. On those articles, a working
group would again have to be established, with the same membership
as at the second session.
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12. Mr. URQUIOLA (Philippines) said that his delegation would
submit an amendment in connexicn with the ques-ion of civil defence.

13. Mr. BOTHE (Federal Republic of Germany) said that consultations
were taking place on draft Protocol I, new Section I bis =
Information on the victims of a conflict and remains of deceased -
so that it would be premature for a decision to be taken on the

matter for the time being.

14, Mr. SOLF (United States of America) said that preliminary
discussions were now in progress on various items and that it was
hoped to be able to report in due course that a consensus had been

reached on each item.

15. Mr. MARTIN (Switzerland) asked whether it was intended that
there should be a general discussion of Part IV of draft Protocol I
on the morning of 26 April and of the annex to that draft Protocol

on the afternoon of the same day.

16. The CHAIRMAN said that Part IV would be discussed in the
plenary Committee. The Technical Sub-Committee would meet to
discuss the annaex in the afternoon of 26 April.

17. ‘Mr. MARRIOTT (Canada) asked whether the Committee was supposed
to complete discussion of draft Protocol I, articles 24, 25, 31 and
32 by the end of the current week or whether the Committee would

interrupt its consideration of thzm in order to discuss the question

of civil defence.

18. The CHAIRMAN, replying, referred to the report of Committee II
on its second session (CDDH/221/Rev.l). If the Drafting Committee
submitted its report on the question of medical transport the
following day, Committee II should be able to dispose of the item
"in time to take up the question of civil defence during the week
beginning 26 April.

The programme of work outlined by the Chairman was adopted.

CONSIDERATION OF DRAFT PROTOCOLS I AND IT (CDDH/1) (continued)

Draft Protocol I

Article 24 - Other medical ships and craft (CDDH/221/Rev.l)

19. Mr. SANDOZ (Internaticnal Committee of the Red Cross) said
that the article needed simplifying. Only a legal expert could
understand it in its present form (CDDH/221/Rev.l, p. 131). -
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20, Further, provision should be made for the protection of life-
boats used for the transport of shlpwrecked persons. - A new
paragraph or article might be added stipulating that a llfeboat of
a shlp, craft or aircraft should be respected and protected and
should have the rlght to use the distinctive emblem provided it was
carrying only shlpwrecked persons who refrained from any act of
hostility, in accordance w1th article 8, sub-paragraph (b) of draft
Protocol I.

21. Mr. MAKIN (United Kingdom) said he understood that lifeboats

were already generally protected under international law. . If that
was not the general understandlng, however, such protection should
be stipulated. He would be interested to hear the views of other

delegations on the existing law.

22. "Mr. SANDOZ (International Committee of the Red Cross) fully
agréed that 1ifeboats were protected under existing international
law. The point at issue, however, was that they should be
authorized to use the distinctive emblem. Lifeboats had been
attacked during the Second World War because they had not been
identified as such by the attacker.

23. Mr. DEDDES (Netherlands) asked whether ICRC was in a position
to submit a formal proposal for con51derat10n by the Working Group.
or the Drafting Commlttee.

24._ Mr. SADI (Jordan) said that it would be difficult to enforce
application of the ICRC proposal in practice. He would welcome.
further clarification.

25. Mr. FRUCHTERMAN (United States of America) agreed with the
United Kihgdom representative s comments. It might be difficult to
mark the craft in questlon permanently, since boats carried on
ships were used for various purposes. There could be a provision
that when used as lifeboats they could be so marked.

26. Paragraph 3 as drafted might conflict with the terms of the
second Geneva Convention of 1949, Article 22 of which required
notification of the names and descriptions of hospital ships ten
days before those ships were employed. The craft referred to in
article 24 of draft Protocol I were medical ships, which unlike
hospital ships, were used as such only temporarily. His delegation
fully endorsed the idea of providing a means of rapid evacuation
of the wounded and sick by sea when the need arose and of
protecting ships used for that purpose. When ships of over 2,000
tons gross were used, however, as recommended in Article 26 of the
second Geneva Conventlon of 1949, ‘notification should be required
for medical ships as well as for hospital ships. He suggested
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that paragraph 3 should be redrafted to read: "With respect to
medical ships of over 2,000 tons gross, a party to the conflict
shall give twenty-four hours' prior notification to any adverse
party of the name ... ". The present provisions of the paragraph
should be retained for craft of less than 2,000 tons gross, for
which the notification procedure should remain optional.

27. . Mr. GOZZE-GUCETIC (Yugoslavia) said that lifeboats were -
protected under the Geneva Conventions only when the shlpwrecked
persons had indicated their intention to surrender.

28. Mr. SANDOZ (International Committee of the Red Cross) said that
the ICRC would be prepared to submit a simplified draft of article
24 if the Committee so desired.

29, As regards lifeboats, he noted that protection would not extend
to those whose occupants desired to pursue the combat. Permanent
markings would therefore be inappropriate. Those wishing to
surrender as shipwrecked persons should, however, be permitted to
show a distinctive flag.

30. Mr. SADI (Jordan) said that the words "whenever it could be
useful”™ in paragraph 3 were vague. He suggested that they should
be replaced by the words "whenever feasible”.

31. Mr. MAKIN (United Kingdom) said that the existing wording had
been used in order to allow the person in charge of a vessel to
judge whether to notify the enemy or attempt to get away unobserved
in the dark. The Drafting Committee might give further thought to
the point. The words "as far as possible™ between the word "shall"
and the words "be marked™ in the last sentence of paragraph 1
should be deleted as a drafting error.

32. Uniform terminology should be used in the last phrase of
article 24, paragraph 5 and the last sentence of article 23,
paragraph 1. He preferred the wording of article 24, paragraph 5.
The Drafting Committee might discuss the matter and recommend the
adoption of an amendment by a two-thirds majority vote.

33. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that
the United States representative’s suggestion deserved careful
consideration.
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34. Not enough attention had been paid to the protection of
medical ships operating on inland waterways. Such ships would have
little time to notify an adverse party of the information required
under paragraph 3 and provision should be made for their
protection regardless of whether they had complied with that
requirement. The Drafting Committee might consider the point.

35. The CHAIRMAN suggested that the Working Group, constituted as

at the second session, and in which, in addition, the. representatives
of Jordan and Yugoslavia could participate, should draft proposals
for submission to the Committee at its fifty-seventh meeting.

It was so agreed.

The meeting rose at 11.30 a.m.
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SUMMARY RECORD OF THE FIFTY~-SEVENTH MEETING
held on Monday, 26 April 1976, at 10.10 a.m.

Chairman: Mr. NAHLIK (Poland)

ORGANIZATION OF WORK

1. The CHAIRMAN drew attention to rule 29 of the rules of
procedure, which laid down that no proposal should be discussed
unless copies of it had been circulated to all delegations not
later,than the day preceding the meeting at which it was to be
debated. He requested delegations to observe that rule and to
submit: their amendments as early as possible. He took it that
there would be no further amendments on the question of civil
defence, since the deadline for submission had already gone by.

2. He requested delegations to submit their amendments to the
suggested new Section I bis by Wednesday, 28 April, in order to
allow ample time for their consideration before the Committee took
up the matter during the following week.

3. There had been a misunderstanding about the composition of the
Drafting Committee of Committee II. Rule 47, paragraph 2 of the
rules of procedure laid down that any delegation might attend the
meetings of the Drafting Committee. That rule, however, applied
only to the Drafting Committee of the Conference itself; adopted
by a small majority at the first session of the Conference, it was
an exception to the rule observed in almost all international
conferences, namely, that membership of drafting committees was
limited. His predecessor as Chairman of Committee II had ruled
that all delegations could take part in the Committee's Drafting
Committee and it would have been hard for him to dispute that
ruling. However, appointment to membership of any subsidiary
bodies of Committee II was governed by rule 48 of the rules of
procedure, which stated that such appointment was to be made by the
Chairman of the Committee concerned, subject to approval by the
Committee. Moreover, rule 50 of the rules of procedure stated that
"The rules contained in chapters II, V and VI shall be applicable,
mutatis mutandis, to the proceedings of committees, sub-committees
and working groups ...". Rule 47 of the rules of procedure was thus
excluded, since it appeared in chapter VII. Participation in any
of the Committee's subsidiary bodies, including the Drafting
Committee, should therefore be limited to persons appointed by the
Chairman, in accordance with rule U48.
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y, Since, however, he had no desire to prevent any delegation
wishing to take part in the Drafting Committee from doing so, he
requested the Chairman and.Vice-Chairman of the Drafting Committee
to submit in writing to one of the next meetings of Committee II
the names of members whom they wished to take part in the Drafting
Committee's work.

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Reports of the Drafting Committee (CDDH/II/333 and
CDDH/TI/33h)

Article 31 - Landing and inspection

Neutral or other States not parties to the

Artiele %2 -
conflict
Article 17 - Role of the civilian population

Article 25 - Notification

Draft Protocol II

Report of the Drafting Committee (CDDH/II/334)

Article 14 - Role of the civilian population

5. The CHAIRMAN announced that the Committee had before it the
reports of the Drafting Committee on articles 31 and 32 of draft
Protocol I (CDDH/II/333) and on articles 25 and 17 (paragraph 3)
of draft Protocol I, and article 14 (paragraph 3) of draft
Protocol II (CDDH/II/334). He suggested that the Committee should
conclude its work on medical transports, before taking up that of
civil defence.

6. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
brafting Committee, introduced the Drafting Committee's report on
articles 31 and 32 of draft Protocol I (CDDH/II/333).

7. Article 31 dealt with landing and inspection of medical
aircraft on territory controlled by an adverse party or in areas
over which physical control was not clearly established. The text
submitted by the Drafting Committee was based on the amendments in
document CDDH/II/82/Rev.l. There were square brackets round the
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words "those of its occupants belonging to an adverse party or to
a neutral or other State not a party to the conflict" in the
proposed text of paragraphs 3 and 4 of article 31. Those words
represented an addition to the text in document CDDH/IL/82/Rev.1l,
though not a change of substance. They had been added because the
original wording might have suggested that a party to a conflict
was not entitled to take persons belonging to his own side from

an airceraft landing on its territory or on territory controlled by
it. That would have been unreasonable and had clearly not been
intended by the original drafters.

8. The Drafting Committee had agreed on the principle of the
addition, although its wording had given rise to some discussion.
The Drafting Committee now requested Committee II to adopt the text
and to remove the square brackets.

9. Article 32 dealt with medical aircraft flying over the
territory of a neutral or other State not party to the conflict.
The text was essentially based on amendment CDDH/II/290 submitted
by some permanently neutral countries and had given rise to no
controversy in the Drafting Committee.

10. The CHAIRMAN called for comments on the report of the Drafting
Committee.

11. Mr. MAKIN (United Kingdom) proposed the inclusion of the word
"a" in the last line of paragraph € of article 31.

12. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, agreed to that amendment.

13. Mr., SANCHEZ DEL RIO (Spain) suggested that delegations should
be given a little time to compare the various texts. In the past,
Spanish texts had not always concorded either in style or in
substance with those in other languages.

14, The CHAIRMAN agreed to that suggestion.

15. MNMr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, outlining the Drafting Committee's work on the
remaining articles relating to medical transport, said that the
Working Group on article 24 had reached certain conclusions and had
referred them to the Drafting Committee for the preparation of

the final text. The Drafting Committee had made substantial progress,
but some issues remained undecided. The Drafting Committee had ‘
established a Working Group to draw up the final texts.
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16. Article 25 - the only article on medical.transport which had
not yet been disposed of - was referred to in:the last two para-
graphs of the Drafting Committee's report (CDDH/II/334). The
Drafting Committee recommended that Committee II should adopt no
general article on notification. That. meant that for the time
being there would be no article 25, but since an article on
notification was included in the ICRC draft, such a decision
should be taken formally. The two other articles relating to
medical transport -~ article 17, paragraph 3, and the corresponding
provision of article 14, paragraph 3, of draft Protocol II had
both procedural and substantive aspects. The Drafting Committee
had in fact discussed them. Although the provisions had been
included in the reports of the Drafting Committee and Committee II
had agreed to reserve article 17, paragraph 3, for consideration
after the adoption of the articles on medical transport because
some delegations had wished to extend the principle of article 17
to aircraft, the Drafting Committee had concluded that that:
decision did not mean that the articles had been referred back to
the Drafting Committee, which had no authority to take decisions on
the matter. Furthermore, the Drafting Committee felt that it
would be useful 1f the remaining issues of substance could be
-briefly discussed in Committee II in order to give the Drafting
Committee some guidance on the prevailing view regarding the
extension of article 17 to aircraft.

17. Definitions could be taken up by the Drafting Committee after
the other business to which he had referred had been concluded.

18. Mr. SOLF (United States of America), referring to article 17
of draft Protocol I and article 14 of draft Protocol II, pointed
out that the only available comment was to be found on page 142 of
the report of Committee II on its second session (CDDH/221/Rev.l).
Some delegations had wished to include aircraft and vehicles ‘in
paragraph 3 of article 14, but the majority of the Drafting
Committee had been in favour of confining it to civilian ships

and craft.

19. Mr. ICHIOKA (Japan) wondered what was meant by the phrase
"physical control' in paragraph 1 of article 31. In similar
contexts the word "effective” had been used instead of "physicai™.
He suggested that the word "physical™ should either be omitted or
be replaced by “effective’.

20, Mr. SQLF (United States of America) explained that the idea of
physical control had been used in order not to introduce the
concept of effective control, which had legal connotations. The
circumstances under consideration were fluid combat situations,
where territory might be only temporarily controlled by one of

the parties. The word "physical™ was therefore used in a pragmatic
sense.
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21. He suggested that in the last sentence of article 31,
paragraph 1, the word "any" should be inserted before the word
nsuch® and that the word "an' should be deleted.

22, The CHAIRMAN said that if he heard no objection he would take
it that the drafting amendment suggested by the United States
representative was adopted.

It was so agreed.

23, The CHAIRMAN, referring to the Japanese representative's
comment, pointed out that it would be difficult for the Committee
to make the suggested change at the present stage, since it would
have to amend all references to the word. The Japanese delegation
would be able to raise the matter in the Drafting Committee of the

Conference if it so desired. :
24. Mr. ICHIOKA (Japan) withdrew his suggestion.

25. Mr. HEREDIA (Cuba) said that the Committee needed to be
particularly realistic in regard to paragraph 5 of article 31
dealing with aircraft flying without, or in breach of, a prior
agreement where such agreement was required and to ensure that
theré was no lack of harmony with paragraph 1. The existing text
imposed a definite limitation upon the seizing party in that the
aircraft in question could be seized only if the seilzing party was
in a position to provide adequate medical facilities for the wounded
and sick aboard. Not all countries possessed the level of tech-
nical developmsnt required to satisfy the conditions of the
proposed text. His delegation was not in favour of restrictions of

that kind.

26. Mr. SOLF (United States of America).explained that the
aircraft referred to in paragraph U4 was not a medical aireraft,
used exclusively as such, and was in violation of the conditions
prescribed in article 29. The party ordering it to land could
seize it, although it would have to take care of the wounded and

sick.

27. Paragraph 5, on the other hand, dealt with an accidental
situation in which an aircraft, as a result of a navigational error
or force majeure flew over territory controlled by a hostile party.
The aircraft was a purely medical aircraft and had not violated
article 29. It had been felt that a little more compassion might
be exercised in such a case and that if for any reason the seizing
party could not provide adequate medical treatment it should allow
the aircraft to continue its flight.




CDDH/II/SR.57 - 24 -

28. Mr. KRASNOPEEV (Union of Soviet Socialist Republies) said that
the Cuban representative had raised an important question of
principle which would affect not only paragraph 5 but other portions
of the text. The question was what interpretation should be given
to the words "adequate facilities for the necessary medical
treatment”. His delegation appreciated the comments made by the
representatives of some countries which might not have the necessary
medical facilities available, but account should also be taken of
the humanitarian considerations involved. He suggested that a
definition of "adequate facilities for the necessary medical treat~
ment” should be included in article 8 - Definitions, to be inter-
preted. to mean the level of facilities accorded by a given country
to its own citizens.

29. The CHAIRMAN said that that was the reason why he had felt it
more appropriate to defer adoption of article 8.

30. Mr. SOLF (United States of America) said that the represent-
ative of the Union of Soviet Socialist Republics had made a most
constructive suggestion. The same issue had had to be faced in
connexion with article 11, where the prevailing standard was that
used for citizens of the detaining power. It would be appropriate
to consider the matter in connexion with that article and with
article 8.

31. Mr. SALEEM (Pakistan) said that under paragraph 5 of article 31
the seizure of an aircraft was apparently made conditional. upon the
availability of medical facilities. He asked whether that meant
that, in the absence of such facilities, the aircraft had to be
released.

32. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that his own interpretation would give an
affirmative answer to that question. He understood that that was
also the opinion of the United States representative in his
explanation concerning paragraph 5.

33. Mr. HESS (Israel), referring to paragraph 5, said that his
delegation thought that seizing an aircraft was a far-reaching
sanction, especially as it was not provided for in article 32, which
dealt with neutral or other countries. He felt that the majority of
the Conference still considered that sanction justified. Moreover,
the words "may also be seized” seemed to suggest that something else
could happen besides the seizure of an aircraft. In the interests
of complete clarity, he suggested that the opening lines of
paragraph 5 should be reworded: "The aircraft may also be seized if
it has flown over, or in breach of ...".
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34, Mr. SANDOZ (International Committee of the Red Cross) and
- Mp. ALBA (France) drew attention to some minor editorial
corrections to be made in the French texts of paragraphs 3 and 5

of article 31.

35, Mr. SANCHEZ DEL RIO (Spain) said that in paragraph 2 of the
Spanish text of article 31 the words "Los inspectores™ had not the
same meaning as the words "The inspecting party? and "La partie qui
procéde & l'inspection" in the English and French texts,
respectively. He suggested that the Spanish text should be

brought into line with the other texts.

36, The CHAIRMAN suggested that the matter should be left to the
translation services.

37, Mr. MARRIOTT (Canada) said that the words "wounded and sick”
in paragraph 5 carried the precise meaning given in article 8,
sub-paragraph (a). Presumably, therefore, the words used in other
languages should be those that would appear in the definition in

article 8.

38. The CHAIRMAN invited the Committee to adopt the paragraphs
of article 31 in sequence.

Paragraph 1

Paragraph 1, including the minor drafting amendments
accepted during the discussion, was adopted by consensus.

Paragraph 2

Paragraph 2 was adopted by consensus.

Paragraph 3

39. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the wording in square brackets had
been added because there had been difficulties over the original
wording which he had already explained. There had been no
objection to the substance of the additional words. - The Drafting
Committee recommended that the square brackets should be deleted
and the paragraph adopted.

. Paragraph 3, including the words in square brackets and with
minor editorial amendments, was adopted by consensus.
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Paragraph 4

Paragraph 4, including the words in square brackets, was
adopted by consensus.

Paragraph 5

4LO. ~The CHAIRMAN asked if the Cuban representative would accept
the proposal of the representative of the Union of Soviet Socialist
Republics that the words '"adequate facilities for the necessary
medical treatment” should be explained in article 8 on definitions.

41. Mr, HEREDIA (Cuba) agreed.

42. Mr. MAKIN (United Kingdom), referring to the proposal by the
representative of Israel, suggested that the difficulty might be
met if the word "also” was replaced by the word "still". The
Israel representative apparently felt that the word "also" implied
that an aircraft could be subject to seizure as well as to other
action, whereas the provision meant that it could be seized under
the provisions of paragraphs 4 and 5.

43, Mr. HESS (Israel) said that the amendment was acceptable.

44, Mr. SANDOZ (International Committee of the Red Cross)
suggested that, as far as the French text was concerned, the word
"aussi" could be deleted. .

45. Mr. SANCHEZ DEL RIO (Spain) and Mr. HEREDIA (Cuba) said that
the Spanish word "también® could be deleted.

46. Mr. MAKIN (United Kingdom) said it would be in order to delete
the word "also", which had been included for drafting reasons, to
refer back to paragraph 4.

47. . Mr. MARRIOTT (Canada) said that it would be logical to delete
"also" if the French and Spanish equivalents were deleted.

48. With regard to the words "adequate facilities for the necessary
medical treatment™; he would be satisfied if the Committee adopted
the paragraph on the understanding that those words would have to
be defined, but the Committee should be clear on what it was
deciding and failure to reach a definition might mean re-opening
discussion on the article,

49. Mr. SOLF (United States of America) agreed to the deletion
of the word "also”.
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50. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that it was possible that the Drafting
Committee would fail to find a suitable definition and would then

have to recommend reconsideration of the text.

51. Mr. MAKIN (United Kingdom) agreed with the representative of
Canada, since 1t was important to draft the articles on medical
aircraft as completely as possible so that no explanatory notes
would be needed for staff at the airfield. He suggested that the
Committee should adopt article 31, with square brackets round the
words "adequate facilities™, and should then decide whether to
re-define the words or leave the definition to article 8.

52. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) supported
the proposals of the Rapporteur of the Drafting Committee and the
United Kingdom representative.

53%. Mr. SOLF (United States of America) supported the proposal to
place the words concerned in square brackets. He considered that

an effort should be made to define "adequate medical services”, as
used in article 14. He shared the earlier views of the represent-
ative of the Union of Soviet Socialist Republics in that connexion,

54. Mr, HEREDIA (Cuba) stressed that the problem was very complex,
involving not only a concept, but also the practical means and
possibilities of implementing the provisions in question.

The meeting rose at 12.40 p.m.
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SUMMARY RECORD OF THE FIFTY-EIGHTH MEETING
held on Tuesday, 27 April 1976, at 10.5 a.m.
Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Reports of the Drafting Committee (CDDH/II/333 and CDDH/II/334)
(eontinued)

Article 31 - Landing and inspection (continued)

Article 32 - Neutral or other States not parties to the
conflict (continued) ' '

Article 17 - Role of the civilian population (continued)

Article 25 - Notification (continued)

Draft Protocol II

Report of the Drafting Committee (CDDH/II/334) (continued)

Article 14 - Roles of the civilian population (continued)

1. The CHAIRMAN suggested that the Committee and its Drafting
Committee should not spend any more time discussing terminology,
since the Drafting Committee of the Conferencs was at present
discussing that question in connexion with the whole of draft
Protocol I.

Draft Protocol I

Article 31 - Landing and inspection (CDDH/II/333%) (continued)

2. The CHAIRMAN invited the Committee to continue its considera-
tion of article 31, paragraph 5, as it appeared in the Drafting
Committee's report (CDDH/II/333), recalling that at the fifty-
seventh meeting (CDDH/II/SR.57), the representative of the Union

of Soviet Socialist Republics had proposed that the words "adequate
facilities for the necessary medical treatment” should be defined
in article 8 - Definitions. The Rapporteur of the Drafting
Committee suggested that those words should be placed in square
brackets.
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3. Mr. MARRIOTT (Canada) said that the point at issue was whether
or not the standard of treatment in article 31, paragraph 5,
differed from that in paragraph 4. It would probably be impossible
to define a sufficiently precise standard of treatment: the only
solution was a generality, as in paragraph 4 ("shall be treated in
conformity with the provisions of the Conventions and of the present
Protocol™). If that was adopted in paragraph 5, it would provide
for adequate treatment of the wounded and sick referred to in that
paragraph. The guestion would then arise why there was any need
for paragraph 5 and why it could not become sub-paragraph (g) of
paragraph 4: "has flown without or in breach of a prior agreement
where such agreement is required,". That would overcome the
difficulty, but there might be a need to adjust the words in square
brackets.

4.  He suggésted that paragraphs 5 and 4 - despite the latter's
adoption - should be referred back to the Drafting Committee, which
should be able to settle the matter in a short time.

5. Mr. HEREDIA (Cuba) said that the Canadian representative's
proposal seemed good and he was giving it careful consideration.
Obviously, there were several points in paragraphs 4 and 5 that
would have to be clarified and he hoped that the Drafting Commiftee
would be able to. provide satisfactory explanations.

6. Mr., BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the Canadian proposal was excellent,
He hoped that the Drafting Committee would be able to produce a
draft that took into account all the implications of the problem.

It was agreed by consensus tc re-open discussion on paragraph
4. which had already been adopted.

It was agreed that paragraphs 4 and 5 should be submitted to
the Drafting Committee in the light of the discussion.

Paragraph 6

7. The CHAIRMAN invited the Committee to consider paragraph 6.

8. Mr. MAKIN (United Kingdom) said that he assumed that the
amendment he had proposed at the fifty-seventh meeting (CDDH/II/
SR.57), to insert the word "a" before "medical, in paragraph 6 of
article 31, had been accepted.
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g, With regard to the Canadian proposal, with the present text
there were two separate cases of seizing an aircraft; if the
Committee and the Drafting Committee decided that the whole question
could be dealt with in one paragraph. the substance of paragraph 6
might also be transferred to paragraph 4 of article 31. He
suggested that the Drafting Committee should be asked to consider

that possibility.

10. Mr. MONROY (Venezuela) said that he had intended to propose an
amendment to the Spanish text of paragraph 6, but in view of the
Chairman's opening remarks he would await a decision on the

possibility of combining varagraphs 4, 5 and 6.

11. Mr. BOTHE {(Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the United Kingdom representative had
rightly pointed out that the reason for paragraph 6 was that there
were two cases of seizure and it had to be made clear that the rule
in paragraph 6 applied to both of them. If the question of seizure
was dealt with in one paragraph, the substance of paragraph 6

should obviously be included in that paragraph.

12. The CHAIRMAN suggested that paragraph 6 should be submitted to
the Drafting Committee for brief consideration and decision in
connexion with paragraphs 4 and 5.

It was so agreed.

Article 32 - Neutral or other States not parties to the
confliet (CDDH/II/82/Rev.l, CDDH/II/290, CDDH/II/333)
(corncluded)

13.: Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the text of article 32 was based
essentially on an amendment by Austria, Finland, Sweden, Switzerland
and Yugoslavia (CDDH/II/290). He drew attention co the main pcints
of the articlie, pointing out that paragraph 4 was a follow-up of

the third paragraph of Article 37 of the first Geneva Convention of
1949 and that paragraph 5 established the principle of equal
treatment, a general principle of the law of neutrality dealt with

in the second paragraph of Article 37 of the first Geneva Convention.

14, The main changes introduced by the Drafting Committee were an
added precision regerding protection of aircraft which was flying
without agreement and sanctions to be applied if an aircraft proved
not to be a medical aircraft..
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15. Mr. AXKRAM (Afghanistan) said that his delegation objected to
the use of the word "on" in the second sentence of the French text
of paragraph 2 of article 32; it should be mede clear who should
take the measures in question - for example, the neutral State. He
also felt that the word "attacking™ at the end of the sentence was
an encouragement to a neutral State to attack a medical aircraft
and was therefore contrary to the principles of humanitarian law.
He proposed that the second sentence of paragraph 2 should be
redrafted on the following lines: "The neutral or other State not
party to the conflict shall give the order referred to in article
31, paragraph 1, of the present Protocol and shall allow the '
aircraft time for compliance. In the event of non-compliance, the
neutral or other State not party to the conflict may take other
measures to safeguard its interests.”

16. Mr. SANCHEZ DEL RIO (Spain) said that there was a substantive
difference between paragraph 2 and the amendments on which it was
based (CDDH/II/82/Rev.l and CDDH/II/290). In the amendments the
emphasis was on protection of both the aircraft and the State over. .
which it flew, whereas the present wording protected the interests
of the State but ignored the essential concern of the Protocol,
namely the aircraft. In both amendments, parasraph 2 of article 32
provided that the neutral or other State not party to the conflict
should take the -security measures referred to in article 31,
paragraph 1, before having recourse to extreme measures, thus
placing on those countries a greater obligation than that placed on
belligerent countries. He urged that the paragraph should be
reconsidered. He would, however, be prepared to support it if an
adequate explanation could be given by the authors, namely the

past and present Chairmen and the Rapporteur of the Drafting
Committee. ' '

17. Mr. SOLF (United States of America), replying to some of the
points raised by the representatives of Afghanistan and Spain, said
that paragraph 2 was ccncerned with procedures for aircraft flying
over a country, possibly without permission or prior agreement:

the same problem as in article 28, paragraph 2. Article 31 provided
that everything should be done before extreme measures were taken.
The Drafting Committee had decided that the text would be clearer

if the euphemism "extreme measures" was avoided and the

consequences of a failure to comply with an order to land stated
explicitly in article 32, as it was in article 28.

18. Mr. ALBA (France) said that, if the word "attack” had an
undesirable connotation for some representatives, there was no
reason why it should not be deleted; it would serve precisely the
same purpose if the last sentence of paragraph 2 referred to
"other measures", which obviously included "attack”.
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19. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that,
after listening to the previous speakers, he had come to the
conclusion that many of them who had objected to the text of the
last sentence of paragraph 2 of article 32 had forgotten that it
referred to wartime, when an unidentified airecraft, whether
belonging to a neutral State or to a party to a conflict, would be
immediately shot down. The fact that a single aircraft could wipe
out an entire city should be the first point to consider. 1In his
view, paragraph 2 was an important step forward both for the
protection of medical aircraft and for the neutral State, inasmuch
as, while it afforded the neutral State the means of protecting
itself, it allowed the aircraft time to comply with the orders
received before it was attacked.

20. Mr. ICHIOKA (Japan) said that he did not think that the word
"they” in the second sentence of paragraph 1 was used correctly;

it should perhaps be replaced by "it"™. The last sentence of
paragraph 1 used the expression "to alight on land or water, as
appropriate", whereas paragraph 3 used the words "lands or alights
on water™. In his view, the same wording should be used in the two

paragraphs.

2. Mr. MARRIOTT (Canada) said that the word "aircraft™ in English
was both singular and plural. As the words "medical aircraft" in
the first sentence of paragraph 1 were in the plural, the word
"they" in the second sentence was correct. With regard to the use
of the words "landing" and "alighting", there was nothing incorrect
in saying "to alight on land or water" in one paragraph and "lands
or alights on water™ in the next.

22. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that
he saw no reason to complicate matters by replacing the word "they"
in the second sentence of paragraph 1 by "medical aircraft"”.

23, Mr. SOLF (United States of America) said that the words "to
alight on land or water"™ in the last sentence of paragraph 1 should
be replaced by "to land, or alight on water".

24, Mr. MAKIN (United Kingdom) said that, to be consistent with
article 31, there should be a comma after the word "land".

25. Mr. MARRIOIT (Canada) pointed ou. that the phrase should in
fact read "to land, or to alight on water".

26, Mr. ICHIOKA (Japan) said that that wording was acceptable to
his delegation.

Paragraph 1, as orally amended, was adopted by consensus.
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Paragraph 2

27. Mr. SADI (Jordan) said that he was concerned at the use of the
word Wattacking" in paragraph 2. He thought that there was a
middle course between ordering an aircraft to land and shooting it
down. Forcing an aircraft to land was surely such an intermediary
measure.

28. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that one of the changes which had been
made with respect to amendment CDDH/II/290 was to insert between
the order to land and the attack other measures to safeguard the
interest of neutral States. Article 32 as now drafted obliged a
neutral State to do a great deal before it was free to attack
aircraft.

29. Mr. MARRIOTT (Canada), referring to the suggested use of the
words "forcing an aircraft to land", said that the only way that
could be done was to threaten to collide, which was an extreme and
very dangerous measure. The use of the word "attacking™ would
perhaps draw the attention of the States concerned more successfully
to the need for the prior use of as many other measures as possible
before attacking.

30. Mr. KHAIRAT (Egypt) said that he had some sympathy with what
the representative of Afghanistan had said concerning the reference
to "attacking". To attack a medical aircraft was a serious matter
and it was better to take all other possible action first. In his
view, the problem differed according to whether it was a question
of neutral States and States not parties to the conflict or whether
it arose between belligerents. While he realized that the article
dealt with wartime, he thought there was merit in the suggestion
made by the representative of Jordan.

31. Mr. SANDOZ (International Committee of the Red Cross) said
that he understood and shared the concern that a number of
delegations had expressed at the reference to permission to attack
a medical aircraft. The problem was that an aircraft might claim
to be a medical aircraft when there was no certainty that it was,
and that it might be necessary to force it to. land in order to
confirm the fact. If that point could be brought out at the
beginning of paragraph 2, the ambiguity would disappear, because if
measures were taken against an aircraft which claimed to be a
"medical aircraft™ it was precisely because it was feared that it
was not.
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32. The wording used at the beginning of the second sentence might
be: "With a view to establishing that it is indeed a medical

aircraft, every effort shall be made, as soon as this aircraft is

recognized ...".

33. Mr. SADI (Jordan) said that it was not necessary to collide
with an aircraft in order to force it to land; it was possible to
achieve the desired effect in a less dramatic fashion. He formally
proposed that the words "including an attempt to force it to land"
should be inserted after the word "conflict" in the last sentence

of paragraph 2.

34, Mr. ALBA (France) said that the word "attack" did not mean to
shoot down.

35, Mr. SOLF (United States of America) said that the present
proposal was an advance on Article 37 of the first Geneva Convention
of 1949 in that it provided some alternatives to attack. An
aircraft, for instance, might not be ordered to land but to change

its course.

36. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) endorsed
the view of the United States representative that an order to attack
implied many things other than shooting down. It was sufficient to
refer to "other measures", since it would not be practicable to

list all the measures possible. In addition, the aircraft was
allowed time for compliance before it was attacked.

37. The CHAIRMAN suggested that the list of speakers should be
closed; since the Committee had heard a wide variety of views on

the question.

It was so agreed.

38. Mr. MARRIOTT (Canada) said that it was a routine procedure to
send an aircraft up to identify another or to convey an order to it
if it was not obeying instructions.

39. Mr. HOSTMARK (Norway) pointed out that other methods of
threatening an aircraft were available, e.g. artillery and ground-
to-air missiles, and those weapons could be used by neutrals.

b0. Mr. SALEEM (Pakistan) said that he still felt some sympathy
for the views of the representative of Afghanistan. It did no%
seem right that neutral States should be told what to do; they
should decide that for themselves. If the word "attack" was used,
he would like to see it tempered by some such expression as
"before resorting to an attack".
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41. Mr. CZANK (Hungary) said that he had been convinced by the
arguments that he had heard with regard to the word "attack" that
the existing wording of paragraph 2 was satisfactory. He referred
in particular to the point made by the ICRC representative that
there might be grave doubt whether or not an aircraft was a medical
aircraft. In that case, a final resort to attack could not be
excluded. i

42, The CHAIRMAN asked whether the representatives of Afghanistan
and Jordan were prepared to accept the amendment suggested by the
representative of Pakistan.

43. Mr. AKRAM (Afghanistan) replied that he still felt that it:
should be made clear that neutral States should not proceed
immediately to extreme measures.

44, The CHAIRMAN said that it was clear from the-existihg'text'of
paragraph 2 that an attack was only the last step in a series of
measures.

45, Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said
that he had no objection to the proposed amendment but that, if
adopted, it would not change the meaning of the Russian text.

46, Mr. SCHULTZ (Denmark) pointed out that, if some such expression
as "before resorting to an attack" was used, there would be a
discrepancy between article 28 and article 32. He would like to
keep the wording proposed by the Drafting Committee, which was the
same as that in article 28, and failed to see why a different
wording was necessary. Any difference in wording would necessarily
imply a difference in meaning, a fact that should be taken into
account. The question of protection for aircraft had been raised,
but there was also that of the protection of a neutral State against
overflying by an unidentified aircraft that refused to obey an
order to land. That State must be able to protect itself.

47, Mr. MARRIOTT (Canada) said that he endorsed the views of the
representative of Denmark.

48. The CHAIRMAN asked representatives to vote on whether ény
amendment to paragraph 2 was needed.

The proposal to amendgparagraph 2 was reJected by 37 votes
to U, -with 7 abstentlons
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49. The CHAIRMAN put to the vote the text proposed by the Drafting
Committee (CDDH/II/333).

The text of paragraph 2 proposed by the Drafting Committee
was adopted by 40 votes to 3, with 6 abstentions.

Paragraph 3

50.: Mr. HEREDIA (Cuba) drew attention to some discrepancies in the
Spanish version of article 32, paragraph 3.

51. The CHAIRMAN said that the Spanish text would be brought into
line with the French and English texts.

52. Mr. SALEEM (Pakistan) asked whether the last sentence of
paragraph 3 imposed an obligation on the State concerned to seize

the aircraft.

53. The CHAIRMAN said that that question was governed by the fourth
Geneva Convention of 1949, The State in question was obliged to

take action.

Paragraph 3 was adopted by consensus, subject to the necessary
corrections in the Spanish text.

Paragraph U4

54, Mr. MAKIN (United Kingdom) pointed out that the word "the"
before "sick" in the first sentence should be deleted.

It was so agreed.

Paragraph 4, as amended, was adopted by consensus.

Paragraph 5

Paragraph 5 was adopted by consensus.

Article 32, as a whole, was adopted by consensus.1/
Article 25 - Notification (CDDH/II/334) (continued)

55. The CHAIRMAN said that the Committee had now to decide
whether or not article 25 should be deleted.

56. Mr. SANCHEZ DEL RIO (Spain) said that he saw no reason for the
deletion of article 25. According to document CDDH/II/334, it was
a general article on notification and was made superfluous by the
pProvisions of articles 23, 24 and 30. Paragraph 2 might be
superfluous, but that was not the case with paragraph 1, which
dealt with medical transports.

1/ For the text of article 32 as adopted, see the report
of Committee II (CDDH/235/Rev.l, annex I).
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57. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, .said that the Drafting Committee had discussed
the question raised by the representative of Spain. It was
permissible to notify and make arrangements if the other side agreed,
but the Drafting Committee thought that it was unnecessary to have

a provision to that effect. If there were important medical
transports, the parties were always free to make such arrangement:,
but there was also an obligation in article 25 of draft Protocol I
to acknowledge receipt of notifications. That duty might be too
burdensome with respect to land’traﬁsports.

58. Mr. RUIZ PEREZ (Mexico) said that his delegation reserved its
position on article 25, since it had not yet had an opportunity to
see the Spanish version of the last amendment which had been
submitted in the Drafting Committee on 23 April.

The. meeting rose at 12.25 p.m.
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SUMMARY RECORD OF THE FIFTY-NINTH MEETING
held on Thursday, 29 April 1976, at 10.15 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF.DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Report of the Drafting Committee and of the Worklng Group
on Medical Transports (CDDH/II/350)

Article 31 - Landing and inspection (concluded)

Article 24 - Other medical ships and craft (concluded),

1. The CHAIRMAN, after welcoming Mr. El1 Hasseen E1 Hassan (Sudan)
as the new Rapporteur in place of Mr. Maiga (Mali), who was unable
to attend the third session, called on the Rapporteur of the
brafting Committee to introduce the report of that Committee and of
the Working Group on Medical Transports (CDDH/II/350).

2. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, explained that paragraphs 4, 5 and 6 of

article 31 had been combined, as suggested at the fifty-eighth
meeting (CDDH/II/SR.58), to form a single paragraph. In the process,
the reference in the previous draft of paragraph 5 to "adequate
facilities for the necessary medical treatment of the wounded and
sick aboard™, about which there had been doubts, had been replaced.
by "treated in conformity with the provisions of the Conventions

and the present Protocol", which already existed in paragraph 4 of
the previous draft. That expression had been chosen as the Drafting
Committee felt that the treatment provided for in the Geneva
Conventions and draft Protocol I had indeed to be adequate, and there
should be no doubt about that. Special attention should be drawn,

in that connexion, to articles 10 and 11 of draft Protocol I. The
former paragraph 6 had become the last sentence of the new combined

paragraph.

3. Mr. MONRQOY (Venezuela) said that at the fifty-eighth meeting
he had submitted an amendment to paragraph 6: as that paragraph
was now included in paragraph 4, he would submit the amendment
again. It related to the Spanish text, the last sentence of which
should read: "Las aeronaves que hayan 51do destinadas a servir
§§pe01f1camente y permanentemente como aeronaves sanitarias, s51o
podran ser utilizadas ulteriormente con tales fines".
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y, The CHAIRMAN pointed out that the first part of the amendment
would have repercussions on the English and French texts. He asked
for the opinion of the representative of Spain.

5 Mr. SANCHEZ DEL RIO (Spain) said that, in Spanish, a double
adverbial phrase was not acceptable: in addition, the change
proposed was one of substance. He agreed that the phrase "con tales
fines" eliminated repetition in the Spanish text, but otherwise he
preferred the original version.

6. Mr. MONROY (Venezuela) said that he was willing to withdraw the

T————-——‘_.P_.—
word "especificamente”.

7. Mr. MARRIOTT (Canada) thought that to replace "a permanent
medical aircraft” by "permanently as a medical aircraft" would be
to make a substantive change.

8. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that he agreed with the representative of
Spain and suggested that the expression "como aeronaves sanitarias
permanentes’ should be retained. If it was not, the Spanish text
would no longer be in harmony with those in the other languages.

9. The CHAIRMAN said that linguistic problems of that kind would
be dealt with by the Drafting Committee of the Conference.

10. He suggested that the Committee should adopt the new text.

It was so agreed.1/

11. Mr. SOLF (United States of America) said that his delegation
had joined in the adoption by consensus of the new paragraph 4 of
article 31 because of the general obligation laid down in article 10,
adopted at the second session, for the sick and wounded to be
treated humanely and in all circumstances, and that they should
receive to the fullest extent practicable and with the least possible
delay, the medical care required by their condition. It had felt
that to lay down that an aircraft carrying wounded might be seized
only if good medical treatment could be provided for its occupants
would constitute a diminution of the provisions applicable in other
situations. The relevant provisions of the third Geneva Convention
of 1949 obliged the capturing Power, in those rare instances on

land where adequate facilities for the provision of medical treatment
were not available, to make the necessary arrangements, even if that
involved transfer to a neutral Power or repatriation.

1/ TFor the text of article 31 as adopted, see the report
of Committee II (CDDH/235/Rev.l, annex I).
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12. Mr. BOTHE (Federal Republic of Germany), Rapporteur .of the
prafting Committee, explained that the new draft of article 24

was the work both of the Drafting Committee and of the Working
Group on Medical Transports (CDDH/II/350). He had been authorized
by the Rapporteur of the Working Group to introduce the article
also on his behalf, but the latter was available to provide any

additional 1nformat10n necessary.

13, The final @raft embodied certain changes, as compared with the
previous text, on the subject of marking. It had been thought wise
to use the same phraseology, in that connexion, as had been used in
connexion with the protection of medical aircraft in the contact

zone. That explained the slight changes in wording in the last two

sentences of paragraph 1.

14. No substantive changes had been made in paragraph 2, but it
was thought that the new version more clearly expressed the ideas

that it was intended to convey.

15. Paragraph 4 had been amended so as to invite parties to the
conflict to notify the adverse party with respect to med1ca1 ships
and craft, especially those over 2000 tons gross.

16. -Paragraph 6 was unchanged, except that the words "of which
they are not nationals” after "a party to the confliet" had been
replaced by "which is not their own. It had been suggested that
it was not appropriate to speak of "nationals" in that context.

The expression "adverse party" had been used in article 23,
paragraph 1, of draft Protocol I adopted at the second session, but
that did not cover the case of neutrals aboard ships or craft. For
that reason, the Drafting Committee prcposed that the text of
article 23, paragraph 1, should be reconsidered. The two texts
covered similar situations and should be consistent.

17. Mr. DEDDES (Netherlands) endorsed the Rapporteur's remarks and
agreed that article 23, paragraph 1 should be changed.

18. Mr. HPSTMARK (Norway) asked whether the expression "any warship
on the surface" in paragraph 2 of article 24 included surfaced
submarines.

19. Mr. MAKIN (United Kingdom) said that he had some purely
draftlng changes to suggest. There was a discrepancy between
bParagraphs 2 and 3 in that the word "command" was used in the
former and "order" in the latter; it would be preferable to use
the same word 1n both cases and, of the two, "order" was clearer.
In paragraph 6, "a party to the conflict” should be replaced by
"a party to a confllct" since there might be more than one
conflict taking place at the same time.
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20.. Mr. BQTHE (Federal Republic of Germany), Rapporteur of the
Draftlng Committee, suggested that the question of '"a" or "the™ in
paragraph 6 would.be considered by the Drafting Committee of the
_Conference.

21. 'Mr;hCLARK (Australia) said that, accordlng to an amendment
that had been proposed to paragraph 2 ‘the words "make them.take
a certain course"” should be replaced by "order them to take a
certain course’.

22, Mf;,SANDOZ (International Committee of the Red Cross) said that
the. words "de plus de. 2000 tonneaux de jauge brute" in- the French
text of paragraph I should be . repiaced by "jaugeant plus de 2000.
tonnes brutes". 1In paragraph 6, the word "cependant', which might
glve the false impression that there might be exceptions, should be
deleted and the word "néanmoins" should be inserted before "si
elles se trouvent". :

23. Mr. ALBA (France) said that it was a matter of fine shades of
meaning; he.found both alternatives acceptable.

2%, Mr. MARRIOTT (Canada) said that it was he who had. proposed the
amendment mentioned by the representative of Australia, since the
words - "make them take a certain course" used in paragraph 2..were
those used in Article 31 of the second Geneva Conventioen of 1949,
he had not pressed his proposal, thinking it preferable to keep to
the 1anguage of the Conventions for the sake of consistency.

25. He thought that the word "of" should be inserted in paragraph 4
between "ships" and "over 2000 tons". In paragraph 2, the words
"command" and "order" had both been used; one or the other should
be chosen.

26. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committe:s, said that the wording of paragraph 2 had been
changed to bring it into line with that of paragraph 3. He had

no strong feelings with regard to the use of "cependant" as opposed
to "néanmoins"; according to Larousse, the word "tonneaux" should
be used.. . : '

27. Mr. HOPSTMARK (Norway) asked for an explanation of the word
"1mmed1ately” in the phrase "able 1mmed1ately to enforce her
command"” in paragraph 2.

28. Mr. FRUCHTERMAN (United States of America) said that the second
sentence of ‘paragraph 2.had been discussed at great length in the
WOrklng Group and the Drafting Committee. As he understood it,

"any warship on the surface™ included a submarine coming up to the
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surface. The order, and the requirement to obey it, existed only
while the ship was present and able to enforce its command. If the
warship went away or the submarine submerged, the ships and craft

in question could go their own way.

29, The CHAIRMAN pointed out that, if the word "command” in
paragraph 2 was replaced by the word "order", the wording would be

repetitious.

%30. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, confirmed that the interpretation given by the
United States representative had been the general opinion in the
Working Group and the Drafting Committee.

31. Mr. MAKIN (United Kingdom) said that the word "command™ had
exactly the same meaning as "order" and had been introduced in the
second sentence for reasons of style. He would agree to the
retention of the word "command" in paragraph 2, but in that case the
word "command” should be used in paragraph 3 instead of "order™

for the sake of consistency.

32. The CHAIRMAN invited the Committee to adopt article 24,
paragraph by paragraph.

Paragraph 1

Paragraph 1 was adopted by consensus.

Paragraph 2

Paragraph 2 was adopted by conzsensus.

Paragraph 3

Paragraph 3, with the words "an order" replaced by the
words "a command”, was adopted by consensus.

Paragraph 4

33. Mr. ALBA (France) asked whether, in the second line, the more-
current term "tonnes" or the old-fashioned term "tonneaux" should

be used.

34. Mr. SANDOZ (International Committee of the Red Cross) suggested

that the sentence should be rephrased: "... jaugeant plus de
2000 ..." leaving the word in question to conform with the second

Geneva Convention of 1949,
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35. The CHAIRMAN said that the matter would be settled by the
Drafting Committee of the Conference.

It was so agreed.

Paragraph 4, thus amended, was adopted by consensus.

Paragraph 5

_ Paragraph 5 was adopted by consensus.

Paragraph 6

36. The CHAIRMAN recalled that the United Kingdom representative
had suggested that the word "the"” before "conflict" in the last
sentence should be replaced by the word "a". The ICRC represent-
ative had suggested that the words "cependant, si elles se trouvent"
in the French text, should be replaced by the words "néanmoins, si
elles se trouvent™.

It was so agreed.

37. Mr. ALBA (France) suggested that the word "trouveraient" in
the French text -should be put into the present tense and that
similar changes of tense should be made in paragraphs 3 and 5.

38. The CHAIRMAN said that the Drafting Committee of the
Conference was responsible for the uniformity of the whole Protocol.

39. Mr. MAKIN (United Kingdom) proposed that the word "persons"
in the first sentence should be deleted and that the word "the"
should be inserted before the word "shipwrecked"™ in the second
~sentence.

40. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the first United Kingdom amendment
had already been agreed upon: the word had been included by
mistake in the present text. He had doubts about the second.

41, Mr. HOPSTMARK (Norway) thought that a reference to "a conflict"
instead of “the conf1ict" would be ambiguous.

h2. Mr. MAKIN (United Kingdom) said that he would withdraw his
second amendment subject to the views of the Canadian representative,

43. Mr. MARRIOTT (Canada) opposed the second United Kingdom
amendment: insertion of the word "the" would mean that the ship-
wrecked could be military or civilian. ‘With regard to the point
raised by the Norwegian representative, he thought that there would
still be an ambiguity whether "a" or "the" were used.
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44, Mr. SOLF (United States of America) suggested that the word
"party” should be inserted after the word "which™ in the last

sentence.

45. Mr. ALBA (France) suggested that the word "and" after "wounded®
in the second sentence should be replaced by a comma.

46. Mr. SALEEM (Pakistan) proposed that the words "which is not"
in the last sentence should be replaced by the words "other than".

47, Miss MINOGUE (Australia) said that her delegation could accept
the Pakistan proposal, since it was a more satisfactory formulation
of an idea she had put forward in the Drafting Committee. It should
be realized, however, that the phrase was used elsewhere in draft
Protocol I and would have corresponding implications in other

articles.

48. Mr. SOLF (United States of America) supported the Pakistan
proposal.

g, The French representative's point concerning the words
"wounded and sick and shipwrecked" would be dealt with by the
Drafting Committee in connexion with definitions. In any case,
his delegation was preparing an amendment to article 8, sub-

paragraph (a).

50. Mr. MAKIN (United Kingdom) suggested that the phrase should be

redrafted to read: "wounded, sick and shipwrecked civilians who

do not belong ...".

51. Mr. MARRIOTT (Canada) said that he would have supported the
French proposal, but would now support the United Kingdom proposal.

52. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the question of using the words
"wounded ", "sick" and "shipwrecked™ in conjunction was a matter of
conformity with the terminology of the definitions. It had been
brought to the attention of the Drafting Committee of the Conference.

53. As he understood it, there was a consensus in the Committee in
favour of the following amendments: the beginning of the second
sentence should read: "... wounded, sick and shipwrecked civilians
who do not ..."; and the last senlence should read: "... in the
hands of a party to a conflict other than their own ...". As to
the latter amendment, no problems arose in French or Spanish. .The

only other changes were the French amendments already agreed upon.

Paragraph 6, as amended, was adopted by consensus. 2/

——

.g For the text of article 24 as adopted, see the report of
Committee II (CDDH/235/Rev.l, annex I).
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Article 23 - Hospital ships and coastal rescue craft

54, Mr. BOTHE (Federal Republic of Germany), Rapporteur of the.
Drafting Committee, said that it would be necessary to reconsider
article 23 to ensure that it was consistent with the provisions
of paragraph 6 as just adopted.

It was so agreed. Article 23, paragraph 1 was-changed
accordingly.3/ 1

- Report of the Drafting Committee (CDDH/II/334) (continued)

‘Article 17 - Role of the civilian population (CDDH/II/203)
(concluded)

Article 25 - Notification (concluded)

Draft Protocol IT

Report of the Drafting Committee (CDDH/II/334) (continued)

Article 14 - Role of the civilian population (continued)

55. The CHAIRMAN called upon the Committee to consider the report
of the Drafting Committee (CDDH/II/33L4), which included the question
of the deletion of article 25 as being no longer necessary.

56. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that at the fifty-eigth meeting
(CDDH/II/SR.58) an objection had been raised to the deletion of
article 25, on the grounds that the final text of article 24 was
not yet known. The text of article 24 as now. adopted did not add
anything relevant to the question and he suggested that the
Committee should now adopt the Drafting Committee's proposal that
article 25 should be deleted.

It was agreed by consensus to delete article. 25.

57. The CHAIRMAN drew attention to paragraph 3 of article 17 of
draft Protocol I .and to paragraph 3 of article 14 of draft
Protocol II As indicated in paragraph 1 of the Draftlng
Committee's report (CDDH/II/}BU), Committee II had reserved the
adoption of those provisions for further study.

58. Mr. BOTHE (Federal.Republic of Germany), Rapporteur of. the
Drafting Committee, said that no new decision had been taken since
the presentation of paragraph 3 of article 17 in square brackets in
the Drafting Committee's. report to the second session of.the
Committee (CDDH/II/240/Add.l). The only remaining question of
substance was whether paragraph 3 should apply to aircraft and

3/ For the text of article 23 as adopted, see the report
of Committee IT (CDDH/235/Rev.l, annex 1).
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jand vehicles as well as to the ships and crafts referred to in
the original draft. The decision had been postponed until the
provisions on medical air transport were known.

59. Mr. CLARK (Australia) introduced his delegation's amendment to
paragraph 5 of article 17 (CDDH/II/203). The amendment sought to
develop existing law by including aircraft. It also included
vehicles, but after participating in the Working Group on Medical
Transports his delegation would not press that point.

60. It would be reasonable in an article concerned with the role

of the civilian population to refer to the role of aircraft under
the control of civilians: otherwise it would be assumed that no
eivilian possessed airecraft. Paragraph 5 was concerned with the
role of civilians and the humanitarian assistance they could offer
to alleviate the suffering of the wounded and sick. Modern aircraft
could obviously speed up transport and treatment of the wounded

and sick in medical units.

61. Paragraph 5 provided that parties "may appeal” to commanders
of civilian ships and craft. It did not seem unreasonable to
extend that appeal to civilian aircraft: no obligation was
involved. He understood that a practice had developed in recent
conflicts of parties appealing to the commander of civilian air-
craft to take on board some wounded or sick with other passengers
and fly them out of the danger zone. The commander of such craft
would have to decide whether he could take such persons on board.

62. In maintaining its proposed amendment, his delegation had
taken the considered view that civilian aircraft answering the
appeal envisaged in paragraph 5 could not be considered temporary
medical airecraft, since they would not be under the operational
control of the party seeking their help, nor would they be
exclusively assigned to medical purposes as required by the
definition of "temporary" medical aircraft in draft Protocol I,
article 21, sub-paragraph (b).

63. If the inclusion of a reference to aircraft in the first
sentence of paragraph 5 was acceptable, he would suggest that the
second sentence should be redrafted to state clearly that it was

the party making the appeal that had the obligation to grant special
protection and facilities to such ships, craft and aireraft.

64. He appreciated that an adverse party would have difficulty in
recognizing civilian aircraft not marked with the distinetive
emblem or light or using distinctive signals, and in affording them
special protection ~ even if it were known what the words "special
protection and facilities" meant in that ccntext.
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65. Mr. .ALBA (France) said that he agreed with the substance of
the Australian amendment but did. not like the French version. The
verbs should be in the present tense and it was better to say
"ramasser” rather than "recueillir” in relation to the dead.

66. The CHAIRMAN said that the -texts in the various languages would
be harmonized if the Australian amendment was adopted.

67. Mr. SOLF (United States of America) sald that he was opposed
to the Australian amendment, as amended orally. A carefully
designed regulation for the protection of medical aircraft and
restrictions on their use which would remove the fear of the
parties concerned that medical aircraft might abuse their
pr1v11eges had Just been adopted. The amendment 1ntroduced -in a .
rather loose way, provided for the introduction into a s1tuat10n of
confllct of. alrcraft not. subJect to the control of a party to the
conflict or to the régime which had been adopted in artlcles 21 and.
26 to 32 of draft Protocol I. It would simply cregte: loopholes

and not be to the advantage of the persons picked up. He did not
see why, 1f the.owner or operator of a civil alrcraft .Wwished to
respond to an appeal for his services, he could not submit himself
to the control of a party to the conflict, so that:he would. ‘have
the legal protectlon which femporary medlcal aircraft would have.

68. Article 21, whlch-lald'down the general. requirements, was
intended to provide for aircraft from almest any source; . there was
no requirement that they should be State aireraft or belonging to a
party to the conflict. One of the medical tasks which might -
conceivably be envisaged for paragraph 3 was search: Searching in
the vicinity of the contact zone or where hostilities were taking
place was prohibited without advance agreement and if an appeal was
being made for assistance in that field it was eobvious that advance
_agreement was essential.

69. Mr. MAKIN (United Kingdom), speaking on a point of order, said
that 1t was his understanding that the Committee had agreed on two
paragraphs of article 17, instead of five as originally proposed by
the ICRC.. There appeared to be three proposals before the Committee
at the present time; firstly, to have only two paragraphs;
secondly, to adopt as. paragraph 3. the text which appeared in square
brackets as paragraph 3 in the Drafting Committee's earlier report
(CDDH/TII/240/Add.1); thirdly, to adopt the Australian amendment,

as amended verbally by the Australian representative, as paragraph 3.
In his view, the best course would be to consider the Australian
amendment, :as orally amended, first.


http:advan.ce
http:confi1.ct
http:CDDH/II/SR.59

- 49 - ' CDDH/TII/SR.59

70.- The CHAIRMAN said that the Australian amendment should be
voted on first and, if it was rejected, the Committee would vote on
the text of article 17 suggested by the Drafting Committee
(CDDH/II/240/Add.1).

71. Mr. SCHULTZ (Denmark), referring to the words "special
protection” in paragraph 3 of the Drafting Committee's text
(CDDH/II/240/Add.1) and in paragraph 5 of the Australian amendment
(CDDH/II/203), asked whether there was any definition in draft
Protocol I of ‘a qualified protection and whether it meant that
those concerned would be protected and given the necessary facil-
ities for carrying out their mission of assistance. He thought it
would be better to omit the word "special®™ in relation to
protection and to insert the words "the necessary" before the word
"facilities”. Perhaps the end of the sentence might read "shall
be protected and granted the necessary facilities for the discharge
of their mission of assistance”.

72.  Mr. MAKIN (United Kingdom)said that he found it difficult to
envisage how either of the two paragraphs would operate. Both

were based on article 21 of the second Geneva Convention of 1949,
which allowed parties to a conflict to appeal to the charity of
commanders of neutral merchant vessels, yachts or other craft

to take on board and care for wounded, sick or shipwrecked persons,
and to.collect the dead. A neutral ship was unlikely to respond to
such an appeal unless it had a guarantee from both sides that it
would not be attacked while carrying out its task. The words which
the representative of Denmark had questioned were taken from
article 21. He assumed it simply meant that the neutral craft
should not be attacked while picking up the shipwrecked from the
sea. That article was part of the existing law and seemed
reasonably successful. If, however, the word "neutral™ was omitted
a curious position arose. A party could order its own ships and
craft to undertake such a mission and appeal to the enemy's ships
and craft to do so but it was not clear what the response would be
or who would give them protection. He was not sure what the
proposed texts would achieve. The only change in the law which it
was proposed to make was to appeal to enemy ships and craft to pick
up the shipwrecked, which they often did. He was therefore not
sure that an article on the subject was really needed. The position
on land was already covered in earlier paragraphs.

73. The CHAIRMAN said that he regarded the statement which the
United Kingdom representative had just made as an oral amendment.
After the conclusion of the discussion and in accordance with rule 40
of the rules of procedure, the Committee would vote first on the
United Kingdom oral amendment, which was furthest removed from
article 17, paragraph 3. If that amendment was rejected, the
Committee would then vote on the Australian amendment (CDDH/IIX/203)
and, if that in turn was rejected, lastly on the text submitted by
the Drafting Committee.
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74. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that
the principle involved in the Australian amendment was that civilian
aircraft should be afforded protection to enable them to collect the
wounded, dead and shipwrecked. The United Kingdom representative
had expressed serious doubts about the need for such a paragraph.

In an armed conflict it was most unlikely that a civilian aircraft.
would respond to an appeal; its first interest would be self-
preservation. Moreover, unauthorized flights over the territory of
a party to a conflict would not be permitted. He did not think that
the position of civilian aircraft in the event of armed conflict
could be covered in the way proposed in the Drafting Committee's
text (CDDH/II/240/Add.1) or the Australian amendment (CDDH/II/203).
It was tantamount to calling upon a civilian pilot to risk his. 1life.
If a party to a conflict agreed to permit overflights of its
territory it was of course at liberty to do so, but the matter
should not be dealt with in a regulation.

75. Mr. SANDOZ (International Committee of the Red Cross) said
that, in the light of the present discussion, he felt that he should
explain the ICRC's intention in paragraph 5 of its text, which had
now become paragraph 3. It concerned civilian ships. In the case
in question, the adverse party would agree to provide certain
facilities to the other party. The text was based on article 21 of
the sececond Geneva Convention of 1949, As far as the special
protection to be given to those ships was concerned, he referred to
the comments made by the ICRC representative when paragraph 5 of
its text had been discussed. It depended on the circumstances.
Special protection could not always be given.

76. With regard to air transport, the fact that the ICRC had not
mentioned aircraft in paragraph 5 was simply an unintentional
omission but they should be included.

77. Mr. MARRIOTT (Canada) said that, before listening to the
discussion, he had had an open mind on the guestion. Now, while he
had sympathy with the Australian position, he felt that more weight
should be given to the remarks made by the United States and Soviet
Union representatives. He was in even fuller agreement with the
United Kingdom representative. Whil~ at first sight it seemed to
be an unhumanitarian act to vote aga.nst the original proposal,

that in fact was not the case, because it dld not add anything of
practical value.

7@. The CHAIRMAN put to the vote the oral amendment by the United-
Kingdom representative that article 17, paragraph 3, should be
deleted.

The amendment was adopted by 22 votes .to 11, with 13
abstentions. 4/

4/ For the text of article 17 as adopted, see the report of
Committee II (CDDH/235/Rev.l, annex I). '
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79. The CHAIRMAN said that it remained for the Committee to
consider article 14, paragraph 3, of draft Protocol II.

80. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
prafting Committee, sald that the Committee should decide whether
there was to be in Protococl II a paragraph corresponding to the
former article 17, paragraph 3, of draft Protocol I. The relevant
text submitted by the Drafting Committee to the Committee was set
out in square brackets on page 142 of the report of Committee II

on its second session {(CDDH/221/Rev.l).

81. Mr. KRASNOPEEV (Union of Soviet Socialist Republiecs) pointed
out that the conditions of internal armed conflict were quite
different from the conditions obtaining in an international armed
conflict. The arguments for and against the inclusion of

article 14, paragraph 3, should therefore be weighed very care-
fully. He proposed that consideration of that amendment should be
deferred until the sixtieth meeting.

82. Mr. CLARK (Australia) supported that proposal. The situation
to which Protocol II applied was quite different from that to

which Protocol I applied.

83, Mr. MAKIN (United Kingdom) endorsed that view. He thought
that the second part of the text was somewhat obscure about who
was responsible for providing protection. In the case of internal
conflict it should be made clear that it was both sides.

The proposal to defer consideration of article 14, paragraph 3,
of draft Protocol IT until the sixtieth meeting was adopted.

The meeting rose at 12.40 p.m.
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SUMMARY RECORD OF THE SIXTIETH MEETING
held on Friday, 30 April 1976, at 10.5 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol IT

Article 14 - Rnle of the civilian population (CDDH/1,
CDDH/221/Rev.1, CDDH/226 and Corr.2; CDDH/II/227)(continueQ)

1. The CHAIRMAN reminded the Committee that at the fifty-ninth
meeting (CDDH/ILI/SR.59) it had been decided to delete paragraph 3

of article 17 of draft Protocol I. It remained to be decided
whether that should lead to a similar decision to delete paragraph 3
of article 14 of draft Protoccol II as set out in the report of
Committee II on its second session (CDDH/221/Rev.l, page 142). He
invited the Australian representative to introduce his delegation's

amendments to article 14 (CDDH/II/227).

2. Mr. CLARK (Australia) said that his delegation had sought to
introduce into article 14 of draft Protocol II a fourth paragraph
similar in wording to paragraph 5 of article 17 of draft Protocol I.
The new paragraph provided that parties might appeal to commanders

of ecivilian ships, airecraft and vehicles to take aboard and care

for the wounded and sick and the shipwrecked and to collect the

dead. The text included the word '"vehicles™, but after participating
in the Working Group on article 17 of draft Protocol I his dele-
gation was prepared to confine its amendment to aircraft.

3. There was no direct reference to medical aircraft in draft
Protocol II, but it did not seem unreasonable to include aircraft
along with other forms of transport in the form of a discretionary
provision: "Parties ... may appeal ...". His delegation had
decided to include that provision since it understood that a
practice had developed in recent conflicts of parties appealing to
the commanders of civilian aircraft to take on board some sick and
wounded along with other passengers and to fly them out of the
danger zone. It was for the commander of such craft to decide.
whether he could take such persons on board, but an appeal could be
made and considered.

b, If his delegation‘'s amendment to the first sentence proved
acceptable, he would suggest that the second sentence should be
redrafted to clarify the obligation on the party making the appeal,
Since it would be very difficult, if not impossible, to offer
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special protection and facilities to civilian means of transport
not marked with the distinctive emblem.

5. Mr. SOLF (United States of America) said that, after reflection
on the implications ofarticle 14, paragraph 3, he had come to the
conclusion that a specific mention of aircraft used to assist in

the rescue of wounded and shipwrecked would be useful in draft
Protocol II and he therefore supported the Australian amendment
(CDDH/II/227). The deletion of paragraph 3 of article 17 of draft
Protocol I should not affect the Committee's decision on the
corresponding paragraph of article 14 of draft Protocol II.

6. Mr. SANCHEZ DEL RIO (Spain) said that the difference in the
field of application between draft Protocols I and II was not
sufficient to justify the retention of paragraph 3 of article 14 of
draft Protocol II and the reasons that had led to the deletion of
paragraph: 3 of article 17 of draft Protocol I should lead to a
parallel deletion of the paragraph under consideration. If the
civilian population could be called upon to offer help in accord-
ance with paragraph 2 and should be afforded protection for doing
S0, it was obvious that all the means it used in providing help
would have to be protected also. It was inconceivable that help
could be provided to the shipwrecked without craft, or that the
wounded could be” transported without vehicles; conseguently,
paragraph 2 provided adequate protection for the civilian
population and the instruments it would have to use.

7. Mr. MARRIOTT (Canada) agreed with the reasons adduced by the
Spanish representative for the deletion of paragraph 3 of

article 14. ‘The language of the paragraph was compllcated and not
in accordance with the rest of draft Protocol II so far adopted.

If the question was put to the vote, he would vote for the deletion
of paragraph 3.

8. Mr. SKARSTEDT (Sweden) supported the previous speaker. A
guarantee of protection and facilities for the discharge of a
mission of assistance could only be given after prior agreement of
the commander of the craft and both parties to the conflict, and it
was difficult to formulate realistic regulations in that respect

It would be dangerous to lead the commander of a ship to believe

he could have spe01a1 protection when that could not be guaranteed.
He therefore had serious doubts about the inclusion of the
paragraph.

9. Mr. MAKIN (United Kingdom) said that article 13 of draft
Protocol II, which had already been considered, dealt. with the same
problem of providing assistance and in simpler language. He felt
that the Australian proposal (CDDH/II/227) to mention the type of
vehicle was unnecessary.
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10. Mr. SOLF (United States of America) said that there was a
difference between articles 13 and 1l4: article 14 dealt primarily
with-the role of the civilian population and relief societies and

their humanitarian functions.

11. One of the reasons why his delegation had voted for the
deletion of article 17, paragraph 3, of draft Protocol I was that
Article 21 of the second Geneva Convention of 1949 comprehensively
covered the most important aspect of the problem, namely, the
protection afforded to neutrals and to the wounded at sea. Draft
Protocol II, however, covered the sea to a limited extent only,
although internal waters and the territorial sea were obviously
included in it. The shape and variety of internal conflicts at
the present day comprised so many varieties of situation and
affected so many interests that non-participating civilians in
some instances came very close by analogy, not in law but in
substance, to neutrals: they did not wish to be involved in any
way. A specific provision, therefore, dealing with the problem at
sea would not be without value. It would not be applicable in all
situations, but could be in some. He was also in favour of
mentioning civilian aircraft, as the Australian delegation had.
proposed. ’

12, Mr. SANDOZ (International Committee of the Red Cross)
emphasized the usefulness of paragraph 3 of article 14 especially
in connexion with non-international conflicts. As he had stated
at the fifty-ninth meeting (CDDH/II/SR.59), the fact that the ICRC
had not mentioned aircraft in the original paragraph 5 of

article 17 of draft Protocol I, which had served as a model, was
due to an oversight: and they should be mentioned.

13. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that
it seemed to be generally recognized that there was more reason

for including the provision in paragraph 3 of article 14 than there
had been for including the parallel provision in article 17 of

draft Protocol I. He agreed that it appeared to be complex, but
that was no reason for deleting it: all the provisions were cemplex.
Certain types of medical transport were not as well protected in
draft Protocol II as in draft Protocol I and they should be
included.

1%, He proposed that, in order to save the time of Committee II,
a small working group should be established to redraft article 14,
paragraph 3, endeavouring to see that it harmonized with other
articles and to make the wording simpler and clearer.
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15. The CHAIRMAN said that he questioned whether it was necessary
to establish another working group; it might be sufficient to
refer the matter to the Drafting Committee. He askéd the Chairman .
of the Drafting Committee for his opinion.

Vd
16. Mr. JAKOVLJEVIC (Yugoslavia), Chairman of the Drafting
Committee, said that he considered that it was for the Committee as
a whole to provide definite guidance and then the Drafting
Committee could review the text.

17. Mr. URQUIOLA (Philippines) said that, before referring the
matter to a working group of the Drafting Committee, the Committee
itself should decide whether or not to delete paragraph 3.

18. Mr. éOLF'(United States of America) agreed. A decision sheuld
be taken on the Australian amendment (CDDH/II/227); if paragraph 3
was retained it could then be referred to the Drafting Committee.

19. Mr. MAKIN (United Kingdom) said that the most important
criticism of the article had been made by the Swedish represent-
ative when he had referred to the difficulty of affording
protection to people responding to an appeal. It was, moreover,
more difficult to afford protection at sea than on land. The
Australian representative was not correct in implying that
protection would be granted by the country making the appeal, for
it would probably be in a desperate position. Some sort of agree-
ment would therefore be necessary. Furthermore, at the meeting of
the telecommunications experts on the previous day, representatives
of developing countries and national liberation movements had
stressed that they found it difficult to establish communhication in
such situetions. Retention of paragraph 3 would therefore raise
grave problems of guidance. If i1t was decided to retain the
paragraph, a working group should be established to consider all
the relevant points.

2Q..  Mr. SANCHEZ DEL RIO (Spain) sald that a decision should first
be taken ‘on whether the phrase "and the shipwrecked"™, which had
been placed in square brackets in paragraph 2, should be retained.
If those words were not accepted, paragraph 3 would be pointless.
He agreed with the Canadian representative that the language should
be simplified.

21. Mr. CLARK (Australia) said that the Committee should take a
decision on the principle of whether civilian aircraft and ships
should come to the aid of the sick and woundéd. The question could
then be referred to a working group.

22. The CHAIRMAN put to the vote the question whether paragraph 3
of article 15 should be deleted.
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The Committee decided, by 21 votes to 13, with 12 abstentions,
that paragraph 3 of article 14 should not be deleted.

23. The C'IATRMAN proposed that a small working group should be set
up to consider paragraph 3 of article 14. He suggested that the
Australian representative should consult delegations with regard to
its membership and should endeavour to secure the participation of
those who had spoken in the debate.

24, Mr. SOLF (United States of America) proposed that a decision
should be taken on the principle of whether to include aircraft in
paragraph 3 as proposed in the Australian amendment.

25. The CHAIRMAN said that the matter could be left to the working
group, which should be free to discuss all aspects of the question,
including the question of whether the phrase "and the shlpwrecked"
‘which had been placed in square brackets in the report of

Committee IT on its second session (CDDH/221/Rev.1l), should be

retained.

It was so agreed.

26. Mr. CLARK (Australia) said that the composition of the working
group would be announced at the sixty-first meeting and the group
would start work on the following day.

Draft Protocol I

Article 54 - Definition (CDDH/1, CDDH/225 and Corr.1l,
CDDH/226‘and Corr.2; CDDH/II/4Y4, CDDH/II/321, CDDH/II/34lL)

Article 55 - Zonés of military operations (CDDH)l, CDDH/ 225
and C:rr.l, CDDH/226 and Torr.2; CDDH/II/234, CDDH/II1/236,

CDDH/II/322)

Article 56 - Occupied territories (CDDH/l, CDDH/225 and
Corr.1l, CDDH/226 and Corr.2; CDDH/II/323)

Article 57 - Civil defence bodies of States not parties to a
conflict and international bodies (CDDH/1, CDDH/225 and Corr.1l,
CDDH/226 and Corr.2; CDDH/II/23L4, CDDH/II/324) '

Article 58 - Cessation of protection (CDDH/1, CDDH/225 and
Corr.1, CDDH/226 and Corr.2; CDDH/II1/326, CDDH/II/347)

. Article 59 - Identification (CDDH/1, CDDH/225 and Corr.l,
CDDH/226 and Corr.2; CDDH/II/327)

2?. The CHAIRMAN reminded the Committee that an introductory
dlscgssion on civil defence had been held at the fifty-first
meeting (CDDH/II/SR.51), on 10 April 1975. He drew attention to
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the amendments submitted:to articles 54 to 59 of Chapter VI of
Section I of Part IV of draft Protocol I, to be found on pages
113 to 119 of document- CDDH/226 and on pages 61 to 70 of
document . CDDH/225. The latter document included, in particular,
a series of amendments submitted by Denmark, 1nclud1ng two new
articles, 57 blS and 59 bis, which almost amounted to a "counter-
draft" to the ICRC draft. A certain number of amendments to
those articles had also been submitted during the current session.

28. Mr.MALINVERNI (International Committee of the Red Cross)
said that, while a general introduction to Chapter VI had been
given at the second session, he proposed to give a brief intro-
duction to the various articles to show the ratio legis of the
ICRC's proposals. The whole ratio legis of that Chapter was to
facilitate the exercise of the humanitarian tasks falling to
civil defence.

29. The original draft of the actual article 54 - Definition =
submitted by the ICRC to the second session of the Conference of
Government Experts on the Reaffirmation and Development of
International Humanitarian Law applicable in Armed Conflicts in
1972, defined, not civil defence itself, but civil defence bodies.
That had been changed in the present draft, which adopted a
functional criterion, defining civil defence in terms of the tasks
performed. The reason for the change was the diversity of civil.
defence organizations in different countries, some of which did not
yet possess any specialized e¢ivil defence bodies, while in others
civil defence tasks were assigned either to'civiiian'organiZations
or to the armed forces. The ICRC had desired, in particular, to
provide for the possibility that in case of need civil defence
functions might be performed by any civilian at the request of

the authorities, so that civil defence should not become the
monopoly of specialized organizations. The. definition expressly
covered civil defence measures taken against the effects of natural
disasters provided that they occurred during a period of armed
conflict.

30. Article 54 gave a list of examples of civil defence tasks, but
the 1list was not intended to be exhaustive - it enumerated the
principal and traditional tasks of civil defence. The fire-
fighting functions referred to in sub-paragraph (a) must have as
its aim only the rescue of civilians and civilian “objects and
hors-de-combat ‘military personnél. Civil defence personnel could
not take advantage of the protection granted it under that chapter
in order to put out a fire which was raging, for example, at a
military airport, Sub-paragraph (b) covered such.things as food’



http:CDDH/II/SR.60

- 59 - CDDH/II/SR.60

supplies, crops, cattle, drinking water, etc. He recognized that
sub-paragraph (e) might give rise to problems in cases where, in
order to maintain public order, civil defence personnel might
carry small arms.

31, Articles 55 @nd 56 were complementary, the first covering the
areas of military operations and combat, while the second covered
occupied territories.

32, Paragraph 1 of article 55 had a wide general scone and was
merely 2 special application of the principle relating to the
protection of the civilian population. While article 54 made no
mention of specific defence bodies, it had been considcred
justified to grant in article 55 in th2 first placc protection to
specizalized bodies in civil defence tasks, because in the normal
case, civil defence functions wcould be entrusted to specialized
c¢ivil defence bodies. To avoid any abuse of tasks it had been
expresely provided that only official bodies, that was to ceay,
those which hod been set up or ofriciclly recognized by their
Governments, could be placed undcr the protection provided in that
paragrarh. Peragravh 2 was a logiczl coroliary of paragraph 1 ond
of article 54, exztending protection o civilians who were not
members of civil defence bodiec but who responded to an appeal frem
the authcrities to carry out civil defence tasks. Paragraph 3 was
modelled on Article 25 of the first Geneva Convention of 19L9,

33, The mcst delicate point of article 55 was the possible
supplementary poragreph which appeared in the foot-note to the ICRC
draft. In accordancc with the opinion expressed by certain experts
who were conculted in 1972, it would in fact be opportune to »revide
that civil defence might benefit in certain circumstances from the
support of military personnel. Th2 reason for that provision was
the fact that in certain countries civil defence personnel mignt be
called uvpon to carry out military duties and vice versa. The
military personnel envisaged would probably consist of reservists
made available to the civilian authorities. The question was there-
fore whether such personnel, which despite everything remained
militsry personnel, should be granted the protection given to civil
defence perscnnel.

34, Lastly, he said that that paragraph was based on Articles 25 and
29 of the first Geneva Convention of 1949. 1In view of the difficult-
ies which such a provision would raise, the ICRC had preferred not

to include it in article 55 itself.
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35. Article 56 supplemented Article 63 of the fourth Geneva
Convention of 1949. The protectlon of civil defence personn€l in
occupied territory was necessary in view of tlie frequency with which
military operations occurred there. Paragraph 2 provided protection
only for equipment permanently assigned to civil defence bodies.

The earlier version of the paragraph forbade the requisitioning of
civil defence equipment, but that prohibition had been omitted from
the present draft because of the numerous reservations and
exceptions which such a prohibition would necessarily entail and
which might give rise to abuse by the Occupying Power. The ICRC
thought, therefore, that that question should continue to be
governed by the general rules of international law on requisitioning.

36. The fundamental idea of article 57 was that contained in _
Article 27 of the first Geneva Convention of 1949. The assistance
of the c¢ivil defence bodies of neutral countries might be useful,
especially in conflicts taking place in countries which did not
possess civil defence services. The expression "States not parties
to a conflict" had been preferred to the earlier expression
"nmeutral States" since it was both clearer and more general and was
not ambiguous. Paragraph 2, which had not appeared in the 1972
draft, had been included because it seemed useful to provide
protection for international civil defence bodies in the event of
their intervention in civil defence operations.

37. Article 58 was new, as compared with the 1972 draft. It was
based on Article 21 of the first Geneva Convention of 1949 and on
article 13 of draft Protocol I. The fundamental idea was that civil
defence personnel should maintain, with regard to the adverse

party, that attitude of neutrality which entitled them to
protection under articles 54 to 57. "Harmful acts" had been
defined negatively, by listing typical acts which were not regarded
as harmful in order to avoid protection being wrongly withdrawn

from civil defence personnel. The list which appeared in article 58
gave rise to the delicate problem of relations between civil defence
and military personnel.

38. With regard to article 59, the title - “Identification” - had
replaced "Markings" in the 1972 draft, which had seemed too narrow;
the term "Identification" corresponded better to the contents of
the article which not only contained a provision concerning
markings by means of an emblem, but also identification by means of’
identlty documents. Paragraph 1 should be viewed in conjunction
with article 18 of draft Protocol I and its terminology. should
consequently be brought into line with that of that article in the
form in which it had been adopted. The reason for the restriction
which appeared in paragraph 2 providing that only permanent
personnel should have an identity card, was the desire to avoid a
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proliferation of cards. The usefulness of such an identity card
was above all apparent in occupied territory in view of the
obligations imposed by Chapter VI on the Occupying Power,
Paragraph 5, which was new, was based on article 18, paragraph 4
of draft Protocol I. Paragraph 7 was based on Article 41 of the
first Geneva Convention of 1949, and included the idea of
protection based on function. It was designed to avoid abuse of
the distinctive sign by temporary personnel.

39. The two signs proposed in paragraph 4 had been selected on the
recommendation of civil defence experts. If article 59 was adopted,
the sign selected would constitute a new protective sign alongside
the Red Cross. Paragraph 9 took up the contents of the provisions
of the Geneva Conventions of 1949 concerning the use of the
distinctive sign (Articles 38 to 44, 53 and 54 of the first Geneva

Convention of 1949).

4o. Mr. BODI (Observer for the International Civil Defence
Organization), speaking at the invitation of the Chairman, said
that the International Civil Defence Organization (ICDO) had made a
particular study of draft Protocol I, Part IV, Section I,

Chapter VI and of draft Protocol II, Part V, Chapter II, dealing
with civil defence. As a result, the General Assembly of ICDO had
asked him, as Secretary-General of the Organization, to request the
permission of the Diplomatic Conference, under rule 60 of its rules
of procedure, to submit a number of proposals designed to improve
the legal status of civil defence personnel, institutions, equip-
ment and means of transport. The 1949 Geneva Conventions included
no such provisions because most of the institutions concerned had
been developed since their adoption.

k1., With regard to draft Protocol I, the ICDO General Assembly
endorsed the Philippine amendment (CDDH/II/4U) to article 54.

42, With regard to the signs proposed in article 59, the

Technical Sub-Committee on Signs and Signals, at its first session
in 1974, had formulated certain reservations and suggestions in the
light of statements made by experts from the specialized agencies
(see the report of Committee II on the work of its first session -
CDDH/49/Rev.1, pp. 25 and 26). ICDO advocated a sign consisting of
two oblique red bands on a yellow ground which was akin to the
proposal for "oblique red bands on a white ground" to be placed on
hospital and safety zones according to article 6 of annex I to the
fourth Geneva Convention of 1949. The change from a white to a
yellow background was justified by the fact that yellow was adopted
in principle or already used for civil defence buildings and
gquipment by many State civil defence authorities, as also by the
1qherent qualities of yellow, which did not turn black in artificial
light, as did red, blue and green, and did not discolour so easily
as white,
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43, With regard to draft Protocol II, in view of the fact that the
civil population was often called upon to assist in operations
designed for its own protection and safety - in particular in
rescue operations and the clearing of rubble to save the lives of
those buried underneath - ICDO proposed the addition to article 30
of a paragraph relating to "civilians who, although not members of
the civil defence bodies mentioned in paragraph 1, respond to an
appeal from the authorities and carry out civil defence tasks
under the control of those authorities; these perscns should
likewise be protected during the performance of their tasks'".

4, ICDO endorsed the Philippine amendment to article 31
(CDDH/II/44).

45, ICDO was ready to support any solutions that the additional
Protocols might be able to bring to the problem of the legal

status of civil defence personnel and the distinctive sign. Such
solutions should be designed to ensure the freedom of action and
immunity of those entrusted by State civil defence authorities with
the difficult task of protecting the civil population and its
property in the event of armed conflict.

46. Mr. MAKIN (United Kingdom) said that, to his recollection,
the Technical Sub-Committee on Signs and Signals had adopted
Proposal I of the two proposals by the ICRC for an international
distinctive sign of civil defence (see the report of Committee II
on its first session (CDDH/49/Rev.1l, para. 26 and appendix I,
article 15 )). He also thought that Committee III had adopted the
ICRC's proposal in article 53, paragraph 5 of draft Protocol I

for a marking consisting of two oblique red bands on a white
ground for neutralized localities.

47. He asked the representative of ICDO whether any international
civil defence bodies, as referred to in article 57, paragraph 2,
already existed and could be used to carry out civil defence tasks.

48, Mr. BODI (Observer for the International Civil Defence
Organization), speaking at the invitation of the Chairman, said
that ICDO operated on a regional basis. Since 1964, it had been
seeking to promote the organization by the countries in a given
geographical region of civil defence centres capable of intervening
in the event of natural disasters in peace-timé, as had been done
in the Caribbean area. ICDO itself did not possess such

civil defence equipment.

49. The CHAIRMAN invited general comments on Chapter VI.
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50. Mr. SCHULTZ (Denmark) said that the amendments to Chapter VI
submitted by his delegation (CDDH/225 and Corr.l, pp. 61 to 70)
were the results of some informal contacts he had had with certein
other delegations. The amendments were to bée regarded, not as
counter-proposals to draft Protocol I prepared by the ICRC, for
they were in fact based on the same philosophy, but rather as
clarifications of general principles relating to certain esscntial
points. Those points concerned the scope of civil defence,
protection of c¢ivil defence units, the distinction between the
eivil and military element in civil defence, weapons and the civil

defence emblem.

51. The scope of civil defence was the subject of the Danish
amendment to article 54 (CDDH/II/321). The Committee would note
that the second sentence of that amendment differed considerably
from that of the ICRC draft. In many countries, civil defence
covered not only the humanitarian aspects which his delegation and
the ICRC sought to protect but many other aspvects relating to the
economy, defence, supplies and the protection of vital industries.
It had been felt that the words "inter alia" in the ICRC text of
article-54 did not sufficiently exclude those non-humenitarian
aspects from the protection conferred upon civil defence
organizations. The concern was not with the term ¥Felvil defence"
as such, although over the years it had come to denote, in English,
the purely humanitarian, as with the content of the orgznization
involved. He therefore proposed to change the phrase "inter alia®
into "some or all of the following™.

52. Referring to sub-paragraph (d) of the Danish amendment to
article 54, he said that it should be replaced by the words:
"assistance in the restoration of public order in devastated
areas". That further amendment had in fact now been covered by

the amendment submitted by Finland, Norway and Sweden (CDDH/II/344,
second paragraph). The words "public order™, in article 54, sub-
paragraph (d) zs thus amended, raised the question whether
protection of the police should be covered by the provisions of
Chapter VI. 1In his delegation®s opinion, and that of others with
whom he had had informal contacts, it should not, owing to the
problems inherent in any discussion of the matter at the Conference.
The Danish azmendment therefore referred simply to "assistance"™, to
cover cases where civil defence units assisted the police in
keeping public order in disaster areas.

53. Protection of civil defence units was dealt with in the
Danish amendments to articles 55 (C/DH/II/236, CDDH/II/322) and
56 (CDDH/II/323). The provisions for protection under Chapter VI,
as distinct from protection of civilians generally, which was
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provided for under international law, were designed to cover civil
defence personnel, firstly, in areas where there was fighting and,
secondly, in occupied territories and ensure that they could
freely discharge their humanitarian tasks. Despite an essential
difference between the ICRC text and the Danish amendments, the
latter were based on the same principle as the former.

54. The distinction between the civil and military element in
civil defence was highly problematic. It was his delegation's firm
view, however, based on Article 63 of the fourth Geneva Convention
of 1949, that a civil defence body should be exclusively civilian,
if military units were assigned to defence duties, then such units
should not receive protection. Hence, if they fell into the hands
of the enemy, they were to be treated as prisoners of war under the
third Geneva Convention of 1949, while civilians were to be treated
as civilians under the fourth Convention. In that connexion, he
drew ‘attention to a new article 57 bis, proposed by the Danish
delegation, to replace the foot-note to paragraph 2 of article 55
of the ICRC text. A revised version of that amendment had been
issued in document CDDH/II/325/Rev.l. Paragraph 2 of the amendment
embodied a new principle in that it provided for reserve officers
engaged for civil defence duties to be kept within the civil
defence organization, on condition that their liability to military
service had definitely and finally ceased. That was an express
exception to the regulations contained in the third Geneva
Convention of 1949, Article 4, paragraph B (1). Paragraph 3 of the
amendment, on the other hand, provided that personnel belonging to
the armed forces but carrying out civil defence tasks would not be
covered by Chapter VI and, if they fell into the power of the
enemy, would be prisoners of war.

55.. The provision of weapons to civilians, referred to in
article 58, raised complex problems and, in principle, civilians
bearing arms were governed by other rules of international law. In
Denmark, as in many other countries, civil defence personnel went
unarmed and he for one would be happy to see a prohibition on the
bearing of arms by civilian members of the civil defence. While
his delegation did not oppose article 58 of the ICRC text in
principle, . it considered that it was too dangerous for civilian
defence personnel to bear small-arms in areas where there was
fighting.  The Danish amendment to article 58, paragraph 2 (c)
(CDDH/II/326) was accordingly couched in that sense. -

56. The civil defence emblem was dealt with in the Danish amendment
to article 59 (CDDH/II/327), which had been redrafted to bring it
into line with article 18, approved at the second session of the
Conference. With regard to the emblem itself, his delegation's
proposal was based on that of the Technical Sub-Committee as set
forth in article 15 of appendix I to the report of Committee II on
its first session (CDDH/49/Rev.1).
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57. He urged members to adopt a flexible attitude in the detailed
discussions that were to follow, in an endeavour to arrive at a

consensus of opinion.

58, Mr. PIERON (Belgium) said that the articles on civil defence
prepaFed by the ICRC reflected in large measure the views of his

delegation.

59, There were a number of broad principles to be observed, what-
ever the nature of the civil defence organization concerned. The
first principle related to the definition of civil defence given

in article 54. That definition did not extend to civil defence
bodies as such, in view of their divergent character, but was
rightly confined to their functions, namely, to save human life, to
alleviate suffering and to provide for the civilian population in
time of war and disaster. Article 54 was in line with his
delegation's views, except for sub-paragraph (e) on the maintenance
of public order in disaster areas, which it considered to be the
responsibility of the police rather than of the civil defence

organization,

60. Secondly, civil defence personnel should be members either of
an organized civil defence body having civilian status, or of an
organization composed of civilians or declared to be such under
legal provisions enacted in peace~-time. It was essential that
civil defence personnel should be able to carry out the functions
prescribed under article 54 officially and without let or hindrance. »
Although paragraphs 1 and 2 of article 55 met that point, it would
be preferable if, in the final text, paragraph 2 could be clearly
shown to apply to organizations composed of civilian persons or
declared to be such under legal provisions enacted in peace-time.
He had in mind countries which, though lacking an organized civil
defence system, had organized groups of civilians upon which the
authorities could call for civilian defence duties in the event of

conflict.

61. Thirdly, with regard to legal protection for civil defence
personnel, a civil defence organization performing purely human-
itarian tasks should have special protection. If it engaged in
other tasks, however, it should lose such protection and its members
should enjoy only the general protection afforded civilians under
the fourth Geneva Convention of 1949. Special protection should
apply brth in zones of military operations and in occupied
territories. Articles 55 and 56 accorded with those principles and
therefore had his delegation’s support.
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62. Another fundamental principle was that civil defence units
should on no account be placed under military authority in the
event of armed conflict, since the duties of the army and those of
civil defence were basically incompatible.

63. There remained a question of paramount importance: namely, the
extent to which civil defence personnel should be authorized to
co~operate with military forces on active service. In the opinion
of his delegation, which had submitted an amendment to article 58
to cover that point (CDDH/II/347), such co-operation was justified
only in exceptional caseés, and then only to the extent necessary

to protect the c¢ivilian population. It did not seem advisable to
provide for protection for civil defence personnel if they were
under the orders of, or co-operating with, military authorities, or
if they formed an integral part of military units assigned
exclusively to civil defence duties. It was the enemy or the
Occupying Power that would be the sole arbiter of the status of the
civil defence personnel in the invaded or occupied territory, which
might mean that any protection afforded such personnel would in
effect be nullified if they were linked with military units, or
which might result in the respect due to such personnel being
diminished.

64. TPFor the same reasons, his delegation did not favour the text
which some experts consulted by the ICRC had recommended for
insertion after paragraph 2 of article 55. Military personnel
forming part of a civil defence unit should not be made prisoners
of war and thus prevented from pursuing their humanitarian mission.
The text of the new article 59 ter proposed by Switzerland
(CDDH/II/335) appeared to be.the most acceptable on that point,
since. it provided that, subject to certain specified conditions,
military personnel assigned exclusively to civil defence duties
should not be considered prisoners of war if they fell into the
hands of the enemy.

65. Military units should be so organized as to ensure maximum
security for themselves and their installations, and only
occasionally should civil defence personnel carry out their duties
for the benefit of military victims. It should not be forgotten
that under paragraph 1 of article 12, adopted by the Committee at
its twenty-third meeting (CDDH/II/SR.23), medical units, whether
military or civilian, should be respected and protected at all
times.

66. The question of the right of ¢ivil defence personnel to be
armed should be approached with extreme caution. Only individuai
small-arms for the purpose of self-defence and defence of the
civilian population should be authorized. The Belgian delegation
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was anxious that the text of article 58, paragraph 2 (c) should be
hormonized with that of article 13, paragraph 2 (2) concerning fthe
cessation of protection of civilian medical units adopted by
consensus at the twenty-third (CDDH/II/SR.23) meeting of the
Committee. Agreement should be reached »n the precise scope of the
word "small-arms™, to preclude any doubt about the type of weapon

authorized.

67. With regard to paragraph 3 of article 58, he asked what
exactly was meant by "compulsory service" in civil defence bodies,
a teri which had been deleted in his delegation's amendment to

that article. If, however, it was clearly understood that those
words applied only to eivilian organizations engaged exclusively in
civil defence duties, his delegation would be prepared to withdraw
that rart of its amendment. Furthermore, his delegation understood
the words "organization of civil defence bodies along military
lines™, in the same paragraph, to refer to discipline and a chain
of command akin to that of the army without, however, any question
of such bodies being placed under military authority. The
paragraph was justified by the fact that in many countries civil
defence versonnel were given ranks similar to those in the army.

68. Tastly, referring to draft Protocol II, he said that civil
war implied that two or more groups of persons of the same

nation challenged existing authority, with a resultant disruption
of the national civil defence system. His delegation wondered
whether it was nccessary or expedient to provide for civil defence
in the case of non-international armed conflict. Such provisions
night unduly encumpber Protocol II and complicate its application.

The meeting rose at 12.40 p.m.
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SUMMARY RECORD OF THE SIXTY-~-FIRST MEETING
held on Monday, 3 May 1976, at 10.10 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Prctocol T

Article 54 - Definition (CDDH/1, CDDH/225 and Corr.l,
CDDH/226 and Corr.2; CDDH/II/44, CDDH/II/318, CDDH/II/321,
CDDH/II/336, CDDH/II/344) (continued)

Article 55 - Zones of military operations (CDDH/1, CDDH/225
and Corr.l, CDDH/226 and Corr.2; CDDH/II/234, CDDH/II/236,
CDDH/II/322) (continued)

Article 56 - Occupied territories (CDDH/1, CDDH/225 and Corr.1l,
CDDH/226 and Corr.2; CDDH/II/323, CDDH/II/346) (continued)

Article 57 - Civil defence bodies of States not parties to a
conflict and international bodies (CDDH/1, CDDH/225 and
Corr.l, CDDH/226 and Corr.2; CDDH/II/234, CDDH/II/324,
CDDH/II/349) (continued)

Article 58 - Cessation of protection (CDDH/1, CDDH/225 and
Corr.l, CDDH/226 and Corr.2; CDDH/II1/326, CDDH/II/347)

(continued)

Article 59 - Identification (CDDH/1, CDDH/22% and Corr.1l,
CDDH/226 and Corr.2; CDDH/II/327, CDDH/II/339) (continued)

1. The CHAIRMAN asked representatives to confine themselves for
the.time being to general comments and to leave detailed analysis
until a later stage, in order to avoid repetition.

2. Mr. IJAS (Indonesia) said that the important and complex
chapter under discussion was, in his delegation's view, not
intended to govern the structure of working methods of civil
defence organizations in a general way, for that was the function
of the State concerned. Because of its position in draft

Protocol I, the main purpose of Part IV, Section I, Chapter VI

was clearly to provide adequate protection to the section of the
civilian population in charge of civil defence. Despite the fact
that civil defence bodies might be organized along military lines,
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“hat thelir personnel might carry small-arms, and that they might
co-operace closely with military authorities, it should be stressed
that civil defence personnel must enjoy the protection accorded to
civilians. ©Nevertheless it must not be forgotten that, as the
Danish and ICRC representatives had pointed out at the sixtieth
meeting (CDDH/II/SR.60), civil defence personnel in some countries
included military elements.

3. The ICRC representative had explained that article 54 was not
intended to give a precise description of what a civil defence body
was, but merely to list some of the tasks of such a body. Indeed,
a description was hardly possible, in view of the wide dis-
parities between civil defence organizations in the various
countries. The Indonesian civil defence organization, for instance,
carried out tasks that were broader in scope than those enumerated
in article 54. However, his delegation would have no difficulty

in accepting article 54 as a whole, if it wére understood that
civil defence organizations might have tasks other than those set
out in that article.

L, HlS delegatlon had no objections in pr1nc1p1e to articles 5%
and 56 but would like clarification of some of the terms used, in
partlcular "zones of mllltary operatlons (article 55) and
"occupied territories” (article 56). Certain countries did not
recognize the occupation of part of their territory, and still
engaged in regular or irregular military operations even in
"occupied territories™. In times of emergency, when a State's
existence was in danger, no one was exempt from the duty- . of
participating in the country's defence against a military aggressor.

5. With respect to article 57, paragraph 1, his delegation wished
to draw attention to the fact that the presence of civil defence
persunnel and equipment of a third party should be agreed to by all
the confllctlng parties only after notification to the adverse
party, for otherwise an aggressor might invite the civil defence.
personnel of a third party to cperate in a -specific area, which
might lead to a dangerous situation for such personnel. In order
to provide the fullest possible protectiun for the civil defence
personnel of a third party, his delegation had submitted an
amendment (CDDH/II/3439) which would change the words "with the
agreement of" to read "with the agreement of all conflicting parties
concerned”, and delete the words following "after notification to
the adverse party".

6. In connexion with article 58, his delegation wished for
clarification-as to what protection would be granted after cessation
of the protection mentioned in Chapter VI, éither to civilian or
military civil defence units.
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7. His delegation believed that civilian units should always
enjoy the treatment accorded to civilians, and the military civil
defence personnel should be treated as combatants.

8. Turning to article 59, he said that his delegation believed
that since there was no uniform system or organization for civil
defence, it would be better to replace the words "international
distinctive sign"™ by "internationally accepted distinctive sign",
so as to give the article the best chance of being accepted by all
delegations. As to the sign itself, either proposal would be
acceptable to his delegation, although it had a slight preference

for proposal II.

9. Mr. HARDING (United States of America) complimented the Danish
delegation upon its various amendments (CDDH/IIL/321 to 327), and
associated his delegation with many of them.

10. As a general comment, his delegation wished to stress the

need to maintain the distinection between civilian and military
persons in the performance of civil defence tasks. Such-tasks were
often performed by military personnel as an assigned mission when
they were not on combat duty. United States military forces such’
as the National Guard could well be used in that manner. Such
tasks were part of the duties of soldiers, who should therefore

not be protected when carrying them out. If they fell into the
enemy's power they should be entitled to be treated as prisoners

of war. That matter should, however, be discussed more fully in

connection with article 55.

11. He drew attention to his delegation's proposal in amendment
CDDH/II/346, which sought to clarify article 56 relating to occupied
territory. Such clarification was needed because the ICRC
Commentary (CDDH/3, pp.73% and 74) seemed to indicate that article Ef
applied in occupied territory even if it was an area in which land
fighting was taking place. However, article 55 was specifically
designed to deal with land fighting and should govern the situation

in question.’

12. Chapter VI dealt with certain functions, the personnel
p§rf0rming which were accorded a special status. The general
discussion should therefore deal with the criteria used to select

those functions.

13. His delegation believed that the number of humanitarian civil
defence tasks should be limited to those necessary to correct the
damage arising from military operations rather than include those
directed towards general welfare. That list should be as specific
and comprehensive as possible.
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14. Mr, SKARSTEDT (Sweden) recalled that at the second session
of .the Conferénce his delegation had already given its general
views on the need for rules concerning the special protection of
civil defence personnel, and had said that the ICRC draft provided
a good basis for that work.

15. His delegation was in general agreement with the Danish
amendments (CDDH/II/321 to 327), which improved upon the ICRC
draft; but a number of questions remained before articles accept-
able to all could be agreed upon. The concept of the task of civil
defence and the methods of organizing civil defence personnel
differed widely in the various countries. and there was a2 particular
problem with respect to personnel of military units assigned to
civil defence. Here it was important to stress that the aim of the
regulations concerned was to make it possibie for certain civilians
to be protected in carrying out their humanitarian tasks. It would
be very hard to give such protection to military personnel.

16. His delegation hoped that the ICRC draft, together with the
Danish proposals, as amended and clarified, would serve as a sound
foundation for the Committee's work, in connection with which it
might be necessary to set up working groups to discuss the
substance of each article or group of articles con civil defence.

17. Miss MINOGUE {Australia) said that her delegation supported
the inclusion of Chapter VI in draft Protocol I, since it

provided a means of implementing the articles of the fourth Geneva
Convention of 1949 concerning the welfare of the civilian
population.

18. In general, her delegaticn endorsed the approzch of the Danish
delegation, while differing from it in some areas.

19. Her delegation had submitted four amendments to Part IV of
draft Protocol I following the Chairman's intimation that if a new
Drafting Committee were appointed, only those delegations submitting
amendments would be entitled to attend its meetings.

20. Her delegation was not committed to any particular form of
words for the articles in question, but considered that four issu:3s
needed clarification.

21l. It should be made clear, first, that civil defence was

intended to safeguard the civilian population against disasters
arising both from the conflic¢t itself and from natural causes during
the period of the conflict; secondly, that the responsibilities of
civil defence related to civilians only, not to members of the armed
forces; thirdly, that civil defence workers were essentially
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civilians and that under no circumstances should they be armed
in areas where land fighting was taking place; and, lastly

the languzze used in Section I should be as clear and simple as
possible. Her delegation could not, for instance, support the
inclusion in the English text of French words such as matériel
in which there was a real difference in meaning from the English

equivalent.

22. She drew attention to the Australian amendment to article 59
(CDDH/II/339) in which paragraphs 6 and 7 had been redrafted to
require States parties to the Protocol to take appropriate action
to restrict the commercial use of the distinctive emblem of civil
defence. That proposal was modelled on Articles 53 and 54 of the
first Geneva Convention of 1949. Her delegation felt that a
stronger provision than that provided in article 59, paragraph 9
of the ICRC draft was needed. States must achieve a uniform
approach in the protection of the civil defence emblem. Her
delegation would put forward detailed comments in that respect
when the article was considered by the Committee.

23, Mr. MARTIN (Switzerland) thanked the representatives of
Denmark and Belgium for their statements at the sixtieth meeting
(CDDH/II/SR.60) on the complex problems before the Committee.

24, The need for the present discussion was illustrated by the
astonishing ratio between civil and military casualties in recent
wars., In the First World War, one civilian had died for every
twenty soldiers. In the Second World War, one civilian had died
for every one soldier. In the Korean war, five civilians had died
for every one soldier, and in the Viet-Nam war the proportion had
been thirteen civilians to one soldier. In future wars, perhaps
nuclear, the proportion might well be one soldier to 100 civilians.

25. With respect to civil defence measures, he recalled that at
Pforzheim, where such measures had been inadequate, there had been
25,000 fatal civilian casualties, representing 31.25 per cent of a
civilian population of 80,000. At Stuttgart, on the other hand,
where suitable civil defence measures had been instituted, the total
civilian casualties out of a population of 500,000 had been 4000,

or 0.8 per cent. It was essential to bear such statistics in

mind and to ensure that c¢ivil defence, whether c¢ivilian, para-
military or military, was properly organized.
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26. The problem of military civil defence units had been b”ought
up, though not. solved, at the 1972 Meeting of Experts on &n
International Dlstlnctlve Sign for Civil Defence Services. The
Swiss delegation was glad to see that the matter was agaln belng
taken up by-the ICRC and by various delegatlons, and believed,
with the Danish delegation, that it must be treated flexibly and
objectively.

27. Mr., KHAIRAT (Egypt) said that civil defence was usually

carrled out by civilians, although some countries had police and
mllltary civil defence units as well. Since the two Protocols dealt
with civil defence in the c¢ontext of armed conflict, his delegatlon
interpreted "disasters" in article 54 as events occurring during

or because of armed conflict, and felt that the provisions of the
Protocols could not be applied to natural disasters in time_of peace.

28. Military civil defence personnel, few as they might be, had to
be governed by rules different from those for civilian’ personnel
and they must be treated as prisoners of war if they fell into
enemy hands.

29. His delegation believed that it would be better not to arm
civil defence personnel, but that in any case the weapons of such
personnel should be for self-defence only.

30. Activities falling within the province of civil defence should
be enumerated,. so as to avoid any possibility of misinterpretation.

31 He repeated his delegation's reservation concerning the term

"zones of military operations" in article 55 and supported the
Danish proposal for the words "In areas where land fighting is
taking place™ to be used.

32. Mr. JAKOVLJEVIC (Yugoslavia), hav1ng reserved his delegation's
right to speak on particular articles in Chapter VI, noted that

the purpose of that Chapter was to grant the civil defence service
an 1nternat10na11y protected status. The Committee, he trusted,
would reach agreement as to the tasks that civil defence services
must perform in order to enjoy protected status; but the question
still remained as to who was to decide whether the conditions for
benefiting from the spe01a1 status were met. The answer, of course,
was the Government of the State concerned.

33. 1In his delegation's view, the Protocol offered States the
possibility of providing civil defence services with special
protection but did not create an obligation to do so. Each
Government had the right to organize its civil defence service in
accordance with the conditions set out in Chapter VI, thus enabling
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it to enjoy privileged status; but they were also free to give such
gservices non-humanitarian tasks, in which case the privileged status
could not be invoked, especially if the list of humanitarian tasks

in the Chapter was exhaustive.

34, -How, then, would a party know whether the adversary's civil
defence was placed under the special legal régime set out in
Protocol I? It seemed to him that what was needed was a legal
mechanism to make it clear whether or not the civil defence

service in question was governed by the rules of Chapter VI of

Part IV of Protocol I, all the more since a Government might well
change its mind as to the status of its civil defence in the course

of operations.

35,. In order to clarify the situation, his country's delegation

to the XXIInd International Conference of the Red Cross, held at
Teheran in 1973, had proposed an additional article 59 bis under
which the application of Chapter VI was not automatic, but would
depend upon a notification by the Governments concerned. That
proposal, which had also been submitted to the first session of the
Diplomatic Conference (CDDH/6, p.36) had not been adopted, and his
delegation had not pressed it. However, since the nroblem had not
been solved, his delegation might put forward a furtaer amendment

after the present discussion.

36. Mr. SANCHEZ DEL RIO (Spain) congratulated the Danish delegation
on its various amendments (CDDH/II/321 to 327), which had helped to
dispel many of its doubts on the texts proposed. In principle

his delegation would be able to support those amendments, with

certain changes.

37. Several important points had been raised in the discussion,
including the possibility of the participation in civil defence of
police, military units, reserve personnel and soldiers on active
service. All those points needed careful consideration, and due
account must be taken of the different ways of organizing civil
defence throughout the world.

38. The Swiss delegation had put forward a number of proposals in
amendment CDDH/II/335 suggesting a new article 59 ter, which should
also be taken into account during the discussion. '

39. It might be useful if the Committee concentrated on the
following salient points: c¢ivil defence organizations should be
given legal recognition before the outbreak of hostilities, as had
been proposed; civil defence organizations should confine them-
selves to controlling and correcting the results of disaster and
war; and they must always refrain from committing acts of violence
or hostility - a matter closely connected with the question of
carrying small-arms.
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bo. Mr. ICHIOKA (Japan) pointed out that, owing mainly to the fact
that there had thus far been no internationally recognized code in
the field of civil defence, and that as a result the matter had
been left entirely to the discretion of the countries concerned,
different concepts involving different functions, different
competences and different structures of civil defence co-existed
in different parts of the world. Each concept had its merits,
reflecting the historical and social background of the country or
region concerned. In such circumstances the Committee would have
to adopt a high degree of flexibility if it was to succeed in
establishing a code which would be supported by all members. The
Japanese delegation would be prepared to examine all relevant
proposals in the hope that the Committee would reach a consensus.

41. A basic point to be borne in mind was that the Committee should
deal with civil defence on the basis of the functions which it
expected civil defence to perform, and not on the basis of the
organs or persons carrying it out. Civil defence could be carried
out by State or local Government agencies, by volunteer organ-:
izations, or even by individuals not belonging to any organization.
In his view the official status of the person carrying out civil
defence made little difference; as long as he was engaged in

civil defence duties he should be entitled to a reasonable degree
of protection. His delegation therefore strongly endorsed the
approach which the ICRC had adopted in formulating its draft text.
It also considered that persons who belonged to a military or police
unit .but who carried out civil defence functions under a specific
and well-defined assignment should also enjoy a proper degree of
protection. The welcome amendment proposed by Switzerland
(CDDH/II/335) deserved serious consideration, although several
points needed clarification.

42. The ICRC text on the definition of civil defence (article 54)
was generally sound and had the support, in principle, of his
delegation. Any attempt to make it more precise would be useful,
but the definition should be broad enough to include many types
of humanitarian activity undertaken to safeguard the civilian
population from a wide range of dangers arising in war time. The
definition should include both activities undertaken to protect
the population during hostilities, and relief activities 'in

times of natural disaster. Similarly, the maintenance of public
order should be clearly established as a function of civil defence,
in addition to the protection of civilian 1life and property.
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43, There already appeared to be a consensus in the Committee that
civil defence personnel might bear small arms. His delegation had
no objection to that view and hoped that it would be confirmed in
the course of discussion.

4y, Miss SHEIKH-FADLI (Syrian Arab Republic) said that the
Conference ‘had a duty to assist any civil defence organization to
perform its duty regardless of whether that organization was purely
civilian, whether it was part of a country‘'s national defence
system, whether it was a specialized civilian defence organization
or whether it was national, international or originating from a
country not party to the conflict. The essential point was the
function exercised by the organization concerned, not its status.
A definition based on functional criteria was more in accord with
the situation obtaining in most third world countries; countries
which had relatively recently acceded to independence did not, in
general, have a developed and specialized civilian defence
infrastructure.

45, Her delegation endorsed the other proposals designed to safe-
guard the functions of c¢ivil defence iodles operating in occupied
territories. They should continue to perform their humanitarian
work; their equipment should not be requisitioned or diverted

and their personnel should not be prevented from working or removed
from their place of work. By protecting personnel and agencies
which engaged in humanitarian activities while refraining from any
hostile act against the enemy, the desired neutrality would be
facilitated.

46, Mr. KORNEEV (Union of Soviet Socialist Republics) reminded the
Committee that in the Second World War 50 per cent of all
casualties had been civilian; in Korea and Viet-Nam the figure had
been substantially higher. Civil defence therefore had the
humanitarian function of ensuring the survival of the civilian
population at times of natural disaster or during hostilities.

47. His delegation realized that there were probably no two
countries in which civil defence fulfilled identical functions or
had the same structure and official status. Accordingly it was
advisable for article 54 of draft Protocol I to include a broader
range of tasks which civil defence could perform. The ICRC text
provided a sound basis for discussion.

48. Different views had been put forward on whether civil defence
organizations should be military or civilian. The crucial point,
however, was that such organizations should fulfil the function of
protecting the civilian population. There could, of course, be no
really effective civilian defence without the participation of
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civilians. On the other hand, in times of natural disaster and in
overcoming the effects of military action, large quantities of
powerful technical equipment and large numbers of persons might be
required. The easiest solution to the problem was to assign
military personnel and equipment to c¢ivil defence.

49. Some amendments reflected the idea that civil defence systems
were established when emergency situations occurred. His delegation
considered that a civil deferce system should be established in
advance of any emergency; 1t was a permanent, and not a temporary,
organization.

50. Civil defence personnel should be permitted to carry small-
arms, since their duties included guarding installations vital for
the survival of the civilian population, as well as the maintenance
of public order. Civil defence organizations could not, of course,
operate independently of government control. In occupied
territories in particular, they could operate only with the
permission of the occupying forces and in certain circumstances
could be disbanded.

51. Some amendments contained a reference to the "military need"®

to destroy civil defence equipment and buildings. The term "military
need" should be elucidated by examples, as had been done in the

case of article 54 regarding the definition of c¢ivil defence. The
draft text submitted by the ICRC provided a sound basis for the
current stage of the Committee's work.

52. Mr. HOSTMARK (Norway) drew attention to a number of general
principles which his delegation believed to be important in
relation to special rules of protection for civil defence. First,
civil defence had to be of a humanitarian character. The argument
for special protection rested on the fact that certain humanitarian
considerations were so strong that they took precedence over any
possible military views regarding the desirability of attacking
either persons or property. The primary aim was to reduce suffering
and to safeguard the fundamental needs of the civilian population
in war time. In other words, the criterion for awarding special
protection must be the humanitarian consequences of civil defence.

53. Secondly, the mantle of special protection must not be cast
over too wide and varied a field; otherwise the rules would not
be observed in practice. Civil defence involved three different
aspects: 1its functions, the personnel carrying out those
functions, and the equipment and buildings used by the personnel
in the fulfilment of those functions. Priority protection should
be given to the functions themselves, and the other two categories
should receive protection to the extent that was practicable for
the proper fulfilment of those functions.
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54, Thirdly, the civil defence system should be of a civilian
character; otherwise there would be confusion in the eyes of an
enemy between civil defence and military defence, with sharply-
reduced chances of the protective rules being observed. The
Committee should do its utmost to draft rules that would have an
effective chance of being complied with in practice. Accordingly,
it must aim at the best result possible; not at the best possible
result. In other words, the rules should be so clear, so simple
and as far as possible so divorced from the military situation,
that a soldier in the heat of combat would have no doubt about their
interpretation, It was therefore clearly preferable that civil
defence personnel should never carry arms.

55. Lastly, the above-mentioned principles could most easily be
taken into account in a specially established civil defence
organization. Norway had adopted that solution, but his delegation
was aware that in other countries it might be more practicable to
allow the functions to be carried out by other, already established,
civilian organizations. The important point was to avoid
arrangements which reduced the possibilities of the rules being
observed in time of war.

56. His delegation had carefully studied the draft text provided
by the ICRC and the amendments submitted by Denmark in documents
CDDH/II/321 to 327. Even though his delegation might disagree on a
few points, it considered that those documents provided a sound
basis for the further work of the Committee.

57. Mr. MAKIN (United Kingdom) said that in his delegation's view
civil defence personnel should not be armed in areas where they
were likely to meet the enemy. If they were armed they would lose
their effective power of protection; Committee III was extending
the rules on irregular fighters and there would be confusion as to
who was a legitimate target and who was not. He agreed with the
Danish representative (sixtieth meeting - CDDH/II/SR.60) that the
police should not be included in the rules protecting civil defence
personnel. Almost all countries would wish to continue to arm
their police, and if the police were the only non-combatants tc be
armed, it was still possible to maintain order. The enemy
recognized that the police were protected ecivilians, although not
under the draft Protococl being considered. If that solution were
adopted, his delegation and other co-sponsors would be able to
withdraw several proposals submitted at the second session.

58. Mr. KUCHENBUCH (German Democratic Republic) said that his
delegation considered that the ICRC draft of Chapter VI constituted
a2 sound basis for the Committee's work, although the proposed
definitions needed to be made rather more explicit. His delegation
considered that civil defence personnel should be permitted to
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carry small arms and that such an arrangement was not contrary to
the nature and aims of civil defence. Police and military personnel
should be allowed to discharge their duties within the civil defence
system without altering its nature.

59. Mr. URQUIOLA (Philippines) said that his delegation endorsed
the Swiss statement regarding the importance of civil defence in
time of‘conflict, since statistics had shown that in recent wars
civilian casualties had been much higher where civil defence
organizations had not intervened. His:delegation also endorsed the
statement made by the Secretary~General of the International Civil
Defence Organization at the sixtieth meeting (CDDH/II/SR.60), as
well as the proposal that an international distinctive sign for
civil defence organizations should be introduced.

Article 54 -~ Definition (CDDH/1l, CDDH/225 and Corr.l, CDDH/226
and Corr.2; CDDH/IL/UE, CDDH/II/318, CDDH/II/321, CDDH/II/336,
CDDH/II/344) (continued)

60. The CHAIRMAN drew attention to amendments CDDH/II/4K,
CDDH/II/318, CDDH/II/321, CDDH/II/336 and CDDH/II/344. He informed
the Committee that the Danish delegation had withdrawn its sponsor-
ship of amendment CDDH/II/318 in favour of the amendment it had
submitted subsequently (CDDH/II/321). 1In the absence of any
objection, he would take it that the other sponsors of amendment
CDDH/II/318, namely, the Federal Republic of Germany, Uganda, the
United Kingdom of Great Britain and Northern Ireland and the United
States of America, agreed to withdraw that amendment in favour of
the more recent Danish amendment.

It was so agreed.

61. Mr. URQUIOLA (Philippines), referring to the proposal to broaden
the definition of the term "ecivil defence’, drew attention to the
great importance which President Marcos had attached to the subject
in his preface to the Philippine Civil Defence Manual. The
Philippine Government had recently created the Office of Civil
Defence, which was given the primary mission of co-ordinating the
activities and functions of various agencies of the national
Government, private institutions and civic organizations devoted to
public welfare, so that the facilities and resources of the entire
nation might be utilized to the maximum extent for the protection
and preservation of the civilian population and property in time of
war and other national emergencies.



http:CDDH/II/SR.60
http:CDDH/II/SR.61

- 81 - CDDH/II/SR.61

62. Under Philippine law the concept of civil defence was broader
than in article 54 of draft Protocol I. It included not only the
protection and welfare of the civilian population and property in
time of war or natural disaster but: also the protection of the
people and their property in other ‘national emergencies of equally
grave character, such as civil strife.

63. At the first session of the Diplomatic Conference his delegation
had proposed amendments to the relevant articles of the two draft
Protocols concerning the definition of "civil defence". In his
delegation's view the definition of the term in article 54 of draft
Protocol I should be made wider in order that the greatest measure
of eivil assistance and welfare measures could be extended to the
civilian population in the event of hostilities, civil strife and
disaster. The ICRC Commentary (CDDH/3, p. 71) recommended that
eivil defence should have a wider scope and that its purpose

should not be limited and become the monopoly of specialized
agencies and bodies but that it should be possible for any civilian
to participate in civil defence activities. His delegation endorsed

that view.

64, In article 54 of draft Protocol I his delegation had proposed
that the words "“c¢ivil strife" should be inserted between the words
"hostilities™ and "or" in the first sentence of the article. The
aim was that civil defence activities should cover hostilities

within the country.

65. 1In article 54, sub-paragraph (a) his delegation had proposed
the insertion of the phrase "interment of the dead" between the
words "wounded" and "fire-fighting". There were compelling
humanitarian, aesthetic, customary and hygienic reasons for the
inclusion of that phrase.

66. In article 54, sub-paragraph (¢c) his delegation had proposed
that the phrase "and welfare services" should be inserted between
the words "assistance™ and "to". The Philippine Office of Civil
Defence, in co-operation with the Bureau of Social Welfare Services,
was, in fact, also responsible for providing a wide range of welfare
services at the time of hostilities, civil strife and disasters.

67. In article 54, sub-paragraph (f) his delegation had proposed
that the phrase "designation of safe centres or settlement sites"
should be added. The proposed new text went further than merely
warning the civilian population and evacuating them. It should, in
fact, be the additional task of civil defence to prepare plans for
the locatlon of safe centres and settlement sites for the civilian
pPopulation during an emergency situation. The task would be made
much easier if such plans were prepared before the emergency
actually occurred.
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68. The comments on the above-mentioned sub-paragraphs of article
54 were equally applicable to the relevant sub-paragraphs of article
31 of draft Protocol II. His cdelegation had appreciated the
endorsement of its proposals by the Secretary-General of the
International Civil Defence Organization.

69. Mr. SCHULTZ (Denmark), introducing amendment CDDH/II/321, said
he considered that the title proposed by his delegation corresponded
more closely to the contents of the article than that proposed by
ICRC in draft Protocol I. :

70. The changes proposed by his delegation to the first sentence

of the article were motivated by the belief that ICRC's text was too
far-reaching, exceeding the scope of the purely humanitarian tasks
of safeguarding the life and property of the civilian population.

He drew attention to the fact that the words "the effect of" were
not reflected in the French text of the amendment, and requested
that the necessary correction should be made.

71. Turning to the second sentence, he said that his delegation
proposed to substitute the words "some or all of the following"”

for the words "inter alia™ in the ICRC's text because it considered
that the protection granted under article 54 should be restricted

to the humanitarian elements of civil defence. Since the conception
of civil defence functions could vary from country to country, it
was most important to define very clearly what was meant by the

term Yeivil defence" in the context of draft Protocol I.

72. Some of the changes proposed to sub-paragraphs (a) to (g)
related only to drafting. Regarding sub-paragraph (§7, the wording
should be "assistance in the restoration of public order in
devastated areas”, in accordance with his delegation's original
proposal.

73. If the amendment proposed by his delegation to the beginning
of the second sentence was adopted, it might be appropriate to add
a provision covering similar humanitarian tasks to which specific
reference was not made in sub-paragraphs (a) to (g). He therefore
supported the new sub-paragraph (h) proposed by Finland, Norway
and Sweden (CDDH/II/344), the inclusion of which would cater for
the Philippine proposals relating to interment of the dead and
designation of safe centres or settlement sites (CDDH/IL/44).

74. With regard to the Philippine proposal to insert a reference
to civil strife in the first sentence, his delegation held the view
that civil strife did not come within the scope of either draft
Protocol I, which related only to international conflicts, or draft
Protocol II, which specified in article 1, paragraph 2, that
situations of internal disturbances and tensions were excluded from
its material field of application.
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75. Miss MINOGUE (Australia), introducing amendment CDDH/II1/336,
said that the effect of her delegation'’s proposals was essentially
to re-arrange the ICRC text. The only exception was sub-paragraph
{e), the wording of which was somewhat restrictive in both the ICRC
draft and the Danish amendment (CDDH/II/321, sub-paragraph (d)).
The wording used in sub-paragraph (e) of the Australian proposal
(CDDH/1I/336) reflected the very essence of civil defence and
expressed the idea which her delegation wished to see embodied in
the article. However, she considered that it should not be
difficult for either the Drafting Committee or a working group to
incorporate most of the Australian proposals in the Danish text,
which her delegation could support in general.

76. Mr. SKARSTEDT (Sweden), - introducing amendment CDDH/II/344 on
behalf of the sponsors, said that article 54 contained the essential
definition of civil defence and enumerated its tasks. There were
good reasons in favour of making a complete enumeration of those
tasks; if that were done, however, careful attention would have to
be given to the cholce of appropriate wording. The sponsors of
amendment CDDH/II/344 could accept the Danish proposals relating to
sub-paragraphs (a) to (f), subject to the addition of their proposed
new sub-paragraph (h), which would cater for humanitarian tasks of
a similar nature that might not be covered by the preceding sub-

paragraphs.

77. Regarding the Philippine amendment (CDDH/II/44), his delegation
could not support the idea that civil defence should cover tasks
intended to safeguard the population against the effects of civil
strife and endorsed the views expressed by the Danish representative

in that connexion.

"78. Mr. MALINVERNI (International Committee of the Red Cross),
commenting on the amendments which had just been introduced, said
that he shared the views expressed by the Danish representative
concerning the untimeliness of a reference to civil strife in the
definition of a text applicable to international conflicts.

79. Both the Danish proposal relating to the beginning of the
second sentence of article 54 and the proposal by Finland, Norway
and Sweden to add a new sub-paragraph (h) to that article
(CDDH/II/3U44) were improvements on the ICRC draft.

80. With regard to the first sentence, he noted that the word
"hostilities" in the ICRC text had been replaced by the more
restrictive word "attacks" in the Danish amendment (CDDH/II/321),
and he would be interested to know whether that had been done
deliberately, and the reason for it.
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81. Conveyance of the wounded, mention of which had been excluded
from sub-paragraph (a) of the Danlsh amendment, was an important
civil defence task and, in his opinion, might usefully be retained
in the text. On the other hand, it was perhaps unnecessary to
include a reference to medical services in general in that sub~
paragraph, since they were already protected under other articles
of the draft Protocol. :

82. He noted that sub- paragraph (b) of the ICRC draft, conoernlng
the safeguard of objects 1nd1Spensable to the survival of the
civilian population, had been excluded from the Danish amendment
and he wondered why. :

The meeting rose at 12.45 p.m.
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SUMMARY RECORD OF THE SIXTY-SECOND MEETING
held on Tuesday, Y4 May 1976, at 10.5 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1l) (continued)

Draft Protocol I

| Article 54 - Definition (CDDH/1, CDDH/225 and Corr.l,
CDDH/226 and Corr.2; CDDH/II/W4, CDDH/II/321, CDDH/II/336,

CDDH/II/344) (continued)

1. Tﬁe CHAIRMAN invited members of the Committee to continue
their consideration of article 54 =~ Definition.

2 Mr. SUKHDEV (India) asked the Danish representative to clarify

amendment CDDH/II/321 which he had introduced at the sixty-first
meeting (CDDH/II/SR.61).

3. Mr. SCHULTZ (Denmark) said that the expression "to avoid or
recover from the effects of attacks" had been used in his
delegation's amendment instead of "effects arising from hostilities
or- disasters™ which appeared in the ICRC text because there might
be occasions when the assistance of civil defence bodies was needed
but where the situation could not be referred to as "hostilities™.
For instance, during the first few months of the Second World War,
Denmark was neutral but had been bombed two or three times. Such
bombing was not intended as an act of hostility against Denmark.
The civil defence bodies, however, had had to go to the assistance

of the civilian population.

b, _ Mr. SUKHDEV (India) said that although he could support the
Danish amendment, he wished to suggest that it be changed to read
"effects of attacks arising out of hostilities or otherwise".

5. Referring to the Philippine amendment (CDDH/II/4Y4), he felt
that the definition of what civil defence should cover went beyond
the scope of article 1 of draft Protocol I.

6._ Mr. MARTIN (Switzerland), supporting the Danish representative,
Said that Switzerland, although neutral, had also been bombed during
~ the Second World War as a result of hostilities being waged in
Surrounding territory.


http:CDDH/II/SR.61
http:CDDH/II/SR.62

es
O
|

CD iul/IX/ R 02 -

7. He suggested that it would be well for the Committee, before

a decisioun was taken concerning the functions of civil defence
bodies, to pronounce on the principle of an exhaustive list nf
such functions to be included or not included in article 54. If
the word "notamment" was retained in the French text of the
article, that would imply that the list given was not exhaustive
and would leave it open to various interpretations by civil defence
bodies. He reserved the right to speak again after a decision had
been taken on that matter.

8. Mr. ALBA (France), supporting the Swiss representative, said
that the list given in article 54 should be for purposes of
information only.

9. Mr. MARRIOTT (Canada), supporting the Danish representative,
said that his delegation considered that draft Protocol I, Part IV,
Section I, Chapter VI - Civil Defence was meant to provide '
protection for the essential activities of civil defence bodies
when assisting the civilian population in circumstances in whieh
such protection could not be assured in the absence of specific
articles in draft Protocol I and its annex.

10. Representatives had stated that article 54 should contain a
clearly defined and limited 1list, in order that such protection
should be effective. It was for that reason that many members had
spoken against the words "inter alia" in article 54 and had preferred
the Danish amendment (CDDH/II/321) which replaced those words by
"some or all of the following".

11. There was a curious anomaly in amendment CDDH/II/344,
submitted by the delegations of Finland, Norway and Sweden which
supported the Danish text but, by adding the words “other human-
itarian tasks", seemed to contradict itself directly.

12. His delegation was in favour of a short and clearly defined
list of the functions of civil defence bodies.

13. Mr. SCHULTZ (Denmark) pointed out that in the general debate

he had stated that one of the basic principles in his delegation's
opinion was that the Committee should define the organizations

that should receive protection as clearly as humanly possible. &
complete, exhaustive list of the components of civil defence could
not be made, but the list should be as clear as possible. Article 54
should include the words ""some or all of the following". He
considered that a sub-paragraph (h) worded as follows: "other
humanitarian tasks of a similar nature" might be included, as in
amendment CDDH/II/34L4 submitted by Finland, Norway and Sweden.
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Such a phrase would exclude protection of vital industries,
economic defence, supplies of o0il and so forth, which in many
countries came under the civil defence organization but which
should not be protected as they were not of a humanitarian nature.

14. The CHAIRMAN said that, having read rule 21 of the rules of
procedure, he considered that the Swiss representative's suggestion
concerning a decision of principle, namely whether or not an
exhaustive list of the functions of civil defence bodies should be
included in article 54, was a point of substance and not a point

of order.

15. Mr. MARTIN (Switzerland) agreed with the Danish representative
and supported amendment CDDH/II/344 submitted by Finland, Norway
and Sweden, sub-paragraph (h) of which defined the functions of
civil defence bodies, which must be of a humanitarian nature in

order to be protected.

16. The French text of article 54 should be amended, the word
‘notamment® being deleted.

17. Mr. ALBA (France) shared the views of the Danish represent-
ative and supported amendment CDDH/II/344. He considered that
civil defence bodies should be given the opportunity to perform all
humanitarian tasks. The words "civil defence" included all
possible forms of such defence. The French text should follow the

English version very closely.

18. Mr. CZANK (Hungary) said that his delegation considered

that from a purely legal point of view article 54 should include
an exhaustive 1list of civil defence tasks; but in view of the
other problems involved, his delegation would accept the wording
suggested by the Danish representative. The words "inter alia" in
the original ICRC draft of article 54 would leave it open to the
opposing parties to decide what activities were covered by the
words "eivil defence". He supported amendment CDDH/II/34L,

19. Mr. JAKOVLJEVIC (Yugoslavia) said that in view of the
different tasks considered as coming under civil defence in various
countries, his delegation was in favour of most of the ICRC text of
article 54 If an exhaustive list of civil defence tasks was
included in that article there mlght be difficulties of inter-
bretation. His delegation was not in favour of the words "Civil
defence includes, inter alia" and suggested that they should be
amended to read "Civil defence may include inter alia ...".
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2y, The *title given by the ICRC to article 54 was "Definition™;

irn the lanish amendment it was "Scope of civil defence", but the
article ccutained both definition and scope. The word "definition™
covered five elements, some of them in article 54 and some in
article 55, namely: humanitarian tasks, tasks to be carried out on
behalf of the civilian population, tasks connected with situations
of disaster and armed conflict, the civilian character of defence
bodies, and the.fact that civil defence bodies must be established
or recognized by their Governments. All those elements should be
covered by article 54.

21. It had been suggested that civil strife should be included in
the elements covered by article 54. His delegation considered,
however, that if civil strife could not be covered by draft
Protocol I it might later be examined whether it could be covered
by an article in draft Protocol II.

22. The CHAIRMAN, speaking as a jurist, said that the title of
the Danish amendment - “"Article 54 -~ Scope of Civil Defence® was
broader than that of amendment CDDH/II/34tl4 - "Definition". The
ICRC title was "Definition®™, but the ICRC text was certainly not
merely a definition. It would thus be better to use the t=2rn
TScopef.

23. Mr. JOSEPHI (Federal Republic of Germany) said that his
delegation fully agreed with the Danish amendment (CDDH/II/321),
which would place greater emphasis on the humanitarian nature of
civil defence. He was particularly in favour of the deletion of
the words "inter alia", but since it appeared difficult to form-
ulate an exhaustive 1list he would support the proposal to add the
words "other humanitarian tasks of a similar nature, as proposed
by Pinland, Norway and Sweden (CDDH/II/3UU).

24, Mr. HARDING (United States of America) said that, while
associating itself with the Danish proposal that certain tasks
other than those of a strictly humanitarian nature - such as those
concerned with economic matters and civilian rationing - should
not be listed, his delegation alsc agreed with the previous
speakers that the term "other humanitarian tasks of -a similar
nature” might present a number of problems of interpretation and
give rise to dispute as to whether or not particular tasks were
humanitarian. A list, even with some omissions, but as exhaustive
as possible, would better serve the over-all end than a formula
that could give rise to argument. The aim should be to have a
complete list. '
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25. Mr. KHAIRAT (Egypt) said that both viewpoints had their merits:
an exhaustive list could help to avoid misinterpretation, while to
1jeave the 1list open would offer scope for greater flexibility.

His delegation would have preferred to have an exhaustive list.

The Committee might first complete its discussion of the proposals
pefore it and then try to reach agreement on the contents of the

1list.

26, Mr. MAKIN (United Kingdom) said that a consensus appeared to
pe -emerging in favour of the Danish formula "Civil defence includes
some or all of the following®” and in favour of adding to the
proposed list. The words "other humanitarian tasks of a similar
nature” proposed by Finland, Norway and Sweden (CDDH/II/344) were
somewhat imprecise and conflicted with the idea of an exhaustive
list. The Committee should consider what tasks had been omitted,
and if possible list them. The subject of civil defence had been
studied since 1972 and it appeared from the discussions that many
countries had elaborate organizations under the title of civil
defence, although his country had virtually none. It was not clear
precisely what the word "humanitarian" meant. Relief, which was

a humanitarian task, was dealt with under three separate articles.
Was it suggested that it should be brought under civil defence
because of its humanitarian nature?

27. The word "scope" would be more correct in the heading than the
word. "definition". Some of the words used in the list might them-
selves require definition. He could see no distinction between the
words "social assistance and the words "welfare services™ proposed
by Australia. It might be necessary to add to the list of
definitions at the beginning of draft Protocol I. Considerable
time had been spent in defining the words "wounded" and "sick",
whose meaning had been known since 1864 - date of the Geneva
Convention for the Amelioration of the Condition of the Wounded

in Armies in the Field - yet a number of newly-employed words had
so far gone undefined.

28. His delegation assumed that some form of working group would
be established to determine the meaning of civil defence for the
burposes of draft Protocol I. While there was nothing to prevent
any High Contracting Party from including other items in their own
civil defence organization, it should be clear that only those
specified would be protected under Protocol I. In the absence of
a reasonably exhaustive list there would be complete confusion
and the chapter in question would be ineffective. The Committee

. Should adopt the Danish proposal (CDDH/II/321), and the meaning
of the words "and other humanitarian tasks of a similar nature"
should be considered, possibly in a working group.
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29. Mr. CZANK (Hungary) said that his delegation agreed generaily
with the Yugoslav representative’s comments but considered that
article 54 should be headed "Definitions” and should contain three
distinet definitions. First should come the general definition of
civil defence given in the existing text. Secondly, the definition
of civilian bodies in article 55 should be moved to article 54,
thus avoiding the need for repetition in subsequent articles.
Thirdly, there should be a definition of civil defence personnel,
which was mentioned in a number of articles where reference was
made to permanent and temporary civil defence personnel. The: terms
"eivil defence bodies™ and "civilian bodies" were used in different
parts of the text and sometimes within the same paragraph. It
would help in formulating the definitions if the ICRC representatlve
could give the Committee an idea of what he considered to be the
difference between those two terms.

30. It might be inadvisable to include the formula "for the purpose
of the present Chapter"”, since the provision was for the purpose
not only of Part IV, Section I, Chapter VI of draft Protocol I but
also of the correspondlng chapter of draft Protocol II.

31. The question of civil étrife did not belong to the present
article and might not even belong to draft Protocol II.

32. The term "social assistance™ might be more comprehensive than
the term "welfare services". It would complicate matters to have
the two terms used together in an enumeration of civil defence
tasks.

33. The Conference of Government Experts on the Reaffirmation and
Development of International Humanitarian Law applicable in Armed
. Conflicts had no doubt tried to include all those tasks that could

be considered as civil defence tasks in the foreseeable future.
The Committee should concentrate on adding any further tasks it
considered appropriate.

34. Mr. MALINVERNI (International Committee of the Red Cross) said
that to add the words "other humanitarian tasks of a similar
nature" as proposed by Finland, Norway and Sweden (CDDH/II/34L)
would still imply that the llst was not exhaustive and would thus
have the same effect as the words "inter alia™ in the ICRC text.

The words "humanitarian tasks" were also used in the ICRC text and
it appeared unnecessary to repeat them. He could see no significant
difference between the ICRC text and amendment CDDH/II/344 on that
point. Replying to a question addressed to him he pointed out that
if the ICRC had used the term "civilian bodies" rather than "eivil
defence bodies" in certain instances (articles 55 and 56) it was to
make the text less cumbersome. Moreover, the expression "civilian
bodies™ referred to the definition in article 54 so that there should
be no difficulty over the meaning of the term.
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35. The CHAIRMAN said that before considering the various tasks
in detail, the Committee should take a decision on three points.
The first was whether the word "Definition" or the word "Scope"
should be used in the heading of the article. The word "Scope"
included the idea of definition but went beyond it. A decision
on that point would facilitate the work of the Drafting Committee
or Working Group in dealing with the remainder of the article.
The second point for decision was whether or not the list of civil
defence tasks should be exhaustive. The third was whether or not
to include the question of civil strife. The heading prcposed by
Denmark, being the furthest removed from the ICRC text, should

pe voted on first.

36. Mr. URQUIOLA (Philippines) said that his delegation must

insist that article 54 should include some reference to civil strife,
since otherwise civil defence bodies might find themselves

deprived of the right to intervene in cases of grave national
emergency, as had happened recently, for example, when foreign
elements had been introduced into a country which was already
engaged in an internal struggle.

37. Mr, MAKIN (United Kingdom) said that according to information
received by him, the Drafting Committee of the Conference felt
that there should be no titles to any of the articles. 1In his
opinion, therefore, it would be a waste of time to proceed to a

vote.

38. The CHAIRMAN said that, as a professor of law, he strongly
opposed the idea that articles should not have titles, since titles
made it much easier for students to remember the contents of
articles. He recalled that the same point had been raised at the
United Nations Conference on the Law of Treaties, where the
Drafting Committee had decided that the titles should be retained.

39. Mr, CZANK (Hungary) said that his delegation still wished to
press its oral amendment concerning the composition and title of
article 54,

HO: Mr. JAKOVLJEVIC (Yugoslavia), speaking on a point of order,
sald that the question of the title of article 54 should be
decided at a later time.

41. Mr. MARTIN (Switzerland) said that the question of definitions

had arisen at the Conference of Government Experts in 1972. At

. that time, it had been decided that the title of article 67 of the
'ICRQ draft should be "Definition" and that that article should

define civil defence organizations and enumerate their tasks.
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b2, The CHAIRMAN said that, following informal consultations, he
had decided that it would be better not to take a vote at the
present time on the tltle of article 54 or on the question whether
the 1list of tasks enumerated in that article should be an exhaustive
one. In order to expedite the Committee's work, it was his
intention to appoint a few additional members to the Drafting
Committee and to request it to act at the same time as a working
group dealing with questions of substance and of drafting.

43, He suggested that the Committee should now vote on the
Philippine proposal to include a reference to civil strife in
article 54,

44, Mr. MARTIN (Switzerland) said he hoped that the Philippine
representative would not press his proposal, since the guesfion of
civil strife would be dealt with in draft Protocol II in connexion
with the protection of victims of non-international armed
conflicts. .

45. Mr. URQUIOLA (Philippines), while agreeing that the question of
civil strife should be included in draft Protocol II, insisted that
some reference to it should also be made in article 54 of draft
Protocol I.

46. The CHAIRMAN put the Philippine proposal to the vote.

The Philippine proposal was rejected by 43 votes to one,
with 12 abstentlons.

47. Mr. SANCHEZ DEL RIO (Spain) said that his delegation felt
that any reference to social welfare services in article 54 would
be teco broad; since it would be difficult to determine, in an
emergency situation, what such services would cover. They might
conceivably include, for example, such things as social security,
sick leave and leisure facilities. Some decision concerning that
point, however, would obviously have to be taken in connexion with
sub~-paragraph (e).

48. Mr. MARRIOTT (Canada) said that his delegation shared the

concern expressed by the Spanish representative. If the word

"emergenicy" was used in the preamble to article 54, care would

certainly have to be taken to ensure that social assistance did
not cover such things-as unemployment benefits.

49, He was also. concerned by the frequent use of the word
"exhaustive"-during that morning's dlscus31on. He hoped that that
did not mean that ‘the Committee would come up with a list of tasks
running into several pages. If such a list was to be respected
when the need arose, it should certainly be kept within manageable
proportions.
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50. Mr. MARTIN (Switzerland) said that the tasks of civil defence
peferred to in article 54 were indeed emergency tasks, as had been
stressed in the Danish amendment to that article (CDDH/II/321).
However, he questioned the meaning of the words "restoration of
normal functions in devastated areas" in paragraph (d) of the
Danish amendment. Those words were not to be found in the ICRC
text and certainly referred to an emergency situation. Concerning
both articles 54 and 55, he urged the Committee to consider the
definition of civil defence bodies contained in the text of
article 67 adopted by the 1972 Conference of Government Experts.

51. Mr. HESS (Israel) said that his delegation wished to join those
which had expressed themselves in favour of the more flexible
approach to the definition of the scope of civil defence. His
country had had, and unfortunately was still having at the present
time, much experience in civil defence and was therefore constantly
aware of the plight and suffering of civilian populations during
armed conflicts. It was of the firm opinion that the civilian
population was entitled to the most effective and comprehensive

assistance.

52. His delegation saw great merit in some of the broader
definitions in the Australian amendment (CDDH/II/336), as, for
example, in sub-paragraph (e), which included the element of the
restoration and maintenance of public order in stricken areas.

His delegation was of the opinion that in such situations, police
forces, which were normally geared to peace-time activities, would
not be able to cope with the various aspects of public order and
safety. Civil defence bodies should therefore be authorized and
enabled to maintain public order and should for that purpose be
permitted to carry small-arms. His Government preferred the
planned training of civil defence units in the use of small-arms to
situations of the mass issuing of weapons in times of emergency and
all the possible dangers resulting from such a practice. His
delegation hoped that that whole subject would be discussed
thoroughly in a working group.

53. Mr. MAKIN (United Kingdom) asked the Chairman for further
details about the working group which he was proposing to
establish. He assumed that the purpose of that working group would
be to produce a consolidated draft incorporating the best features
of all the different amendments which had so far been submitted.


http:CDDH/II/sR.62

CDDH/II/SR.62 - 94 -

54. The CHAIRMAN said that in order to expedite the work of the
Committee, he intended to ask the authors of the various amendments
to agree on a common text which would then be submitted to a working
group. He pointed out, however, that that working group could not
begin its work until the Technical Sub-Committee had completed its
task. ;- At that time, two subsidiary bodies should be set up which
would -act both as working groups and as drafting committees and in
that way.help the Committee to fulfil its responsibilities during
the current session of the Conference. - Those working groups would
work concurrently and their composition could be decided upon at a.
later time.

The meeting rose at 12.25 p.m.
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SUMMARY RECORD OF THE SIXTY-THIRD MEETING
held on Wednesday, 5 May 1976, at 10.10 a.m.
Chairman: Mr. NAHLIK (Poland)
TRIBUTE TO THE MEMORY OF MR. LOPEZ-HERRARTE, PERMANENT REPRESENTATIVE

OF GUATEMALA TO THE INTERNATIONAL ORGANIZATIONS AT GENEVA AND HEAD
OF THE DELEGATION OF GUATEMALA

At the invitation of the Chairman, the Committee observed a
minute of silence in memory of Mr. Enrique Lopez-Herrarte

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Article 54 - Definition (CDDH/1, CDDH/225 and Corr.l, CDDH/226
and Corr.2; CDDH/II/321, CDDH/II/344) (continued)

1. Mr. MACKENNEY (Chile) asked that in all Spanish translations
the term "defensa civil” should be replaced by the term "proteccidn
civil™, which covered a wider field.

2. He understood the word "disasters", in the first paragraph of
article 54, to refer to disasters occurring in time of war. He
wondered why that was not specifically stated.

3. With regard to article 54, sub-paragraph (e) of the ICRC text,
he said that, in Chile, the maintenance of public order in disaster
areas was the responsibility of the Carabineros and the Servicio de
Investigacidén. His delegation therefore supported the amendment
proposed by Finland, Norway and Sweden (CDDH/II/344), which would
allow civil defence authorities to co-operate with the police. It
also supported the Danish amendment to article 54 (CDDH/II/321).

4. Mr. MARTIN (Switzerland) referring to sub-paragraph (a) of
article 54, reiterated his view that medical services should be
included in the functions of civil defence and, further, that a
paragraph should be added at an appropriate point stipulating that
such services should be governed by the provisions on regular civilicn
medical services.
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5. With regard to. sub-paragraph (b), he supported the Danish
delegation's amendment (CDDH/II/321), which was more precise than
the ICRC draft. The tasks in question were essentially of an
emergency nature and should not be confused with others that went
beyond the scope of civil defence, if that term were understood in
the sense of protection of the civilian population.

6. He asked for some further explanation of the Danish amendment
to sub-paragraph (d) (CDDH/II/321), which struck him as unduly far-
reaching.

7. Mr. FOURKALO (Ukrainian Soviet Socialist Republic) said that
article 54 of the ICRC text applied only to the civilian population.
In areas of arméd conflict, howeveér, civil defence units would
presumably provide assistance to the military sick and wounded, in
the absence of such assistance from their own forces. He therefore -
proposed that, after the words "civilian population” in the first
paragraph, the following should be added: "and the sick and
wounded, including where necessary persons belonging to the armed
forces of the adverse party".

8. Mr. SCHULTZ (Denmark), replying to the question raised by the
representatlve of Sw1tzerland explained that paragraph (d) of . his
delegatlon s amendment to artlcle 54 (CDDH/II/321) Should havé read:
"assistance in the restoration of public order in devastated areas",
in line with the second paragraph of the amendment submitted by
Finland, Norway and Sweden (CDDH/II/34L4). That wording was in fact
the outcome of consultations on the question of civil defence among
the Nordie countries represented at the Conference.

9. Mr. MARTIN (Switzerland), thanking the representative of
Denmark for his reply, said that he was a little concerned about the
word "order" in the Danish amendment, for it gave the impression
that police measures would be involved. Admittedly, some eivil
defence organizations did assist ‘the police in restoring public
order in devastated areas, but it might simply be a question of
returning the population to normal 1life.. The wording of the
proposed amendment lent itself to different shades of meaning and
he therefore wished to know the intention behind it.

10, Mr. SCHULTZ (Denmark) said his own delegation's feeling was
that protection of thé police under international law was a complex
matter that should not be broached at the Conference. In several
countries, however, civil defence units were reguired to assist the
police, since experience had shown that it was vital to restore
public order following an attack, in view of the danger of riots
and looting, and that normally the police were unable to handle
such situations on their own. In the circumstances his delegation,
among others, had deemed it advisable to provide for civil defence
units formed for the purpose of assisting the police. Such units,
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however, would be unarmed, would be drawn from the civil defence
corps rather than the police force, and would perform a purely
humanitarian task. They would assist in a variety of ways, for
example, by roping off areas where unexploded bombs had fallen. The
alternative text, in sub-paragraph (e) of article 54 of the ICRC
draft, would, in his opinion, create considerable difficulties.

11. Mr. MARTIN (Switzerland) said that. whatever the intent behind
sub-paragraph (g)s it should be unambiguously worded, in line with
the Committee's agreement to define as clearly as possible the
functions of civil defence. Thus, if the intention was to provide
for assistance to the police, that should be spelt out and, in the
French text of the proposed Danish amendment, the term "ordre
public®™, instead of "ordre™ should be used.

12. The point was perhaps more properly one for consideration by
the Working CGroup and he therefore reserved his delegation's
position on the matter.

13. Mr. JAKOVLJEVIC (Yugoslavia) said that there were certain
questions on which he felt the Working Group might be grateful for
the Chairman’s guidance.

14, The first concerned the Hungarian proposal, made at the sixty-
second meeting (CDDH/II/SR.62), to include all elements of the
definition of "civil defence" in the first paragraph of article 54,
He personally favoured that proposal and considered that any
elements in other articles basic to the definition should be taken
into account.

15. Secondly, there was the important question whether to refer
simply to civilian bodies, or to bodies having defence functions.

16. The third question related to the advisability of having an
exhaustive list of the functions of civil defence. That question
would, however, be taken care of in the new combined draft to be
submitted by the authors of the ICRC text and the Danish amendment.

17. Lastly, with regard to the Ukrainian representative's proposal,
it was generally recognized that civil defence units should have

the right to assist the military sick and wounded; but the

question was whether the place for such a provision was in article
54 or elsewhere. :

18. The CHAIRMAN said that in considering the scope of article 54,
the Working Group would have to decide whether to combine it with
article 55, or to include in it certain matters dealt with in other
articles so that article 54 served as a kind of general introduction
to the Chapter.
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19. He agreed that it was important to decide whether or not to
have an exhaustive list of the functions of civil defence, and
indeed had originally intended to submit the matter to a vote. He
had however abandoned the idea since it had been felt that the
working group should discuss the question first.

20. There had been a fairly wide divergence of opinion on whether
or not civilian bodies only could be entrusted with civil defence
tasks, and there again the Committee might wish to vote on the
matter. On the other hand a vote could lead to difficulties, since
matters of primary importance were involved. It would possibly be
wiser to await the report of the Working Group.

21. Similarly, the Committee might wish to vote on the Ukrainian
representative's proposal or to refer it to the Working Group.

22. Mr. MAKIN (United Kingdom) suggested that since the last point
was dealt with in article 55, it should be considered by the
Committee when that article was taken up.

23. It would be unwise, in his opinion, to take any decision before
the Committee had examined the other articles and the working group
had studied the matter. Thereafter any differences could, if
necessary, be resolved by a vote.

24, Mr. JAKOVLJEVIC (Yugoslavia) said that he could agree to that
procedure provided that the representative of the Ukrainian Soviet
Socialist Republic had no objection.

25. Mr. SOLF (United States of America) said that the point raised
by those who advocated special provisions for medical services was,
in his delegation’'s opinion, covered by the provisions on medical
units in Part II of the Protocol and should therefore give no
further cause for concern. The reference to medical services in
the Danish amendment to article 54 (CDDH/II/321), which had his
delegation's support, was intended merely as a brief indication of
the work already done for the sick and wounded, whether civilian or
military.

26. Mr. MARRIOTT (Canada) said that it was too soon to proceed to
decisions. The whole subject of civil defence should be referred
to a working group, as the articles were complex and closely
related. :

27. Mr. MARTIN (Switzerland) agreed. As regards providing help
for military victims, that question could be adequately covered, as
the United Kingdom representative had stated, by article 58 (d).

The identification of civil defence personnel should be referred to
in artie¢le 18, along with civilian medical personnel.
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28. Mr., MALINVERNI (International Committee of the Red Cross),
referring to the Ukrainian proposal, said that Chapter VI - Civil
Defence - formed part of Part IV, entitled "Civilian Population"”.
The tasks mentioned in article 54 of the ICRC text were intended to
safeguard the civilian population and only sub-paragraph (a) might
concern military personnel provided they were wounded. The
Ukrainian proposal could perhaps be incorporated in sub~paragraph
() by inserting between the words "conveyance of" and "wounded®
the words "civilian or military™.

¢ was decided to refer article 54 to the Working Group to
consider all aspects of the question.

29. The CHAIRMAN said that, as a result of consultations, it had
been agreed that so far as the substantive discussion was concerned,
the Working Group on article 54 should consist of the Drafting
Committee of Committee II together with such other representatives
who were particularly interested in the question of civil defence;
when, however, the discussion reached the drafting stage, it would
be considered by the Drafting Committee as such., and only members of
that Committee would have a vote.

30. It had also been agreed that the Working Group on article
18 bis should be very small and should meet under the chairmanship
of Mr. Martins (Nigeria). The list of members would be announced

later.

Article 55 -~ Zones of military operations (CDDH/1, CDDH/225
and Corr.l, CDDH/226 and Corr.2; CDDH/II/234, CDDH/II/319,
CDDH/IT/322, CDDH/II/335, CDDH/II/341, CDDH/II/358) (continued)*

31. The CHAIRMAN invited consideration of article 55 and the
relevant amendments.

32. Mr. MALINVERNI (International Committee of the Red Cross) said
that the most delicate question affecting article 55 concerned the
use of military units in civil defence tasks. In some countries
and in certain cases military personnel were assigned to civil
defence tasks. The Committee would have to decide whether a
paragraph such as the one which had been included in the foot-rote
to the ICRC text should be incorporated in the articile.

——

* Resumed from the sixty-first meeting.
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3%. Mr. SANCHEZ DEL RIO (S8pain) said that in the light of the
discussion on article 54, the Hungarian proposal to define civil
defence boaies, and the Swiss proposal (CDDH/II/335) defining the
status of military units assigned to civil defence tasks, his
delegation's proposal (CDDH/II/234) to delete the word "civilian®

in the first line of paragraph 1 of article 55 was no longer
necessary. The question could be left in abeyance until ‘the results
arising from the discussions in the WOrklng Group on article 54 were
known.

34, Mr. SCHULTZ (Denmark) said that amendment CDDH/II/236 had been
superseded by amendment CDDH/II/325/Rev.l and should be withdrawn.
As regards amendments CDDH/II/307 and CDDH/II/319, they had been
superseded by amendment CDDH/II/322, and Denmark therefore wished
to withdraw its sponsorship of those amendments. He would confine
his comments to amendment CDDH/II/322, which contained a
consolidated text of article 55.

35. The CHAIRMAN asked the other sponsors of amendments CDDH/II/307
and CDDH/TI/31G whether they could agree to their being withdrawn.

36, Mr. SKARSTEDT (Sweden) said the motive of the proposal in
document CDDH/II/307 to delete the word "intentionally" in
paragraphs 1 and- 3 of article 55 was to avoid confusion by the
application of that article and to harmonize the text with other
similar articles in the Protocol. The Danish amendment (CDDH/II/322)
fulfilled the purpose of the amendment in document CDDH/II/307.

37. Mr. JOSEPHI (Federal Republic of Germany) said that his
delegation might wish to retain amendment CDDE/II/319, but would
like to reserve its position until the conclusion of the discussion
on article 54 in the Working Group. His delegation was prepared to
co-operate with the Working Group.

38. Mr. MAKIN (United Kingdom) agreed with the previous speaker.
Until a decision had been reached in connexion with article 54, as
to whether police were tc be included among civil defence bodies,
amendment CDDH/II/319 could not be withdrawn. The Committee would
have to decide in what circumstances civil defence personnel could
be allowed to carry arms. The Danish delegation was opposed to the
their doing so, and so was his own delegation.

39. Mr. SCHULTZ (Denmark), introducing amendment CDDH/II/322, said
that it followed the ICRC text in all essentials, but was an
attempt at clarification and up-~dating based on decisions taken at
the second session of the Conference. In the first place, the
article had been given a new title derived from the wording of
article 18, paragraph 3 ("Areas where fighting is taking place") as
adopted and set out in document CDDH/226 and Corr.2, p. 43.
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Moreover, stress had been placed on "land” fighting areas because
civil defence was essentially land-based. The words "civilian
bodies ... shall be respected and protected", in the first sentence
of paragraph 1 of the ICRC text, had not been included in sub-
paragraph (a) as they were deemed superfluous: all civilians were
protected under the fourth Geneva Convention of 1949,

4o, The essential question in connexion with article 55, however,
was whether civil defence personnel should be armed. The ICRC

text of article 58, paragraph 2 (c), allowed the bearing of "small-
arms for the purpose of maintaining order in a stricken area or for
self-defence", but the Danish delegation considered that civil
defence personnel should not be armed in land fighting areas,
especially if they had no uniform. Even if they wore uniform, it
would be dangerous to condone the bearing of arms by civilians.

41, Sub-paragraph (c) of the Danish amendment contained, after the
word "buildings™, the addition "or parts of buildings"™, so as to
ensure that shelters, which were usually in the cellars of buildings,
should not be the object of attack. Such buildings might not be
used exclusively for civil defence purposes. The Danish text used
the words "matériel, vehicles and watercraft® rather than the

phrase "means of transport', because civil defence was essentially
land-based and it had been considered unnecessary to speak of all
means of transport. The Danish delegation was, of course, aware
that in some countries, helicopters or aircraft were available to
civil defence personnel, but if aircraft were to be included in the
provision the same difficulties as had been encountered in connexion
with medical transport would arise. It might be desirable to
mention aircraft, but it did not seem feasible. )

b2, Mr. DEDDES (Netherlands), introducing amendment CDDH/II/341,
said that his delegation had read with interest the foot-note to
article 55, paragraph 2 of the ICRC text, and had decided to
incorporate it, slightly amended, into article 55. The Netherlands
delegation considered that it was very important that it should be
clearly provided that military units assigned to civil defence
tasks should have a minimum of protection while fulfilling their
humanitarian duties. There must, of course, be a safeguard against
the possibility of switching over from civil defence duties to
combat duties; that was why in the Netherlands amendment the word
"permanently” was added to "exclusively assigned” in the ICRC text.
The Netherlands text included a provision that if personnel of
military units fell into the hands of the enemy they should be
» considered to be prisoners of war. Another amendment, however,
went further and proposed that military civil defence personnel
should not be made prisoners of war. He sympathized with those
thoughts and reserved the right to comment later on any such
proposals.
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43. Mr. JAKOVLJEVIC (Yugoslavia) said that his delegation's
amendment (CDDH/II/358) to add the words "and the means of
communication™ after the word "transport' in paragraph 3 of article
55, was motivated by a desire for completeness. It was not clear
if the word "matériel included means of communication.

44, Mr. SCHULTZ (Denmark) said that the Danish amendments -
CDDH/II/317 and CDDH/II/236 - had been rendered superfluous by the
issue of amendment CDDH/II/325/Rev.l, containing a proposal for a
new article 57 bis, paragraphs 1 and 3 of which corresponded to
the two above-mentioned amendments respectively. Amendment
CDDH/I1/325 was similarly superseded.

45, Paragraphs 2 and 3 of amendment CDDH/II/325/Rev.l dealt
respectively with the fate of personnel whose 1liability to military
service had finally ceased and with that of personnel belonging to
the armed forces but carrying out civil defence tasks. If they.
fell into the power of the enemy, the former were covered by the
protection afforded under draft Protocol I, Part IV, Section I,
Chapter VI, whereas the latter would become prisoners of war. The
latter point took up the problem raised in the foot-note to

article 55 in draft Protocol I.

46. In many countries, former officers or reserve officers were
engaged in civil defence functions as. commanders, instructors or
administrators. However, under Article 4, paragraph B (1) of the
third Geneva Convention of 1949, they would become prisoners:of war
if they fell into enemy hands. There seemed, however, a.strong
case for making an exception to that principle in the case of
personnel whose liability to military service hed finally ceased,
and who should be regarded as protected civilians unless they took
part in hostilities. That did not mean that they could not be
interned under the provisions governing internment in the fourth
Geneva Convention of 1949,

47. Mr. MUELLER (Switzerland), introducing the Swiss amendment
(CDDH/II/335), said that after reconsidering the provision in the
foot-note to the ICRC version of article 55, the Danish amendment
(CDDH/II/322) &and the Netherlands amendment (CDDH/II/341), his
delegation had come to the conclusion that the ICRC text and the
above amendments might be improved in two ways: 1in respect of the
status of the personnel in question, and in respect of the
requisitioning of the buildings, equipment and means of transport
of military units assigned exclusively to civil defence functions.

48. In certain countries, civil defence tasks were entrusted to
purely military or to mixed military and civilian personnel. It
would in no way enhance the protection of the civilian populatior -


http:prisoners.of
http:CDDH/II/SR.63

~ 103 -~ CDDH/ITI/SR.63

which was the main objective of Protocol I - if such military
personnel were prevented, by being taken prisoners of war, from
carrying out their functions at the very time when they were most
needed. Similarly, such formations, and the assistance they could
render to the civilian population, would be reniered ineffective if
their buildings, equipment and means of transport could be
requisitioned. The Swiss amendment accordingly provided that such
military personnel should be assimilated to civilian bodies assigned
to civil defence tasks provided that they were assigned exclusively
to such tasks, that they displayed the distinctive civil defence
sign, that they carried only small-arms and that they refrained ifrom
any hostile act.

49, The amendment was designed to enhance the protection of the
civilian population by providing that such personnel could continue
their activities in areas of military operations, where the dangers
were greatest for the civilian population and by avoiding the
injustice which would result if the civilian population of a given
country had to suffer because its civil defence was organized on 2
military basis.

50. Concerning the purpose of the Danish amendments, the Danish
representative had justified the limitation of special protection
to purely civilian bodies exclusively by invoking artiecle 53 of the
fourth Geneva Convention of 1949. There was nothing, however, to
prevent the Conference from going beyond the Convention where that
course was justified in terms of the defence of the civililan

population.

51. Mr. SANCHEZ DEL RIO (Spain) said that of the three amendmerts -
Danish (CDDH/II1/322), Netherlands (CDDH/II/341) and Swiss (CDDH/II/
335) - before the Committee, the Spanish delegation preferred the
Swiss amendment. While it generally supported amendment CDDH/I1/322,
it could not accept paragraph 3 of the proposed new article 57 bis
(CDDH/II1/325/Rev.1). It could therefore only accept the Danish
amendment if that paragraph were replaced by the paragraph 2 bi~
proposed by the Netherlands (CDDH/II/341). However, the Swiss
amendment (CDDH/II/335) was better still, since it provided not

only the further condition for protection, that military personnel
engaged exclusively in civil defence tasks should abstain from any
hostile act - a condition which, he thought, should be acceptatle

to all - but provided that if they fell into the power of the enemy,
such personnel should not be considered to be prisoners of war.

In his delegation's view such personnel, which had no bellicose
function, should be granted protection at all times.
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52. Mr. MALINVERNI (International Committee of the Red Cross),
referring to sub-paragraph (c) of the Danish amendment (CDDH/II/32>),
said that .t might be desirable for the word "exclusively" in that
sub-paragraph to be changed or deleted, since it would be in
contradiction with article 47 of draft Protocel I to imply that

such buildings might be attacked or destroyed if they were used for
other civilian purposes as well as for civil defence. Protection
should only be forfeited if such buildings were used for military
purposes, but that was already provided for in article 58 of draft
Protocol I on the cessation of protection.

53. A similar remark applied to the final words of the sub-paragraph:
" ... except where destruction is rendered absolutely necessary by
military operations"™. Article 47 already provided for the

exception that civilian objects might be destroyed "if they are

used mainly in support of the military effort"; but the exception

in the Danish amendment appeared to be too wide and general. He
asked the Danish representative to explain the assumptions under-
lying his wording of the sub-paragraph.

54. Mr. SCHULTZ (Denmark) said that his delegation would be very
willing to reconsider its amendment in the light of the observations
of the ICRC representative.

The meeting rose at 12.40 p.m.
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SUMMARY RECORD OF THE SIXTY-FOURTH MEETING

held on Thursday, 6 May 1976, at 10.5 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Article 55 - Zones of military operations (CDDH/1, CDDH/225
and Corr.l, CDDH/226 and Corr.2; CDDH/II/322, CDDH/II/341,

CDDH/II/358) (continued)

1. Mr. SOLF (United States of America), referring to the doubts
expressed at an earlier meeting by the ICRC and other represent-
atives concerning the interpretation of sub-paragraph (g)'of the
Danish amendment (CDDH/II/322), to article 55, said that the
provision in question seemed to his delegation quite unambiguous.
There were no circumstances whatever in which the objects listed in
the sub-paragraph might be the subject of attacks, attacks being
defined in draft Protocol I, article 44, paragraph 2 as "acts of
violence committed against the adversary, whether in defence or
offence”™. Consequently, the phrase "nor may such objects be
destroyed except where destruction is rendered absolutely necessary
by military operations™ at the end of sub-paragraph (c) must apply
to something other than acts of violence against the adversary;

his delegation understood it to mean that a party to a conflict,
when defending itself against an attack, might have to destroy
structures, material or means of transport in order to keep them
from falling into enemy hands, clear fields of fire or impede the
enemy's movements., If such objects included civil defence objects,
the Danish provision would prevent their necessary destruction from
constituting a breach of the Protocol.

2. Turning to the revised Danish proposal for the addition of a
new article 57 bis (CDDH/II/325/Rev.l), he said that his delegation
supported paragraphs 1 and 3 but had some reservations concerning
paragraph 2, the purpose of which, as he understood it, was to
neutralize the provisions of Article 4, paragraph B (1) of the
third Geneva Convention of 1949 and to provide for the internment
of former or demobilized members of the armed forces under

Article 42 of the fourth Geneva Convention of 1949. Whether such
bérsons should be treated as prisoners of war or as interned
cilvilians was a policy question which required consideration by the
Committee, and his delegation intended to propose an amendment on
the subject in the Working Group.
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3. Mr. HARDING (United States of America) considered that the
term “"shall be respected and protected” which appeared in the ICRC
draft of article 55 was somewhat vague. It would be better to be
specific about what civil defence personnel and organizations could
do. In that connexion, he had noted the phraseology used in sub-
paragraph (a) of the Danish amendment to article 55 (CDDH/II/322).

i, Turning to the question of the possible use of military units
for civil defence purposes, he said that the effect of the term
"assigned permanently and exclusively to civil defence tasks" which
appeared in the Netherlands amendment to article 55 (CDDH/II/341)
would be to exclude from the protection granted under the relevant
prov151ons any military civil defence organization which engaged

in other tasks, such as extinguishing a fire at an airfield or a
war plant, and any military unit which lent occasional assistance
in civil defence tasks. The Netherlands amendment therefore
resembled Article 24 of the first Geneva Convention of 1949,
concerning medical personnel, rather than Article 25, concerning
members of the armed forces trained for employment as auxiliary
personnel. Unlike civil defence tasks, the tasks of permanent
medical personnel were specific and easy to identify; for example,
aiding the wounded was always a humanitarian task, whereas exting-
uishing a fire might or might not be, according to the circumstances.
There was a real danger that the enemy might hold the tasks
performed by mllltary units to be non-humanitarian, using that
argument as a pretext for denying civil defence status to all.

5. - Miss SHEIKH-FADLI (Syrian Arab Republic) congratulated the
Danish representative on his comprehensive proposals relating to
civil defence and on the accurate. terminology employed. However,
her delegation considered that the use of the phrase M"land fighting
areas"” restricted military operations to land fighting only; the
question arose of what would happen in the case of land areas
affected by aerial or naval action. Her delegation therefore
preferred the ICRC term "military operations", since the word
"operations” had a broader meaning than the word "fighting®.

6. In sub-paragraph (c) of the Danish amendment to article 55
(CDDH/II/322), the transport facilities covered were limited %o
vehicles and watercraft; aircraft were excluded. Vehicles and
watercraft were all right for plains and coastal areas but not

for rugged mountain terrain, where emergency aid could be sent only
by air. Again, her delegation considered that the ICRC text was
more general and covered all the circumstances.

7. Her delegation supported the Swiss proposal for a new
article 59 ter (CDDH/II/335).
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Id
8. Mr. JAKOVLJEVIC (Yugoslavia) said that both the ICRC draft of .
article 55 and the Danish amendment (CDDH/II1/322) defined civil
defence bodies first as civilian and secondly as established or
recognized by their Governments. He considered that those two
essential elements should be spelt out at the beginning of
Chapter VI, in article 5A4.

9. His delegation maintained the proposal to delete the word
"intentionally" from paragraphs 1 and 3 of article 55 (CDDH/II/307)
because it did not consider that the verb "attack! should be thus

qualified.

10. With regard to paragraph 3 of article 55, he drew attention to
his delegation's proposal to insert the phrase "and the means of
communication” after the word “transport® (CDDH/II/358).

11. The effect of the Danish amendment (CDDH/II/322) would be to
1imit the scope of article 55 to land fighting areas. Civil
defence activities could also be carried out on water and his
delegation considered that the article's scope should be broad
enough to cover that eventuality. He supported the Danish proposal
to 1limit the protection granted to means of transport to vehicles
and watercraft (CDDH/II/322, sub-paragraph (c)).

12. The Swiss proposal for a new article 59 ter (CDDH/II/335), .
which raised the important issue of whether civil defence tasks
could be undertaken by military bodies, would require very careful
consideration. His delegation would not exclude that possibility
provided certain conditions were met. It also considered that both
civilian and military civil defence personnel, like medical
personnel, should be permitted to carry light arms. The protection
granted to military civil defence personnel who fell into the hands
of the adverse party should be of the same type as that granted to
medical personnel under Article 28 of the first Geneva Convention

of 1949,

13. During its consideration of Chapter VI, the Committee should be
guided by the basic principle that civil defence was essentially

a civilian function and should as a rule be performed by civilians.
Any mention of military units which it might be decided to intro-
duce should be inserted in a separate article at the end of

draft Protocol I, Part IV, Section I, Chapter VI rather than in
articles 54 or 55. '

14, Mr. THUE (Norway) said that amendments CDDH/II/234, CDDH/II/335,
CDDH/II/301 and CDDH/II/353% were all related either directly or
indirectly to the question of whether special protection shoulc be
granted to military units assigned exclusively to civil defence
tasks. While his delegation had no objection to any country
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entrusting such tasks to military units, it would be somewhat
reluctant to see those units granted special civil defence
protection under international law.

15."There were three general questions to be considered, namgly,
what was meant by military units, what were the arguments against
using them for civil defence and what were those in favour.

16. First, military units belonged to the armed forces; with the
exception of military medical services, they were lawful targets of
attack; they wore military uniforms; they were armed and there-
fore potentially harmful to the adverse party; as a rule, if they
fell into the hands of the adverse party they were prisoners of war.

17. Secondly, the extension of special civil defence protection to
military units might make compliance with the protective rules less
likely; if military civil defence units had the status of unlawful
targets, it would almost certainly be more difficult for the adverse
party to comply with those rules, particularly in combat zones.
That would probably have detrimental consequences for civilian
civil defence personnel. The possibility, foreseen in article 57,
of obtaining help from outside would decrease. Such units would
probably not be allowed to continue their activity in occupied
territories. Moreover, the assignment of military units to civil
defence tasks would be in contradiction with Article 63 of the
fourth Geneva Convention of 1949.

18. Thirdly, both national tradition and the desire for a high
degree of efficiency could be adduced as arguments in favour of
military civil defence units. Neither argument was convincing,
since the maintenance of tradition was questionable if it jeopard-
ized compliance with the rules on protection, and efficiency was not
necessarily dependent on the wearing of military uniforms.

19. His delegation was prepared to consider making various
concessions to military considerations, but it was not convinced
of the desirability of granting civil defence protection to
military units wearing military uniforms and armed with small
weapons.,

20. Mr. MARRIOTT (Canada) said that the law which the Committee
was attempting to draft appeared to be threatened by the wish of
some delegations to model it on their own national organizations.
The proper course to follow was to draw up a clear body of law
affording proper protection, to which national systems should
subsequently be adapted.



http:CDDH/II/SR.64

- 109 - CDDH/II/SR.64

21. His views concerning paragraph 2 of new article 57 bis
proposed by Denmark - (CDDH/II/3%25/Rev.1) were similar to those
expressed by the- United States representative. The wording was
not always clear; for instance, he could see no valid reason for
the inclusion of the phrase ""definitely and finally".

22. In the amendments proposed by the Netherlands (CDDH/II/341)
and Switzerland (CDDH/II/335), reference was made to military units
assigned "permanently" or "exclusively" to civil defence tasks.

Men serving in such units would find themselves in the odd situation
of losing all protection as soon as they were transferred to a unit
that was not assigned permanently or exclusively to c¢ivil defence,
whereas medical services personnel retained their status of
protected persons. In addition, such units would presumably not

be available for any purpose other than civil defence, even in
circumstances of dire necessity and despite the fact that they

were composed of men in uniform who were not medical personnel. It
was difficult to see how the party concerned would be able to
establish the identity of those units to the adverse party and
provide the necessary guarantees that they were permanently and
exclusively assigned to c¢ivil defence. Finally, the fact that all
military personnel except medical service personnel were liable,
under the third Geneva Convention of 1949, to become prisoners of
war was also likely to cause difficulties.

23. Turning to the Yugoslav proposal to protect means of
communication against attack or destruction (CDDH/II/358), he said
that to make the preservation of civil defence means of communication
mandatory would be to invite their use for purposes hostile to the
adverse party, for example by resistance movements. Furthermore,

no Occupying Power was likely to allow a civil defence unit to
maintain any communication equipment that was more sophisticated

than a telephone line.

24. Mr. HESS (Israel) said that the main object of articles 54 and
55 was to give the civilian population the most effective and
comprehensive assistance possible. Small nations had limited human
resources, but if too restrictive a system was established, they
might be forced to assign military elements to combatant tasks only,
thus depriving the civilian population of assistance. His dele-
gation therefore considered that countries should have the
possibility of assigning military units exclusively, but not
permanently, to civil deféence tasks for the benefit of the civilian
population. Military units assigned to civil defence and civil
defence organizations should be permitted to carry small-arms but
civilians who were not members of such organizations should not be
permitted to bear arms at all.
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25. The Working Group might be requested to drgw up two separate
paragraphs on the subject, one dealing with civil defepce personnel
and the otner with civil defence installations and equipment.

26. Mr. SKARSTEDT (Sweden), referring to the Netherlands
(CDDH/II/301) and Swiss (CDDH/II/335) proposals, sald that his
delegation could not agree that the personnel of military unl@S
performing civil defence tasks should be given the same special
protection as civilians, for the reasons already given by other
representatives, including those of Canada ai:d the United States of
America.

27. His delegation realized that some countries had civil defence
units composed of military perscnnel or of mixed mili*ary and
civilian personnel, and there was nothing unusual in military
personnel assisting civilians in the humanitarian tasks of civil
defence. But such military personnel must remain members of the
armed forces and be treated as prisoners of war if they fell into
enemy hands.

28. The adversary's army would find it hard to accept that some
members of the military personnel of the other side wearing military
uniforms, carrying small-arms, and perhaps even using their arms,
must not be the object of attack or be treated as prisoners of war,
and would still find it hard if they were displaying the distinctive
civil defence emblem.

29. In that connexion he referred to the arguments of the United
States representative.. Moreover, what was the real meaning of
"military units assigned ... exclusively to civil defence tasks"
(CDDH/II/341)? Would such units have to be assigned for the whole
period of the conflict? Difficulties would be created if the
Committee decided that military personnel might be temporarily
assigned to civil defence work.

30, Mr. GONSALVES (Netherlands), referring to paragraph 2 of the
Danish proposal for a new article 57 bis (CDDH/II/325/Rev.l), said
that it established a new category of protected civilians (persons
whose liability to military service had definitely and finally
ceased). But anyone not belonging to the armed forces was
necessarily a civilian, so that such a provision was superfluous.
Moreover, to state that such persons were protected civilians
"unless and for such time as they take a direct part in hostilities"
and that "if they carry out civil defence tasks they shall be
covered by this Chapter” was also superfluous.
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31. The Danish representative had argued the need for an
exception, because Article 4, paragraph B (1) of the third Geneva
Convention of 1949 laid down that persons belonging or having
belonged to the armed forces of the occupied country should be
made prisoners of war. However, he believed that argument to be
wrong, since Article 4, paragraph B (1) of the third Convention
actually stated that "Persons belonging or having belonged to the
armed forces of the occupied country, if the mccupying Power
considers it necessary by reason of such allegiance ..." should be
treated as prisoners of war. Such treatment was thus extended at
the discretion of the Occupying Power and was not obligatory. He
agreed with other speakers that the persons in question should have
the same status as the war correspondents, supply contractors,
members of the merchant marine and civil air crews mentioned in
Article 4, paragraph A of the third Convention, namely, that of
civilians. In fact, former officers and soldiers had seldom or

never been interned by an Occupying Power.

32, His delegation was therefore unable to support the approach
in paragraphs 2 and 3 of amendment CDDH/IIL/325/Rev.l.

33. His delegation welcomed the Swiss proposal for a new
article 59 ter (CDDH/II/335), although it differed markedly from
its own proposal (CDDH/II/BUI), which it regarded as a minimum.

34. He hoped that the Working Group would discuss the whole
matter. '

35. Mr. CZANK (Hungary) said that his delegation had not yet come

to a decision whether or not aircraft should be covered by the
protection accorded to the means of transport used for civil defence,
but thought that those who argued for their exclusion were probably

right. '

36. The question of the status of military civil defence personnel
needed further discussion. It was, he believed, very important to
distinguish between civilian and military civil defence personnel;.
if the latter fell into enemy hands they should be entitled to
prisoner-of-war status. However, the military elements of civil
defence units should also be distinguished from military persornel
as such; they might be treated in the same way as military medical
staff. The Swiss (CDDH/II/335) and Netherlands (CDDH/II/341)
broposals might provide a solution of that problem. The question
arose as to whether military personnel on civil defence tasks ran
greater risks than military personnel on medical duties. The
Canadian representative had pointed out that a military man might be
assigned to a military civil defence unit for a short period and
then be reassigned to a combat unit. However, a military unit


http:CDDH/II/SR.64

CDDH/II/SR.64 - 112 -

assigned exclusively to civil defence had to be trained for that
purpose; a soldier could be of some help but civil defence
required special training.

37. The parallel between medical units and civil defence units
was interesting: military civil defence personnel and military
units assigned to civil defence had the same basic humanitarian
purposes..and duties as those of medical units; only the
description of their activities differed.

38. With respect to the carrying of small-arms by civil defence
personnel, he pointed out that the Committee had accepted
article 13 permitting ecivilian medical personnel to bear light
individual weapons, and believed that it would not be more
dangerous for civil defence personnel to do so.

39. Mr., SADI (Jordan) considered that the distinction between
military units and civil defence units must be maintained. Their
training and functions were and should be different, and the
treatment accorded them under Protocol I and the Geneva Coriventiens
should therefore be different also. His delegation was not
satisfied with the criterion of "exclusivity" used to distinguish
military units, since, as other speakers had said, military civil
defence units could at any time, without notification to ' the adverse
party, change over to military operations. His delegation would
have difficulty in accepting the articles on civil defence as a
whole, if the word "exclusively" in those articles were not
supplemented at all times by the word "permanently".

4O. Mr. MAKIN (United Kingdom) said that there had been many
arguments against making special provision for military civil
defence units, but nnne in favour.

41. With respect to the point made by the Jordanian representative
about the inclusion of the word "permanently", he said that if
military units were permanently assigned to civil defence, they
sh;uld be regarded as civilians, and the problem would then be
solved.

b2, Article 55 dealt with circumstances in which land fighting
was taking place. In those circumstances, however, it would
presuppose_vast reserves of manpower for one party to have an
unresisting military unit, armed only with small-arms, acting as
civil defence workers; the idea was quite unreal. What such units
did in peace-time or behind their own lines was beside the point.
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43. As to whether buildings, matériel and means of transport used
by civil defence should be attacked or not, it must be presumed
that the ICRC had placed article 55, paragraph 3, in Part IV,
Section I, deliberately; the whole of that Section must thus be
read as one. In his view, the protection of such objects was
covered by article 47, paragraph 2, of draft Protocol I, which

had already been adopted by Committee III. Circumstances could
arise, in fact, where civil defence buildings might become a
military objective: for instance, if a row of houses reserved for
¢ivil defence came to he the dividing line between two armies,
then from a military standpoint, such houses would be a military
objective. The Committee would have to include, perhaps in
article 58, a provision similar to those elsewhere in draft
Protocol I and the Geneva Conventions to the effect that the
buildings, matériel and means of transport used for civil defence
must not be used to protect military objectives.

4y, Mr, MARTINS (Nigeria) pointed out that the developing
countries, with their large populations, would not find it easy to
understand why a detachment of the armed forces should be involved
in c¢ivil defence operations. In Africa, for instance, a military
detachment sent to work on civil defence would be regarded as
being on a military mission, even if it was not actually fighting.
Soldiers remained soldiers in whatever situation.

45, Confusion was likely to arise if soldiers on civil defence
duties were specially protected, for special identity signs were
likely to be disregarded and all that the ordinary soldier would
notice was someone wearing a uniform and carrying arms. He did
not therefore see the need to mention military units involved in
civil defence operations, and Ffound it superfiuous to state, as in
the Danish proposal for a new article 57 bis (CDDH/II/325/Rev.1l)
that personnel whose liabilitv to military service had ceased were
protected civilians.

46. Finally, a law applicable to all nations must be a simple one,
especially if the developing countries were to observe it. Most of
the ideas in the various proposals were, however, based on the
situation in the advanced nations.

47. Mr. KHAIRAT (Egypt) said that the term "zones of military
operations™ in the ICRC text of article 55 was rather ambiguous.
The term "land fighting areas" used in the Danish amendment
(CDDH/II/322) was an improvement, but such areas needed to be more
clearly defined. The Working Group should study all the
possibilities and arrive at a clear term.
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48, - His delegation could not agree that special protection should
be accorded to military units-engaged in civil defence activities.
Each State was, of course, free to organize its civil defence as
it wished, but military units should always be treated as such;

to afford them special protéction when they were assigned to civil
defence functions would complicate the situation unduly.

kg, Mr. SCHULTZ (Denmark) sald that the Nigerian representative's
comments had impressed him greatly and that the emphasis placed by
developlng countries on the need for simple rules should be noted.
It was also true that there was a clear distinction between civilian
and military personnel and that the latter should not be given
special protection under the provisions of Chapter VI.

50. - The Canadian: representative had rightly observed that in
drafting international law the Committee should not endeavour to
model it on existing national systems; on the contrary, inter-
national law should be created first, and national systems should
be ‘adjusted to it subsequently. A major problem for some countries
was the treatment to be accorded to the military units incorporated
in théir.civil defence organizations. His delegation took the view
that civil defence organizations should be entirely civilian and
that if national civil defence arrangements did not meet the
requirements of dinternational law, they should be modified
accordingly. Under article 58 of the ICRC text it was in fact
permissible to make civil defence duties a compulsory service, to
arrange for_c1v11 defence bodies to receive instructions from
military units, and to organize civil defence bodies along military
lines. It would thus be possible for the countries concerned to
make new arrangements for those of their military units which were
assigned to civil defence: while remaining under the operational
authority of the Ministry of Defence, the units involved could be
converted into unarmed, purely civilian bodies.

51. The CHAIRMAN, referring to the Canadian representatlve S
statement, agreed that it would be bad law if the Committee were to
establish rules modelled on the system in force in any one part-
icular group of countries. The Danish representative was perhaps
over-optimistic about the possibilities of adjustment; States
whose civil defence systems differed from the proposed model were
likely rather to refrain from signing and ratifying Protocol I,
which would then have too limited an application. In view of the
difficulties involved he felt that it would be premature to refer
the matter to the Drafting Committee, which would need to have
reasonably clear guidance from the Committee.
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52. Mr. MARTIN (Switzerland) said that international law obviously
took precedence over national law and that the aim of the
Conference should be to secure the sighning of Protocols which would
permit States to adapt themselves, as far as possible, to the
requirements of international law.

53. His delegation firmly believed that military funections and
civilian functions should be distinguished. However, in military
tradition, there was already a special branch of the military
called "medical personnel®. It might be assumed that, with the
development of international law, a similar tradition would arise
in which recognition would be given to special military units
established to assist with civil defence duties, in addition to
the recognition accorded to civilian units.

54, The Committee ought to recognize the practical aspects of

the situation. 1In his own country, for example, military units
were involved in civil defence duties; it was felt that persons who
had to cope with the effects of bombing had to have the physical
conditioning of a soldier. Many other countries, finding it
difficult to recruit and train civilian personnel, had established
specific military units for civil defence work. The personnel
involved could be exclusively engaged in civil defence functions.
It might be admitted in principle that such military units could,
mutatis mutandis, enjoy a status similar to that of military
medical personnel. His delegation's aim in submitting its
amendment (CDDH/II/335) had been to assist those countries which
wished to give a minimum of protection to military units engaged
in civil defence, whether in land fighting areas or in occupied
territories.

55. Mr. KOMISSARQOV (Byelorussian Soviet Socialist Republic) noted
that the main reason for the submission of the amendments to the
ICRC text of article 55 had been the need to clarify that text;
however, it was clear that some points in the amendments themselves
needed clarification.

56. The title of the Danish amendment (CDDH/II/322) was more
specific than that of the ICRC draft. However, while there was

no doubt, of course, that civil defence would not be needed in the
air, it might be needed in such places as rivers, lakes, islanrds
and coastal and port areas, and it was not clear whether they were
cgvered by the amendment. In the same amendment the term
"}mperative military necessity" needed clarification, since
different countries interpreted it in different ways.
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57. The status of military units assigned to civil defence
functions should not be determined solely in relation to article 55
and its foot-hote; it should be considered in the context of the
provisions relating to civil defence as a whole. o

58. Paragraph 2 of the Swiss proposal for a new article 59 ter
(CDDH/II/335) said that if personnel of such units fell into “the
hands of the enemy, they might be disarmed but should not be
considered prisoners of war. However, the amendment did not
indicate what their status should then be. Also, if paragraph 3

of the same amendment was considered in conjunction with article 55,
there would be two kinds of buildings, matériel and means of
transport ~ those belonging to military units performing civil
defence tasks and those belonging to the civil defence bodies.

Such a complication of the problem was not justified.

59. The Netherlands amendment  (CDDH/IIL/341) departed least from
the original ICRC text in the foot-note to article 55. However,
the principal change - entailing the introduction of the words
"permanently and exclusively" - was rather vague, Did it mean that
the military units concerned must be engaged in civil defence work
before the conflict began?

60. His delegation took the view that the absence of military
units in eivil defence would weaken the effectiveness of the ecivil
defence system in providing assistance to the civilian population.

The meeting rose at 12.50 p.m.
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SUMMARY RECORD OF THE SIXTY-FIFTH MEETING
held on Friday, 7 May 1976, at 10.5 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Article 56 - Occupied territories»(CDDH/ls CDDH/225 and Cbrr.l,
CDDH/226 and Corr.2; CDDH/IL/70, CDDH/II/234, CDDH/II/307T,
CDDH/II/323, CDDH/II/340, CDDH/II/346, CDDH/II/352, CDDH/II/358)

(continued)*

1. The CHAIRMAN invited the Committee to consider article 56 of
draft Protocol I and drew attention to the eight amendments which
had been submitted. He asked the sponsors of amendments CDDH/II/70
and CDDH/II/307 whether, in view of the fact that their amendments
appeared to be covered by later, more comprehensive amendments,
they might be willing to withdraw them.

2. Mr. MALINVERNI (International Committee of the Red Cross)
pointed out that article 56 supplemented article 55 entitled

7Zones of military occupation". The earlier, 1972, version of the
ICRC text had contained a provision prohibiting the requisitioning
of civil defence buildings, matériel and means of transport, but it
had been abandoned on the advice of Government experts, who had
argued that such a prohibition would have to carry with it a number
of reservations and exceptions which would open the way to abuses.
The ICRC had thought that the matter should continued to be governed
by the general rules of international law on requisitioning. He
noted, however, that several of the amendments would restore the
prohibition.

3. Miss SHEIKH-FADLI (Syrian Arab Republic), introducing amendment
CDDH/II/T70, said that all the civil defence articles aimed at
protecting the civilian population in time of war and ensuring the
freedom of action of civil defence bodies, so that they could
continue to operate in occupied territory without interference from
the Occupying Power. It was for that reason that the sponsors of
the amendment considered that a reference to requisitioning should
be reinserted in the article; all civil defence operations would
be brought to a stop if civil defence buildings, matériel, and

means of transport were requisitioned.

——

* Resumed from the sixty-first meeting.
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4, Speaking for her own delegation, she considered that the
amendment was adequately covered by paragraph 2 of the Danish
amendment {CDDH/II/323).

5. Mr. SADI (Jordan) said that paragrapb 2 of the Danish amendment
(CDDH/II/32%) cortained a gualification of the prohibition of
requisitioning - namely, "if that diversion or reguisition would
jeopardize the efficient discharge of their civil defence mission"
which constituted an essential difference between the Danish
proposal and amendment CDDH/II/70. Occupation was essentially a
temporary state of affairs, whereas requisitioning implied a certain
permanence. There was therefore a clear contradiction between the
two ideas:

6. Mr. SANCHEZ DEL RIO (Spain) said that his delegation's amend-
ment (CDDH/II/23L4) concerned a point about which further discussions
were -to be held, namely, the admissibility of militarily-organized
civil defence bodies. He would therefore prefer its discussion to
be postponed.

7. Mr. SCHULTZ (Denmark) said that his delegation withdrew as a
sponsor of amendment CDDH/IIL/307 since it was covered in all
essentials by paragraph 2 of his delegation's own amendment
(CDDH/II/323).

8. Mr. WARRAS (Finland) said that the sponsors of amendment
CDDH/TI/307 had originally intended to follow the text of article 14
of draft Protocol I, but had found that the circumstances referred
to in articles 14 and 56 were not éntirely parallel. They had
accordingly decided to revert to the 1972 text. His own delegation
felt very strongly that some provision prohibiting or limiting the
requisitioning of civil defence buildings, matériel or means of
transport should be included in the article. A total prohibition
might not be realistic, however, and the amendment accordingly
provided for a limitation of requisitioning.

9. His delegation was not willing to withdraw its sponsorship o:
amendment CDDH/II/307 because it saw certain differences between
it and the Danish amendment (CDDH/II/323).

10. Mr. SKARSTEDT (Sweden) and Mr. THUZ (Norway) also wished to
maintain their sponsorship of amendment CDDH/II/307, for the
reasons stated by the Finnish representative.

11. Mr. JAKOVLJEVIC (Yugoslavia) said that his delegation wishec
to withdraw its sponsorship of amendment CDDH/II1/307, which was
covered by various later amendments.
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12. Mr. KABUAYE (United Republic of Tanzania) said that his
delegaiion wished provisionally to maintain its sponsorship of
amendment CDDH/II/307, but that it might change its decision in the
light of d-velopments.

13. Mr. SCHULTZ (Denmark), introducing amendment CDDH/I1/323, said
that, in all essentials, it was based on the ICRC text. There were,
however, six points of detail that should be mentioned.

14. PFirst, in the Tirst sentence of paragraph 1, the words "to the
extent feasible® had been inserted because the Danish delegation
thought it somewhat unrealistic to provide, without qualification,
that civil defence bodies in occupled territories should receive
every facility from the authorities for the discharge of their

mission.

15. Secondly, the end of the second sentence had been changed
because the ICRC's phrase "activities unconnected with their
functions" went further than was necessary. The proposed text -
"make it impossible for them to perform their civil defence
functions® - stated all that was required from the civil defence

standpoint.

16. Thirdly, the fourth sentence of the Danish amendment contained
a provision - that the Occupying Power might disarm civil defence
personnel for reasons of security - which was not contained in the
ICRC text; 1t seemed a reasonable provision, provided, of course,
that civil defence personnel were permitted under the Protocol to
carry arms at all, a matter which had not yet been decided.

17. Fourthly, the last sentence of the Danish amendment, referring
to Article 63 of the fourth Geneva Convention of 1949, was also new.
Some delegations might find it superfluous since Article 63 remained
in force in any case; but his delegation had thought it worth

while to draw attention to that Article in the context of a rather
complicated new regulation in Protocol I.

18. Fifthly, the last two lines of paragraph 2 of amendment
CDDH/II/323, which were identical with those of amendment CDDH/II/
307 contained a qualification of the total prohibition of the
diversion of requisition of civil defence buildings, etec., contained
in amendment CDDH/II/70. That change had been introduced becatse

it was felt to be realistic.

19. Iastly, there were only minor differences between amendment
CDDH/II/307 and paragraph 2 of amendment CDDH/II/323. One was the
insertion in the latter text of the words "or in use by"™, so that
it read "belonging to or in use by civil defence bodies". It was
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perfectly conceivable that civil defence bodies might make use of
buildings etec., which did not officially belong to them. Such
buildings, etc. should be protected from requisitioning.

20. Mr. JAKOIJEVIC (Yugoslavia), referring to the Yugoslav amend-
ment (CDDH/II/340), said that the provisions of draft Protocol: I
making it possible for civil defence to enjoy an internationally
protected status represented a right of which Governments could
make use in accordance with the conditions set out in Part IV,
Section I, Chapter VI of draft Protocol I, but not an obligation.
Governments were free to organize their civil defence on a different
basis from the conditions of the Protocol, in which case it would
not be governed by Chapter VI.

21. That was of particular importance in connexion with article 56
concerning occupied territories. His Government took the view that
a civil defence system should be autonomous and free to decide
whether to pursue its act1v1ty in a certain region or territory.

The grounds for that view lay in the Yugoslav Government's general
attitude towards occupation. Under the Yugoslav Constitution, the
Law on National Defence and other legal provisions, Yugoslav
citizens were forbidden to accept and recognize occupation. The
country's whole conception of defence was based on the principle
that ‘an aggressor should not be permitted to stabilize or effectlvely
exerc¢ise its power on the territory it provisionally held. All
Yugoslav bodies were obliged to obey the orders of the competent
Yugoslav organs directing the general defence of the people. That
obligation also applied to the civil defence system which was not

to become a part of the aggressor's machinery. That was the
Yugoslav view, but in any event, every Government should be free to
decide, in each particular case, whether civil defence should .
continue or cease its activity in conformity with its own principles
of defence against aggression, which might require the cessation of
the work of civil defence.

22, VYugoslavia's attitude was dictated by the war-time experiences
of many countries, which had suffered occupation that was not of
the "traditional" kind, but was criminal in nature, exercised in
such 'a way that war crimes and crimes against humanity were
perpetrated systematically and on a large scale, with the aim of
extermination the population in breach of all the rules of
international law, the laws of humanity and the dictates of the
public conscience.

23. His delegation agreed that the civilian population needed civil
defence, but an aggressor might abuse his rights by turning the
civil defence organization into an instrument serving mainly or
exclusively its own aggressive purposes and military actions.
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International law should not allow civil defence to become an
instrument at the service of an aggressor who was himself misusing
the law and committing large~scale violations of it.

24, His delegation had submitted amendment CDDH/II/340 to protect
civil defence bodies from any compulsion by an Occupying Power,
leaving them free to decide whether or not to continue their work
in a given region or area, according to circumstances. As far as
the Yugoslav amendment (CDDH/II/358) was concerned, his delegation
proposed that the last sentence of article 56, paragraph 1 of the
ICRC text should be deleted since it was superfluous and in
contradiction with the Geneva Conventions' system.

25. Mr. SOLF (United States of America) said that his delegation's
amendment to article 56 (CDDH/II/346) had been prompted solely by
the statement in the ICRC Commentary (CDDH/3, p. 72) that article 55
did not apply to occupied territories and that, if such a territory
became a battle area, it was to be dealt with under article 56.

That statement was totally unrealistic since, as history had shown,
occupied territories often did become battle areas. In such cases,
article 55, which had been carefully designed to protect civil
defence units in a combat situation, should apply.

26, Article 63 of the fourth Geneva Convention of 1949 provided
basic recognition for civil defence units in occupied territory
"subject to temporary and exceptional measures imposed for urgent
reasons of security by the Occupying Power". The expression "urgent
reasons of security”™ obviously covered cases where the battle
reverted to, or arose in, an occupied territory. Accordingly, the
United States amendment laid down that in such cases alone the
Occupying Power might derogate from the immunities and privileges
accorded to civil defence organizations under article 56 of draft
Protocol I. In no circumstances did it provide for any derogation
from the principles of article 55. Failure to allow for such
derogation would merely invite disregard of the Protocol.

27. The Danish amendment to article 56 (CDDH/II/323), which his
delegation supported, referred in paragraph 1 to Article 63 of the
fourth Geneva Convention of 1949, and members might feel that such
a reference precluded the need for a new paragraph 3. In that
event, his delegation would be prepared to withdraw its amendment,
on the understanding that there was a clear rejection by the
Committee of the ICRC statement in question.

- 28, Mr. KORNEEV (Union of Soviet Socialist Republics), introducing
amendment CDDH/II/352 to article 56 on behalf of the sponsors,
said that his remarks were equally applicable to the same
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delegations' amendment to article 58 (CDDH/II/353). Those delegations
had in general sought to abide by the ICRC text, which struck a

good balance between humanitarian and military needs. However,

they were rather concerned about the large number of written and

oral amendments submitted, which tended to disturb the balance of

the ICRC text, mainly in favour of military needs. DMoreover, such

a plethora of amendments could only complicate the task of the
Chairman and Drafting Committee. It was therefore those delegations'
intention to review their amendments and improve them in the light

of the other amendments submitted and the comments made.

29. Mr. MALINVERNI (International Committee of the Red Cross)
agreed with the United States representative that some clarification
was needed regarding articles 55 and 56, He thought that in order
to remedy the drawbacks mentioned by the United States represent-
ative the Committee might revert to the text of Article 55 as
submitted by the ICRC to the Conferehce of Government Experts on
the Reaffirmation and Development of International Humanitarian Law
applicable in Armed Conflict. That text (article 68 of the 1972
draft) had been designed for general application and would allow
for the protection of civil defence personnel at all times, even
when an occupied territory became a combat zone.

30. Mr. SADI (Jordan) said that the Committee should not just
accept the ldea that requisitioning was an inevitable feature of
occupation. The manner in which war was waged should be adapted to
humanitarian law, rather than vice versa.

31. With regard to the United States amendment (CDDH/II/346), he
found it difficult to accept the last phrase beginning "in such
areas" and ending with the words "Occupying Power" which might be
used as an excuse not to apply article 55.

32. Mr. AL-FALLOUJI (Iraq) said that his delegation supported the
Danish amendment to articecle 56 (CDDH/II/323). While there were
certain differences between that amendment and the amendment
submitted by thirteen Arab delegations (CDDH/II/70), they did not
present any major problem and could be reconciled, provided that

the requisitioning or diversion of buildings, matériel and transports
was prohibited.

33, The remaining amendments to article 56 reflected the same
spirit as amendment CDDH/II/70, and he understood, moreover, that
the United States and Soviet Union delegations did not intend to
press theirs. He therefore suggested that the Committee should
take the DPanish amendment together with the Yugoslav amendment
(CDDH/II/340) as the basis for its consideration. The two amend-
ments could then be referred to the Drafting Committee with any
comments that had been made.
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34, Mr. MARTIN (Switzerland) said that he fully supported the
Danish amendment (CDDH/II/323). and in particular the inclusion of
the words "or in use by" in paiagraph 2. He also supported amend-
ment CDDH/II/307, where he was pleased to see the reference to
public shelters. His delegation regarded the provision of shelters,
both public and private, as vital for the protection of the civilian
population, and it therefore considered that the prohibition on
requisitioning by the Occupying Power should be extended to them.

35. He noted that paragraph 2 of the Danish amendment leaned
towards the proposal submitted to the Conference of Government
Experts in 1972, That proposal had however been more specific,
since it laid down that requisitioning or diversion should only be
allowed, first, on a temporary basis and, secondly, in cases of
extreme need. Those two additional elements should certainly be
considered by the Working Group.

36. Mrs. RODRIGUEZ-LARRETA DE PESARESI (Uruguay) said that her
delegation supported the Danish amendment to article 56 (CDDH/II/Z23)
as a good basis on which to modify the ICRC text.

37. ‘Mr. MARRIOTT (Canada) said that article 56 provided a further
example of the need for care in the way the whole subject of civil
defence was treated. It started by referring to "civilian bodies
assigned to the discharge of the tasks mentioned in article 54" and
therefore no decision could be taken on the article until the text
of article 54 had been decided upon. Article 56 contained a 1list
of prohibitions addressed to the Occupying Power, but it should bhe
borne in mind that the Occupying Power had rights as well as duties
and the list should not be unduly long.

38. He could support the United States amendment (CDDH/II/346) in
principle, although the wording should perhaps be changed. He
wondered if there was any need for provisions on requisitioning
going beyond Article 52 of the Regulations respecting the Laws and
Customs of War on Land, annexed to The Hague Convention No. IV of
1907 concerning the Laws and Customs of War on Land, which contained
all that was necessary and reasonable under the circumstances.

38. Mr. SKARSTEDT (Sweden), referring to the United States amend-
ment (CDDH/II/3L6), said that it seemed reasonable to state thst
the provisions of article 55 should apply without derogation to
areas of an occupied territory.where land fighting was taking
place, but he doubted the need for the second part of the amendment.
He also had doubts about amendment CDDH/II/352, as such a provision
might make it impossible for civil defence personnel to performn
their functions. He could support the Danish proposal for
paragraph 1, although he preferred the ICRC draft. While appre01at1ng
the aim of the Yugoslav proposal (CDDH/II/340), he wondered whather
it was necessary. If it was considered to be so, he thought it
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could be improved by the addition at the end of the sentence of the
phrase "in the interests of the Occupying Power",

4o. Mr. LAZAR (Romania) said that his delegation did not think it
appropriate to accord the Occupying Power a legal basis for
violating the right of the civilian population to protect itself,
The rights of the Occupying Power shauld not be extended. He
therefore supported the Yugoslav amendment, which seemed to be
closely related to paragraph 2 of the ICRC draft. Perhaps the two
texts could be reconciled in the Working Group.

41, Mr. SCHULTZ (Denmark) said that, as his country had shared
with Yugoslavia the experience of occupation by a hostile Power in
recent times, he sympathized with the motives for the Yugoslav
proposal. . He doubted, however, whether it was realistic to be so
specific. The last sentence of the Danish proposal for paragraph )
covered the Yugoslav point, though perhaps not completely. An
attempt should be made to strike a balance between the rights of
the Occupying Power and of the population of the oecupied territory,
As regards amendment CDDH/II/352, he agreed that civil defence
bodies should discharge their functions "under the supervision of
the Occupying Power™, but considered that the phrase "with their
permission® went too far. The articles in Chapter VI were an
attempt to establish new international law and to limit the
prerogatives of an Occupying Power.

42, Mr. CZANK (Hungary) said that the reference in the Danish
amendment to paragraph 1 to civil defence bodies being "governed by
Article 63 of the fourth Convention" should be completed by the
word "also"™, since the Geneva Convention in question did not
expressly mention civil defence bodies and they would therefore be
governed for the most part by the articles in Part IV, Sectlon I,
Chapter VI of draft Protocol I.

43, As regards the requisitioning of buildings, etc., there were
three possibilities. The first was to adopt the line of the ICRC
text and not mention the subject, the second was to draw up a
detailed prohibition of requisitioning and the third was to adopt
the Danish line of qualified prohibition. The Danish proposal
would harmonize with article 14 on the reguisition of 01v111an
medical unlts which had already been adopted.

by, Mr. JAKOVLJEVIé‘(Yugoslavia) reminded the Committee that the
aim of the Geneva Conventions and draft Protocol I was to increase
the protection afforded victims of armed conflicts. The Occupying
Power would be strong enough to defend its own rights and its
powers should not be extended.
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45. The sponsors of amendment CDDH/IIL/352 intended to revise it,

80 he would not comment on it in detail at the present stage. But

he would be opposed to the inclusion of any such phrase as "to the
extent possible" (CDDH/II/323), since that might lead to the work

of civil defence bodies being eliminated. No provision should be
made allowing the Occupying Power to. requisition buildings, matériel,
etc., since that could enable the Occupying Power to "divert™ by
means of requisitioning. He would prefer not to mention requisition-

ing.

46. Mr. SOLF (United States of America) reminded the Committee that
what 1t was drafting was not an entirely new convention but a
supplement which would harmonize with the articles of Part III,
Section III, of the fourth Geneva Convention of 1949. The reference
to public officials in Article 54 of that Convention might well
include officials of civil defence organizations. Article 51 of the
Convention authorized the Occupying Power to compel labour for
certain purposes, some of which came close to those listed in
article 54 of draft Protocol I. Those and similar points should be
borne in mind by the Working Group.

47. The CHAIRMAN declared the debate on article 56 closed. As with
articles 5§ and 55, voting on questions pertaining to article 56
would take place when the discussion on all the articles of Chapter
VI had been completed. He was pleased to note that some sponsors

of amendments to article 56 had stated they were ready to modify
them. He hoped that simpler texts would be submitted to the Working

Group.

The meeting rose at 12.40 p.m.
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SUMMARY RECORD OF THE SIXTY-SIXTH MEETING
held on Monday, 10 May 1976, at 10.25 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued) .

Draft Protocol I

Article 57 - Civil defence bodies of States not parties

to a conflict and international bodies (CDDH/1, CDDH/45,
CDDH/225 and Corr.l, CDDH/226 and Corr.2; CDDH/II/234,

CDDH/II/324, CDDH/II/337, CDDH/II/345, CDDH/II/349)

(continued)*

1. The CHAIRMAN reminded the Committee of its decision to refer
all the draft amendments to the ‘combined Drafting Committee/Working
Group, since the articles with which they dealt were inter-~

related. He invited the sponsors of the amendments to introduce

their texts.

2. Mr. MALINVERNI (International Committee of the Red Cross)
explained that the basic idea underlying article 57 was embodied in
Article 27 of the first Geneva Convention of 1949. Assistance
rendered by civil defence bodies of countries not parties to a
conflict could prove useful, especially in the case of conflicts in
eountries which had no civil defence services or where such
services were inadequate. In the draft article submitted to the
1972 sessi~n of the Conference of Government Lxperts on the
Reaffirmation and Development of International Humanitarian Law
applicable in Armed Conflicts, the ICRC had selected as a title
the words "Organizations of neutral States". 1In the opinion of
some experts that title had not made it clear enough that the
neutrality in question was not only permanent but alsoc occasional
peutrality. That title had also been considered too restrictive
inasmuch as it did not authorize a belligerent but allied State to
assist the civil defence services of a State party to a conflict.
The more comprehensive term "Organizations of States not involwved"
had finally been selected in 1972 by the ad hoc Sub-Commission.

In the text now before the Committee, the ICRC had used the term
"Civil defence bodies of States not parties to a conflict", which
removed any ambiguity to which the use of the word "neutral" might
give rise, but which placed civil defence bodies of belligerent
and allled States outside the scope of the article.

* Resumed from the sixty-first meeting.
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3. Unlike the 1972 text, the present text also provided that,
before carrying out their civil defence activities, civil defence
bodies of 3tates not parties to a conflict must notify the adverse
party; another difference was that the present text did not make
the participation of civil defence bodies of States not parties to
a conflict dependent upon the agreement of the adverse party, since
the ICRC had con51dered that such agreement would be too difficult

to obtain.

b, Paragraph 2 was entirely new. Although international civil
defence bodies did not exist at the moment, they could be estab-
lished in the future and it was useful to provide for their
protection.

5. Mr. MARTIN (Switzerland) said that the sponsors of amendment
CDDH/L5 to article 57 had wished to make the title explicit as far
as civil defence bodies of neutral States were concerned. The same
idea was to be found in the title of amendment CDDH/II/32L, submitted
by Denmark. His delegation considered that, if the Danish title was
retained, ‘amendment CDDH/45 would no longer be necessary.

6. Mr. TERSTAD (Sweden) said that the sponsors of amendment
CDDH/II/ 345 had wished to stress the humanitarian nature of the
tasks in questlon ‘and for that reason they preferred the express1on
"civilian bodies" to the words "civil defence bodies™, both in the
title and in the body of the text. They supported the Danish
proposal (CDDH/II/324).

7. Mr. SANCHEZ DEL RIO (Spain) explained that his delegation's
amendment (CDDH/II/23L) affected only the Spanish text, which
needed to be brought into line with the English. The combined
Drafting Committee/Working Group would consider the matter at a
later stage.

8. Mr. SCHULTZ (Denmark) said that, in his delegation's amendment
(CDDH/II/32%), the two paragraphs of the ICRC text had been merged
into- one, without any change of meaning. His delegation had also
wished to make the title clearer by replacing the words "eivil
defence bodies™ by the words "civilian bodies". At the inter—
national level there were as yet no specialized civil defence
bodies~and it was unlikely that there ever would be, but there might
well be international civilian bodies with powers to assist in
matters of civil defence. The words "neutral or other States not
parties to:.a conflict” had been discussed at the second session of
the Diplomatic Conference, where agreement had been reached to use
them in other articles. :
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9. Paragraph 2 was a new proposal designed to ensure that an
Occupying Power could exclude or restrict the civil defence
activities of civilian bodies from neutral or other States not
parties to the conflict or of international civilian bodies only if
it could ensure the adequate performance of those activities itself.

10. Mr. CLARK (Australia) said that his delegation's amendment
(CDDH/TII/337) could best be considered in the combined Drafting
Committee/Working Group.

11. Mr. IJAS (Indonesia) said that the purpose of his delegation's
amendment (CDDH/II/349) was to secure an agreement whereby a civil
defence body of a State not party to a cenflict was assured of
protection before it was invited by a State party to the conflict.

12. * Mr. URQUIOLA (Philippines) suggested that the words "with the
agreement of the parties to the canflict"” might be a more accurate
reflection of what was intended.

13, Mr. IJAS (Indonesia) replied that he would like the matter
to be referred to the combined Drafting Committee/Working Group.

14, Mr. PIERON (Belgium) said that his delegation supported the
Indonesian amendment, since more than two parties might be
involved. In the French text of the ICRC draft, the words "cette
derniére® should be amended to read "ces derniéres”, since they
referred to "activités™.

15. Mr. MAKIN (United Kingdom) reminded the Committee that all
that the ICRC text required was that the adverse party should be .
notified. 1If the agreement of the adverse party had to be obtained
in advance, it was unlikely to be granted, and even if it was
granted it would probably be granted too late.

16. Mr. ALBA (France) agreed with the United Kingdom representative.
The Indonesian amendment would be difficult to implement and would
confer upon one party powers over territory which did not belong to
itl

17. Mr. KHAIRAT (Egypt) said that paragraph 2 of the Danish

amendment (CDDH/II/324) would appear to confer excessive powers
and rights upon Occupying Powers. It should therefore be deleted.

18, Mr. LAZAR (Romania) said that his delegation would like the
protection granted under article 57 to be extended also to the post
and to means of telecommunication. He hoped that there would be an
opportunity to discuss the possibility in the combined Drafting
Committee/Working Group.
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19. Mr. JAKOVLJEVIC {Yugoslavia), speaking as Chairman of the
combined Drafting Committee/Working Group on articles 54 to 59,
said that two controversial questions had arisen in respect of
article 57, namely, whether notification t& the adverse party
was sufficient or whether the ‘latter's agreement was hecessary,
and whether paragraph 2 of the Danish amendment (CDDH/II/324)
should be-inserted. .He asked whether the Drafting Committee/
Working Group would-be required to take a decision on those two
questions.

20. The CHAIRMAN said ‘that he had understood that the Committee
would prefer. not to take a vote on any controversial question
relating to articles 54 to 59 until iconsideration of draft
Protocol-I, Part IV, Section I, Chapter VI on civil defence had
been completed. A list of all such questions would be drawn up
and read .out to the Committee once all the articles in the Chapter
had been discussed. The Committee would then be able to decide .
which matters might be put to the vote and which might be referred
to the Drafting Committee/Working Group for discussion with a view
to reaching a compromise solution.

21. Mr. IJAS (Indonesia) considered that the Committee should not
vote on any of the controversial points until they had been
discussed by the Drafting Committee/Working Group.

22. Mr. URQUICLA (Philippines) said that none of those points
should be put to the vote until the whole Chapter had been
considered.

23. Mr. SCHULTZ (Denmark) said that the Drafting Committee/
Working Group should be requested to consider all such questions
and submit proposals to the Committee.

24, The CHAIRMAN observed that the Committee might be able to
take decisions on some points before they were referred to the
Drafting Committee/Working:Group. He suggested that the question
of the. procedure to be followed should be left open until the
Committee had completed consideration of Chapter VI and had been
provided with a 1list of all the questions which remained to be
settled.

It was so agreed.

New article 57 bis - General protection (CDDH/II/325/Rev.1l,
CDDH/II/3L2)

25. The CHAIRMAN invited. the Committee to consider the revised
Danish proposal to add a new article 57 bis (CDDH/II/325/Rev.1l)
and the amendment to that proposal submitted by Finland, Norway
and Sweden (CDDH/II/342).
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26. Mr. SCHULTZ (Denmark) said that he had introduced his
delegation's revised proposal (CDDH/II/325/Rev.l) at the Committee' 5
sixty-third (CDDH/II/SR.63) meeting, in connexion with the
discussion on article 55. He had nothing to add to the comments

he had made on that occasion.

27. Mr. HPSTMARK (Norway), introducing the amendment to the
revised Danish proposal on behalf of the sponsors (CDDH/IL/342),
said that the first sentence of paragraph 2 had been rephrased to
avoid the use of the word "liability", one of the effects of which
would be to exclude from civilian status persons who, in a system
of national military draft service, were on the military rolls and
subject to be called up. The word also had a number of other
connotations, for example in the economic field. The category of
personnel with which the paragraph was concerned should be limited
unambiguously to persons currently serving in the armed forces.

28. The word "protected" had been deleted from the first sentence
of paragraph 2 because civilians were protected as such. It would
not be desirable to imply that there might be two categories of
civilian, those who were protected and those who were not.

29. The phrase "unless and for such time as they take a direct
part in hostilities! had been deleted because the sponsors
considered that no person taking a direct part in hostilities could
claim any form of civilian protection. To retain the phrase would
be to state the obvious and might confuse the issue.

30. The arguments adduced by some representatives in favour of
the deletion of paragraph 2 deserved consideration. The sponsors
of amendment CDDH/II/342 were prepared to approach the question
with an open mind in the Drafting Committee/Working Group and they
would be willing to discuss any suggestions for improvement in the
wording of their amendment.

31. The CHAIRMAN invited comments on the revised Danish proposal
and the amendment to it.

There were no comments.

Article 58 ~ Cessation of protection (CDDH/1, CDDH/225 and.
Corr.1, CDDH/226 and Corr.2; CDDH/II/TO, CDDH/II/320,
CDDH/II/326, CDDH/II/338, CDDH/II/343, CDDH/IIL/347,
'CDDH/II/353)%**

32. Mr. MALINVERNI (International Committee of the Red Cross) said
that article 58 was a new article which had not appeared in the
1972 draft. It was based on article 13 of draft Protocol I and on

** Resumed from the sixty-first meeting.
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Article 21 of the first Geneva Convention of 1949. The term
"harmful act" was explained in a negative manner in order to avoid
abusive withdrawal of the protection granted to civil defence
personnel. Article 58, like some of the other articles concerning
civil defence, was not unconnected with the thorny problem of the
relationship between civilian and military personnel.

33. The CHAIRMAN observed that paragraph 1 was closely related to
the question of reprisals, which had been referred to Committee I.

34. Mr. KHAIRAT (Egypt), introducing amendment CDDH/II/T0 on
behalf of the sponsors, said that the word "harmful" which

appeared in the ICRC text was not the most appropriate gqualification
for the type of act which should cause civil defence personnel to

be deprived of their protection. It might also be open to
misinterpretation.

35. Mr. MAKIN (United Kingdom), introducing amendment CDDH/II/320
on behalf of the sponsors, said chat, as was the case for amendment
CDDH/II/319 to article 55, the sponsors wished to retain their
proposal until both the question of the role of police in civil
defence and that of the carrying of arms in zones of military
operations had been settled.

36, Mr. JOSEPHI (Federal Republic of Germany) endorsed the
statement by the United Kingdom representative. The position of
his delegation regarding the amendment would depend on the outcome
of the discussions on the scope of civil defence that were taklng
place in the combined Drafting Committee/Working Group.

37. Mr. SCHULTZ (Denmark), introducing his delegatlon s amendment
to article 58 (CDDH/II/326), said that only paragraph 2 (c)
differed in substance from the ICRC text. His delegation
considered that permission to bear small-arms should be granted
only in areas where fighting was not taking place, since it would
be highly dangerous for civil defence personnel to carry such arms
in areas where fighting was taking place. The proposed insertion
of the phrase "unless previously ordered to be disarmed" was
consequential upon the Danish amendment to .article 56 (CDDH/TI1/323),
which provided that the Occupying Power might disarm civil defence
personnel for reasons of security.

38. The term "small-arms" might require alteration, for he thought
that it was used in military terminclogy to cover not only light
individual weapons but also heavier support weapons. Light
individual weapons, such as pistols and rifles, were what his


http:CDDH/II/sR.66

- 133 - CDDH/II/SR.66

delegation had in mind; the Drafting Committee/Working Group

might wish to consider the possibility of adopting that term,

which had been adopted at the second session of the Conference
for an article relating to the wounded and 81ck

39, Mr. CLARK (Australla) said that the first proposal in his
delegation's amendments (CDDH/II/338) to article 58 was to change
the position of the word "specifying" in paragraph 1. The
proposal was consequential upon an amendment to article 54 and its
adoption would depend on the decision to be taken by the combined
Drafting Committee/Wearking Group on that amendment.

40. The second proposal was to cover a wider category of
personnel by replacing the word "military" in paragraph 2 (d) of
article 58 by the words "non-civilian". As that proposal, too,
would be discussed by the combined Drafting Committee/Working
Group, he suggested that his delegation's amendments should be
considered by the Committee at a later stage.

41, Mpr. TERSTAD (Sweden) introduced an amendment to article 58,
paragraph 3, submitted by Finland, Norway and Sweden (CDDH/II/343),
which sought to replace the expression "civil defence bodies™ by
"eivilian bodies™. It was conseguential upon the amendment
submitted by the same three delegations to paragraph 1 of

article 57 (CDDH/II/345) and the same arguments applied to it.

42, Mr. PIERON (Belgium) said that his delegation firmly believed
that civil defence units should never be dependent upon military.
authorities in times of armed conflict and that a clear distinction
must be made between the army, whose task was to wage war, and
civil defence, which was responsible for helping civilians. It

was because the two tasks were incompatible that his delegation

had submitted its amendment (CDDHE/II/347) to paragraphs 2 and 3

of article 58.

43. With regard to paragraphs 2 (a) and (b) of the ICRC text cf
article 58, his delegation thought that co-operation by civil
defence personnel with military personnel could be justified only
in exceptional cases, that was to say when it was absolutely
essential for the protection of the civilian population. It was
undesirable to ensure protection for civil defence personnel
taking orders from the military authorities or co-operating
regularly with them, or when such personnel formed an integral
part of military civil defence units. It would prefer civil

. defence units to be purely civilian, but thought it best to leave
the matter to be discussed by the combined Drafting Committee/
Working Group. It should not be forgotten that in times of armed
conflict, particularly occupation, it was the enemy or Occupying
Power that would take a unilateral decision on the treatment of
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the civil defence personnel-of the occupied country, any protect-
ion granted by .the. Protocol to civil defence personnel might
therefore be 111usory if civil defence units were to include
mllltary elements. He: agreed with the Norwegian representative
that special protectlon should be granted to civil defence personnel
only if their work was of a humanitarian nature and that civil
defence should be civilian in structure to avoid any possible
confusion in the eyes of the enemy. The Committee must try to draw
up 31mple and clear rules that would enable a soldier to
distinguish, wit thout risk of error, between c¢ivil defence and
military personnel. .  Only then could the special protection which
the civil defence personnel might claim be usefully granted.

L4, With respect to paragraph 2 (c) of the ICRC text of artiele 58,
his delegation considered that maintaining order in-a stricken area
was police work and would:not normally fall to civil defence.

45, In view of the basic objective of civil defence, namely, to
assist the civilian population, special care had to be taken with
respect to the bearing of arms by civil defence personnel. His
delegation was proposing a form of words that would bring
paragraph 2 (c) of article 58 into line with article 13,
paragraph .2 (a), which had been adopted by the Committee at its
twenty-third meeting on 24 February 1975. If the Belgian text was
adopted, civil defence personnel would be authorized to bear light
individual arms solely for the purpose of ensuring their own
defence or that of the civilian poepulation for whlch they were
responolble.

46. He ccnsidered that the Danish amendment to article 58,
paragraph 2 (¢}, (CDDH/II/326) was fraught with danger. In modern
warfare, the areas where fighting took place were -liable to change
rapidly. The Danish text meant that the bearing of arms by civil
defence personnel in areas where fighting was taking place would be
considered harmful to the enemy and would thus entail the cessation
of protection. His delegation could understand the reasons behind
the amendment, but would point out that paragraph 1 of the Danish
amendment to article 56 (CDDH/II/323) stated that “"The -Occupying
Power may disarm .civil defence personnel for reasons of security"”
Civil defence personnel could therefore bear arms in occupied
territory and he wondered why the Danish delegation did not consider
the bearrng of arms by such personnel in o¢cupied-territory a
harmful act.

47. With respect to paragraph 2 (d) of the ICRC text, his
delegation thought that mllltary units should be organlzed so as to
provide for their own maximum protection. For that reason his
delegation felt that the work of civii defence persornnel
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should benefit military victims only occasionally and it therefore
agreed with the Danish proposal for paragraph 2 (d) (CDDH/IL/326)..
The army had in fact its own medical units, and under article 12,
paragraph 1, adopted at the Committee's twenty-third meeting, -
"medical units shall be respected and protected at all times and
shall not be the object of attack".

48. The only difference between the ICRC text and the Belgian
proposal for paragraph 3 of article 58 was the deletion in the
latter of the words "and compulsory service in them". The Belgian
delegation feared that those words had military undertones and

would tend to blur the distinction between civil defence and the
army. It would be prepared to withdraw that part of its amendment,
however, if it was understood that the words "and compulsory service
in them" applied only to civilian units dealing exclusively with

civil defence.

49, His delegation's understanding was that "organization of civil
defence bodies along military lines"might evoke military-type

discipline and hierarchy, but in no case could that mean that civil
defence bodies could be placed under the authority of the military.

50. Despite his delegation's preference for purely civilian ecivil
defence, it realized that account must be taken of the fact that

in several countries military units performed civil defence tasks.
The principal difficulty as regards civil defence lay in the degree
of protection to be granted to personnel belonging to such units in
time of armed conflict. His delegation thought, in that connexion,
that the text of article 57 bis proposed by Denmark (CDDH/II/325/
Rev.l) and the text of article 59 ter proposed by Switzerland
(CDDH/II/335) would provide an excellent basis for discussion in
the combined Drafting Committee/Working Group. It was particularly
important to bear in mind the situation of some developing ,
countries with no civilian civil defence bodies, where civil defence
had to be carried out by military units. The personnel of such
units must not be made prisoners of war if they fell into enemy
hands and thus found it impossible to carry out their humanitarian .
tasks. In that connexion the Swiss amendment (CDDH/II/335) was

particularly useful.

51. Mr. KORNEEV (Union of Soviet Socialist Republics) said that his
delegation intended to revise the wording of the amendment to
article 58 submitted by his delegation and the delegations of the
Byelorussian Soviet Socialist Republic and the Ukrainian Soviet
Socialist Republic.
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52. Mr. MALINVERNI (International Committee of the Red Cross)
suggested that the combined Drafting Committee/Working Group should
be asked to see that the text of article 58 was brought into line
with that of article 13, in which the word "harmful’ occurred.

53. Mr. ILJAS (Indonesia) recalled his statement on c¢ivil defence
in the general debate. The Committee must not lose sight of the
fact that in some countries military units were ineluded. in civil
defence bodies. His delegation wished to know what protection
would be granted after cessation of the protection mentioned in
Chapter VI, for that chapter was silent on the matter. The
civilian personnel of civil defence bodies should continue. to
enjoy the treatment of civilians and military civil defence
personnel should be treated-as prisoners of war.

54. When article 58 mentioned protection for civil defence units

in a certain situation it did not imply that no protection whatso-
ever should be provided when that situation ended. He stressed
once more the wide disparities between civil defence organizations
in different countries. In Indonesia, civil defence in time of war
came unader military authority; nevertheless the protection of ecivil
defence units continued, with civilians being treated as civilians
and the military as prisoners. of war.

55. Mpr. SANCHEZ DEL RIO (Spain) pointed out that a drafting
problem would arise if amendment CDDH/II/343 were adopted.  That
amendment as it stood extended protection to all civilian bodies,
whereas the intention was ‘to extend it only to organizations
dealing with civil defence. It should be made clear that the
bodies in question were performing the tasks set out in article 54.

56. A more important point was raised by the Belgian amendment to
article 58, paragraph 2 (a) -(CDDH/II/347), whose adoption might
disturb the operation of civil defence. Apart from whether or not
military units performed civil defence tasks, civil defence was an
important part of national defence. Essentially it had to protect
the victims of disaster and war, but it also had to protect the
whole nation. Military authorities could and did give instructicns
in time of war. The fact that they did so could not prévent civil
defence tasks from being performed. The proposed text implied that
civil defence organizations, including purely civilian ones, might:
lose their protected status merely because ‘in time of war they would
have to take instructions from the military authorities.

57. Mr. MARTIN (Switzerland) recalled the discussion in a sub-
commission of experts, which had concluded that the possibility for
any country to organize its civil defence units as it wished must
be left open. The administration of civil defence generally came
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under the Ministry of Defence or the Ministry of the Interior even
in time of war. That was why the 1972 draft had stated that civil
defence might be organized on military lines and might be
responsible to military authorities.

58. The ICRC and Danish texts had introduced the idea of
instructions received from the army, but that probably went further
than the experts had intended. The combined Drafting Committee/
Working Group should therefore look into the matter.

59. His delegation was glad to note that the Soviet Union
delegation intended to review amendment CDDH/II/353, which read
"the Occupying Power may disarm and disband civil defence bodies.".
To adopt that text would be a retrograde step in the 1light of
existing international law as set out in Article 63 (b) of the
fourth Geneva Convention of 1949, which stated that the Occupying
Power might not require any changes in the personnel or structure
of recognized relief societies which would prejudice their
activities.

60. Mr. JAKOVLJEVIC (Yugosalvia) said that his delegation held that
civil defence personnel should be allowed to carry light or small-
arms at all times. It was hard to see how such personnel could be
allowed to carry arms, then have to abandon them and then be

allowed to carry them again. In an area where fighting had been
taking place and then ceased, civil defence personnel needed

weapons to protect victims against pillage. According to article 13
of draft Protocol I the fact that the personnel of civilian medical
units could be armed should not be considered an act harmful to the
enemy. His delegation considered that a similar provision should

be made for civil defence units and it supported the ICRC text.

61. The Yugoslav delegation did not think that it was realistic

to confine assistance to military victims to the exceptional or
incidental, as in the Belgian (CDDH/II/347) and Danish (CDDH/II/326)
proposals; it preferred the ICRC text.

62. With respect to the position of civil defence under an

Occupying Power, he pointed out that the Geneva Conventions were
directed to protecting the victims of war, and not to reinforecing

the powers of an Occupying Power, which were already quite sufficient.
Any proposal to extend those powers would be highly dangerous.

The meeting rose at 12.40 p.m.
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SUMMARY RECORD OF THE SIXTY-SEVENTH MEETING
held on Monday, 10 May 1976, at 4.20 p.m.

Chairman: Mr., NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND IT (CDDH/1) (continued)

Draft Protocol I

Article 58 - Cessation of protection (CDDH/1, CDDH/225 and
Corr.l, CDDH/226 and Corr.2; CDDH/I1/70, CDDH/II/326,
CDDH/II/33%8, CDDH/II/347, CDDH/II/353) (continued)

1. Mr. HARDING (United States of America) said that the United
States was not in favour of according civil defence status to
military units, especially in a battle area, even if they were
permanently assigned to civil defence duties. In general; his
delegation supported the Danish text (CDDH/II/326), particularly the
provision also contained in the ICRC text that civil defence
personnel who received instructions from military authorities

should not be considered to be harmful to the enemy. It was
essential to make it clear that on the battlefield the military
commander was in charge. His units would not perform civil defence
tasks, but the activities of those who did must be co-ordinated

with those of his forces. The United States delegation, therefore,
opposed any proposal to delete paragraph 2 (a) from article 58. The
Danish wording for paragraph 2 (d) ("incidentally benefit") was
preferable to the ICRC draft, which might permit acts hostile to

the enemy such as the evacuation of military personnel from the
battlefield.

2.  Mr. MAKIN (United Kingdom) said that the ICRC text, the
Australian amendment (CDDH/II1/338) and the Danish amendment
(CDDH/II/326) all contained the same error, in that they used the
word “persons” in the first line of paragraph 1. To be consistent
with other provisions. paragraph 1 should refer only to buildings,:
matériel, etec., while personnel should be dealt with in paragraph 2.
The latter might be reworded to start with a reference to article
46 (which protected them as civilians), then continue with sub-
paragraphs (a) to (d) and conclude with the phrase: "shall not
deprive them of the protection accorded by the present chapter™
instead of the present wording: '"shall not be considered to be
harmful to the enemy”.
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3. Mr. SCHULTZ (Denmark) said that, particularly in the light of
the statement made by the Belgian representative at the sixty-sixth
meeting, it was essential to draw a clear distinction between
military and civilian units. Moreover, it would be unrealistic for
the Protocol to go too far in the direction of making civil defence
units neutral, for if a country was attacked the whole civilian
community would oppose the enemy. He could not, therefore, agree
to the limitations proposed in the Belgian amendment to paragraph 2
(CDDH/II/347) to the effect that co-operation with military personnel
should be "an exceptional measure”, or that civil defence personnel
could "occasionally” assist military victims. For it had been 1
agreed at the second session of the Conference that Part II of
draft Protécol I should apply to all persons affeéted by an armed
conflict, whether military or civilian, and the application .of
Protocol I, Part IV, Section I, Chapter VI, should be the same. He
agreed with the United States and Spanish representatives;,; however,
that civil defence personnel might receive instructions from the
military authorities.

i, In paragraph 3 the phrase "compulsory service”, which figured
in both the ICRC draft and his delegation's amendment, should.be
kept, as provision for compulsory civilian service in civil defence
units existed in many countries and was entirely divorced from
compulsory military service.

5. He was pleased to learn that amendment CDDH/II/353 was to be
reviewed by its sponsors and his only comment on it therefore would
be to express full agreement with the Swiss representative at the
sixty-sixth meeting (CDDH/II/SR.66): the Occupying Power must not
be allowed to disband civil defence bodies.

6. As he had previocusly stated, his delegation was not in favour
of allowing civil defence personnel to bear arms but, as a compro-
mise, it was prepared to sanction that possibility outside areas
where fighting was taking place.

7. Mr. JOSEPHI (Federal Republic of Germany) said that while he
agreed with the Belgian representative that the duties of military
forces and civil defence units were incompatible, he understood the
concern expressed over the Belgian amendment to paragraph 2 (g).
There must be co-ordination between the military. forces and civil
defence bodies, but the fact that the latter received instructions
from the military authorities should not exclude them from
protection under Chapter VI under consideration.
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8. The question of whether civil defence personnel should bear
small-arms or not was a vital one. The answer would depend on the
decision adopted in article 54 as to whether military personnel
exclusively attached to civil defence should be protected by the
provisions on civil defence and whether the maintenance of order
should be included. The latter was a role usually assigned to the
police, who were armed to a certain extent, though usually having
civilian status. He doubted whether the armed protection of
civilian objects should be assigned to civil defence personnel and
shared the view of the Danish delegation that such personnel should
not bear arms, so as to be clearly distinguished from combatants.
He would keep an open mind on the question until the Working Grcup

had produced its report.

9. Mrs. DARIIMAA (Mongolia) said that her delegation supported

the ICRC draft in principle, but favoured the Arab amendment to
paragraph 1 of article 58 (CDDH/II/70) as the word "hostile" was

more specific - than "harmful®. It had doubts about the Australian
proposal for paragraph 2 (c) (CDDH/II/338): if civil defence
personnel were to protect property, the type of property - hospitals,
0ld peoples' homes, etc. ~ should be indicated, or reference made

to article 54 (b), providing for the safeguard of objects
indispensable to the survival of the civilian population. It
sympathized with the Belgian amendment (CDDH/II/347), but would
prefer the phrase "as an exceptional measure” in paragraph 2 (a) to
be omitted and considered that the phrase "tasks for the benefit of
military victims” in paragraph 2 (c) should be clarified to indicate
whether it meant medical assistance or something else.

10. Mr. THUE (Norway) expressed grave doubts about any provision
permitting civil defence personnel to carry arms. Taken together
with article 55, paragraph 2, which concerned civilians responding
to an appeal from the authorities and carrying out civil defence
tasks, such a provision would be tantamount to sanctioning the
arming of the entire civilian population, with the result that
civil defence personnel would lose their special protection and the
eivilian population their general protection, so that the road to
mass slaughter would be wide open.

11. Mr. MALINVERNI (International Committee of the Red Cross)
referring to paragraph 2 (a) of amendment CDDH/II/326, said that he
could not support the Swiss representative's interpretation at the
sixty-sixth meeting of the phrase "responsible to military
authorities™ as it appeared in the text adopted in 1972 by the Sub-
Commission on civil defence organization. It would be better to

say, as in the ICRC text, that civil defence personnel could

"receive instructions from military authorities™, which was more
restrictive than saying that civil defence personnel "may be
responsible to military authorities™. Indeed, the idea of dependence
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evoked an element of permanence. which was absent from the idea of
receiving instructions.

12. Paragraph 2 (c) of amendment CDDH/II/326 was an acceptable
compromise, even if it should be agreed that civil defence personnel
could intervene to maintain order in areas where fighting was taking
place.

13. In paragraph 2 (Q)s he found 1t difficult to accept the word
"incidentally" (CDDH/II/326). It would be better to say "in case
of need” or "when necessary". Perhaps in the French text "le cas
échéant™ might be used instead of "occasionnellement".

14. He hesitated to agree to the three-Power amendment (CDDH/II/353)
as it should not be possible to disband civil defence bodies .even
if their personnel committed hostile acts; their existénce was,
indeed, indispensable. For the same reason he was hesitant as
regards the idea of authorization by the Occupying Power in the same
delegations® amendment to article 56 (CDDH/II/352).

15. As regards the comments made by the Norwegian representative,
it has been the ICRC's intention, when drafting paragraph 2 (c),
that only members of civil defence organizations should :be allowed
to bear small-arms and not all civilians carrying out eivil defence
tasks. Perhaps the wording could be improved to make that more
clear.

16. The CHAIRMAN said that the debate on article 58 was now
concluded.

Article 59 - Identification (CDDH/1, CDDH/225 and Corr:l,
CDDH/226 and Corr.2; CDDH/II/327, CDDH/II/33% CDDH/II/34R znd
Corr.l) {(continued)*

17. Mr. MALINVERNI (International Committee of the Red Cross),
introducing ‘the ICRC text of article 59, said that the title of the
article in the 1972 text - "Markings' - had:become “Identlflcatlon”,
which was wider and more in keeping with the content of the artche,
since it referred not only to the distinctive emblem but also to
identity cards.

18. The terminology of paragraph‘l should be brought into line
with that of article 18 of draft Protocol I, which had already been
adopted.

* Resumed from the sixty-first meeting.


http:CDDH/II/SR.67

- 143 - CDDH/II/SR.67

19. The words "permanent" and "permanently” had been inserted in
paragraph 2 with a view to avoiding a proliferation of identity
cards and documents. Such documents were of particular use in
occupied territories in view of the obligations imposed by the
Chapter on the Occupying Power.

20. The two proposals for the international distinctive sign given
in paragraph 4 had been made at a meeting of experts convened by
ICRC in January 1973 and had been selected on grounds of their
practical nature and visibility of the designs and colours.

21. Paragraph 5 was new as compared with the 1972 text. It was
modelled on article 18, paragraph 4.

22. Paragraph 7 was based on Article 41 of the first Geneva
Convention of 1949, The underlying idea was that protection should
be based on function and that the bearing of the distinctive sign
should be limited in order to avoid abuse.

23. In view of the analogy between the situations covered, para-
graph 9 took over the provisions of the first Geneva Convention of
1949 relating to the display of the distinctive emblem (Articles

38 to 44, 53 and 54).

24. The CHAIRMAN said that the question of the distinctive sign
(paragraph §) should be postponed until the Technical Sub-Committee
had made its report.

25. Mr. URQUIOLA (Philippines), replying to a question by the
Chairman, said that his delegation had been in favour of the adop-
tion of the sign proposed by the International Civil Defence
Organization - two diagonal red bars on a yellow ground - but that
as an overwhelming majority of the members of the Technical Sub-
Committee had been opposed to it, he saw no point in reverting to
the question.

26. Mr. SCHULTZ (Denmark) said that amendment CDDH/II/237 had been
withdrawn, since it was incorporated in new amendment CDDH/II/327.
Introducing that amendment he said that its main purpose was to
bring the wording into line with that of article 18 of draft
Protocol I, as adopted by the Committee at the second session of
the Conference. In paragraph 3, therefore, the word "shall" in

the ICRC text had been replaced by the word "should" to indicate
that the use of the emblem and identity card certifying civil
defence status was not obligatory, a similar decision having been
taken in the case of the display of the Red Cross sign.
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27. With regard to the two proposals in paragraph 4, the word
"light" (in the expressions "light blue" and "light orange") had

been deleted in the Danish amendment, in accordance with the Technical
Sub-Committee's decision at its session in 1974.

28. Paragraph 7, which was identical with the paragraph 7 bis
proposed in amendment CDDH/II/237, permitted the use of the inter-
national distinctive . emblem in time of peace. The inclusion of
such a provision had-been:recommended by the Technical Sub-Committee
at the first session of the Conference. The article differed in
many respects from Article 38 of the first Convention on the peace-
time use of the Red Cross. The.Danish text further added the
condition that the peace-time use of the emblem should require the
consent of the competent national authorities.

29. Mr. CLARK (Australia), introducing amendment. CDDH/II/339, said
that it was designed to strengthen the respect and protection that
States Parties to the Protocol would accord to the distinctive
emblem of civil defence.

30. Paragraph 1 was modelled on article 18, paragraph 2. Paragraph
2 combined paragraphs 2, 3 and 5 of the ICRC text. Paragraphs 3, 4
and 5 of the Australian text were similar to paragraphs 4, 7 and 8
of the ICRC text.

31. Paragraphs 6 and 7 were new. His delegation considered that
the obligations on States should be spelt out with some precision
in order to ensure that uniform protection for the distinctive
civil defence emblem was provided in the domestic law of the
different States.

32. If effective protection was to be provided, the sign should be
protected against commercial exploitation, especially in peace-time.
Such protection was provided for the Red Cross.sign in Articles 53
and 54 of the first Geneva Convention of 1949, and his delegation
felt that the same protection should be provided for the civil
defence emblem. It appreciated that those provisions might appear
too onerous for certain States; to avoid reservations to the
article, therefore, special attention would have to be given in the
Working Group to the details of the protection afforded. What was
essential was to ensure that the domestic law of States should
implement the obligations of the article in a uniform manner.

33. Mr. IJAS (Indonesia), introducing amendment CDDH/II/348 and -
Corr.l, said that the amendment was a purely drafting one designed
to facilitate acceptance of article 59. As such, he hoped that it
would be referred to the Drafting Committee.

34, The CHAIRMAN said that that would be done.
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35, Mr, SOLF (United States of America) said that he fully agreed
with the Danish amendment (CDDH/II/327).

36. With regard to the Australian amendment (CDDH/II/339), he drew
attention to article 36 of draft Protocol I, adopted by Committee
III, which protected against abuse the civil defence emblem and all
other emblems or signs provided for in the Protocol. It was the
protective, and not merely the indicative, use of the emblems which
needed to be protected and he felt that that was adequately provided
for in article 36.

37. Article 53 of the first Geneva Convention of 1949 forbade the
commercial exploitation of the Red Cross sign, which had already
long been in use by the International Red Cross and by national Red
Cross societies. So far as he knew, the blue triangle sign was not
at present in use by any national or international civil defence
organization or society = not even by the International Civil
Defence Organization. When the provisions subsequently included

in Article 53 had first been adopted in the Geneva Convention of
July 27, 1929 for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, there had been considerable
trouble because a number of commercial and social organizations were
using the Red Cross sign. About ten countries, including Australia,
had accordingly entered reservations to the Article for the purpose
of permitting the continuance of such use. When the first Geneva
Convention of 1949 had been submitted to the United States Senate
for ratification, two organizations which had been using the Red
Cross sign for many years -had strongly objected to the ratification
of Article 53. Ratification of the Convention by the United States
of America had been delayed for a considerable period and had only
been possible with an express reservation to Article 53.

38. In the present case, if the Australian amendment (CDDH/II/339)
was adopted, it would be necessary to find out exactly how many
commercial or social organizations were using the blue triangle
sign. Such an exercise would be time-consuming and unnecessary
because adequate protection for the sign was already provided under
article 36, '

39. In any case, the third paragraph of Article 53 of the first
Geneva Convention.of 1949 provided for certain derogations from the
prohibitions of that article where the Red Cross sign was not being
used as a protective sign.

40. Mr. MUELLER (Switzerland) said that before the Committee took

a decision on the various amendments, the Drafting Committee/Working
Group should be asked to consider three questions. The first was
whether it was necessary to issue temporary civil defence personnel
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with an identity card similar to that provided for temporary medical
personnel under article 18, paragraph 3, as adopted by Committee II
at its thirtieth meeting. The Technical Sub~Committee had left the
matter open, placing the word "permanent", in article 14 of the
annex to draft Protocol I, between square brackets. The second
concerned the advisability of providing expresslily for an identity
card for civil defence personnel, as had been done in article 18,
paragraph 3, for civilian medical and religious personnel, and as
the Technical Sub-Committee had also done for medical services. The
third question was whether the word "document"” should be used
solely in reference to equipment and means of transport.

41. Mr. MAKIN (United Kingdom) said that he shared the United States
representative's concern regarding the Australian amendment
(CDDH/II/339). Although he had not fully considered all the
implications, his initial reaction was that most countries would
probably have difficulty in enacting the legislation required to
adopt such an amendment. Certainly it would seriously delay
ratification of Protocol I and a number of countries might feel
compelled to enter a reservation on that point. In his opinion,
therefore, the matter required close examination. Perhaps the
Australian proposal might be revised to take effect in each country
only when that country was involved in armed conflict, which might
make the proposal easier to accept.

New article 59 bis ~ Occupied territories (CDDH/225 and Corr.l,
CDDH/226 and Corr.Z2, CDDH/II/325/Rev.l)

42, Mr. SCHULTZ (Denmark) said that he wished to withdraw his
delegation's sponsorship of the four-Power amendment (CDDH/II/317),
which had been superseded by paragraph 1 of its own amendment
(CDDH/II/3%25/Rev.1).

43. Mr. JOSEPHI (Federal Republic of Germany), Mr. MAKIN (United
Kingdom) and Mr. BUGA (Uganda) said that their delegations also
wished to withdraw their sponsorship of amendment CDDH/II/31T.

New article 59 ter - Status of military units assigned
exclusively to civil defence tasks (CDDH/II/335)

44, Mr. MUELLER (Switzerland), referring to his statement at the
sixty-third meeting (CDDH/II/SR.63), introducing the Swiss proposal
for a new article 59 ter (CDDH/II/335), said that he fully under-
stood the position of those delegations which felt that civil
defence should be a purely civilian matter. In his delegation's
view, however, the interests of the civilian population should

come first. '
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45, Other delegations had advocated that military civil defence
units should be granted the same protection as medical units. He
did not think it was their intention to go so far as the first
paragraphs of Articles 28 and 30 of the first Geneva Convention of
1949, and the Committee would note that the Swiss proposal did not
in fact do so. Moreover, in his delegation's opinion, paragraph 2
of the Swiss proposal would be easier. to apply than the provisions
of the first Convention. To allow for the possibility of special
protection for military units .assigned to civil defence, however,
the second sentence of the second paragraph of Articles 28 and 30 of
the first Geneva Convention of 1949 could perhaps be added to para-
graph 2 of the Swiss proposal.

46. Also, it should not be forgotten that civil defence personnel,
whether military or civil, would have to carry an identity card, in
the same way as military medical personnel.

Dréft Protocol 1II

Article 30 - Respect and protection (CDDH/1, CDDH/226 and
Corr.2)

Article 31 - Definition (CDDH/1l, CDDH/225 and Corr.l, CDDH/226
and Corr.2; CDDH/II/51)

47. Mr. SANDOZ (International Committee of the Red Cross), intro-
ducing the ICRC text of articles 30 and 31 of draft Protocol II,
said that that Protocol reflected the broad principles, rather than
the detail, of draft Protocol I.

48, Article 30 did not impose any limitation on earlier provisions
relating to protection of the civilian population; and its omission
would not affect the right of civil defence personnel to be respected
and protected since that was already provided for in article 26.

The purpose of article 30 was to ensure special protection for
certain civilians so that they could perform their humanitarian
tasks in circumstances which might cast doubt on their civilian
standing. To enjoy special protection, the civilians in question
would obviously have to refrain from taking part in hostilities.

It had been considered essential to provide that no person would be
liable to punishment solely on the ground that he had taken part in

civil defence activities.

49. frticle 31 had been modelled on article 54 of draft Protocol I,
with two small changes. First, the introductory passage down to

the words "inter alia" had been omitted. Secondly, the first
sentence of article 54 of draft Protocol I had not been repeated;
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in order to simplify the text and also because, at the time of
drafting, the fate of the earlier articles was still unknown. Since
that was no longer the case, the ICRC would have no objection to
following article 54 of draft Protocol I exactly, provided that the
terms of article 31 were not rendered incompatible with the rest of
draft Protocol II.

50. Mr. URQUIOLA (Philippines), introducing his delegation's amend-
ment to article 31 (CDDH/II/51), said that the arguments he had
advanced in connexion with his delegation's amendment to article 54
of draft Protocol I (CDDH/II/44) applied equally to amendment
CDDH/II/51.

bl. If it were decided to incorporate the first sentence of article
54 of draft Protocol I in article 31, he would propose that the
words "civil strife™ should be added to the latter.

52. Mr., SCHULTZ (Denmark) said that he was very much in favour of
including some short regulations in draft Protocol II on civil
defence, and considered that the ICRC text would help to provide
what had been termed "victim-oriented practical protection.™ To

his mind, the need for such regulations was a matter of simple logic:
there would be little point in permitting medical services to carry
out their functiens in a non-international conflict if civil defence
units were not allowed to release trapped victims so that medical
care could be given to them.

53. His delegation had submitted two amendments, which would be
circulated to the Committee later. The first related to the
definition of civil defence in draft Protocol II which, in his
opinion, should be the same as that in draft Protocol I. The second
concerned a proposal for a new article on identification. There
again, it seemed to him only logical that, once it was agreed that
civil defence personnel should be respected and protected, provision
should be included in draft Protocol II for their identification by
means of the same emblem as that agreed in draft Protocol I. Iden~
tification was essential not only in international conflicts, but
also in civil wars.

54. The CHAIRMAN said that he had asked the Legal Secretary to
prepare a list of outstanding questions on civil defence for the
Committee's consideration at its sixty-eighth meeting. The Committee
could then decide which questions required a vote and which should

be referred to the Drafting Committee/Working Group.

55. He appealed to members to submit their amendments to articles
still to be discussed as soon as possible, in particular to articles
60 to 62 of draft Protocol I (Relief in favour of the civilian
population) as well as to articles 33 to 35 of draft Protocol II
(Relief)} by Monday, 17 May.

The meeting rose at 6.35 p.m.
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SUMMARY RECORD OF THE SIXTY-EIGHTH MEETING
held on Tuesday, 11 May 1976, at 10.5 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol II

Article 30 - Respect and protection (CDDH/1l, CDDH/226 and
Corr.2)(continued)

Article 31 - Definition (CDDH/1, CDDH/225 and Corr.1l,
CDDH/226 and Corr.2; CDDH/II/51)(continued)

The CHAIRMAN recalled that, at the sixty-seventh meeting
(CDDH/II/ SR.67), the representatlve of the ICRC had introduced the
text of artlcles 30 and 31, and the representative of the
Philippines had introduced the only amendment (CDDH/II/51). The
representative of Denmark had then proposed further amendments
that, for technical reasons, had not yet been translated and
circulated. He (the Chairman) therefore asked for general comments
on the articles and on the statements made at the sixty-seventh

meeting.

2. Mr. MARRIOTT (Canada) said that, in his view, the two articles
should be renumbered so that the definition of civil defence came
first. It was not necessarily true that the definition of ecivil
defence adopted in draft Protocol I was applicable to draft
Protocol II. It was necessary to decide what functions might be
respected or protected in a Protocol II situation; it would there-
fore be better to await the recommendations of the combined
Drafting Committee/Working Group with regard to article 54 of draft
Protocol I and see whether those functions were acceptable for
draft Protocol II. Until those functions had been specified, he
saw little point in any extensive discussion of civil defence in

draft Protocol II.

3. The CHAIRMAN agreed that no definite solution of the problem
could be adopted before agreement had been reached on the
corresponding provisions of draft Protocol I.

4, From a purely drafting point of view, he agreed that the order
of the two articles should be reversed. Moreover, in his opinion
it was wrong to call article 31 "Definition"; "scope® would be a
better word, but that point could be left to the Drafting Committee.
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5. Mr. HEER (German Democratic Republic) said that his delegation
considered that the discussion of questions of civil defence in
draft Protocol II should be held over until agreement had been
reached on the corresponding questions in draft Protocol I.

6. Mr. MAKIN (United Kingdom) asked whether it was the Chairman's
intention that the articles on c¢ivil defence in draft Protocol II
should be referred to the Working Group: he thought that would

be a good arrangement.

7. The CHAIRMAN agreed.

8. Mr. SANDOZ (International Committee of the Red Cross),
referring to the discussion at the sixty-seventh meeting
(CDDH/II/SR.67) on the possibility of including an article on
identification in draft Protocol II, said that he wished to make it
clear that the reason why the ICRC had not included such &n
article in that Protocol was that it would seem difficult to
require the use of an international sign in such a context. The
situation was different from that found in international conflicts
and covered by draft Protocol I.

9. The CHAIRMAN pointed out that identification was the only
point on which the Danish amendment substantially differed from
the ICRC text.

10. Mr. JAKOVLJEVIC (Yugoslavia) said that, in considering
articles 30 and 31, it should be borne in mind that article 1 of
draft Protocol II defined the scope of that Protocol and the
situations to which it was applicable. As a »nrocedural point, he
asked whetner it was permissible for the Working Group to discuss
written amendments that had not previously been submitted to the:
Committee itself. :

11. The CHAIRMAN replied that, in principle, written amendments
should first be submitted to the Committee. g

12. Mr. SOLF (United States of America) said that inevitably, in
the combined Drafting Committee/Working Group, written papers would
be produced that reflected the consensus of opinion in that body.
He asked whether the Chairman's ruling on written amendments would
apply to such working papers.

13. The CHAIRMAN said that it was normal for working papers to be
prepared for the Working Group; amendments submitted as such,
however, should be discussed by the Committee. That was the case,
for example, with the Danish amendments, which, if accepted, would.
introduce a new article on identification.
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14. Mr., SCHULTZ (Denmark)said that he had noted the explanation
of the ICRC representative why an article on identification had
not been included in the ICRC text of draft Protocol II. If the
reason was the international character of the new civil defence
emblem, he would like to ask the representative of the ICRC why,
in article 18 of draft Protocol II, reference was made to the
emblem of the red cross, etc. on a white ground, which was an
international emblem. '

15. Mr. MAKIN (United Kingdom) said that he wished to be sure that
there was no misunderstanding on the question of written amendments.
He himself had, on occasion, submitted written proposals in working
groups which had been accepted. That was the normal way in which

a working group proceeded.

16. The CHAIRMAN replied that it was largely a question of
nomenclature; the written proposals mentioned were working papers
and not formal amendments, as was the Danish amendment concerning
identification which had been introduced as such and probably should

be dealt with by the Committee.

17. Mr. MACKENNEY (Chile) said that his delegation thought that
the text of article 31 of draft Protocol II should be similar to
that of article 54 of draft Protocol I.

18. Mr. SANDCZ (International Committee of the Red Cross),
replying to the representative of Denmark, said that the red cross
was already widely used and accepted, while the civil defence
emblem was new, so that it would be difficult to require States to
use it under the conditions envisaged in draft Protocol II. It
was for that reason that the ICRC had not included an article on
identification in draft Protocol II, but that did not mean that it
had adopted a firm position on that point. It was not the ICRC,
but quite the contrary, that would oppose in principle the
adoption of an emblem within the framework of draft Protocol II.

19. Mr. MARTINS (Nigeria) said that his delegation felt some
sympathy with the amendment proposed by the Philippines. He
agreed with the speakers who had said that the question of ecivil
defence should be settled in relation to draft Protocol I before
draft Protocol II was tackled; the difficulty with the latter was
that State sovereignty was involved. His views were based on the
conditions existing in Nigeria, but were equally applicable to all
developing countries in Africa. Civil defence was a governmental
organization and would therefore be expected to be under Government .
control. A difficult situation might develop in connexion with
civil strife, which in developing countries was the result of
strikes, led by a labour movement that was organized and financed
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from abroad and had a political programme; that implied that its
aim was the overthrow of the Government. A situation could there-
fore arise where the person in control of civil defence was
himself a member of the labour movement and could use his position
to harass the civil population. The Committee should bear that
possibility in mind when discussing the scope of civil defence.

20. The CHAIRMAN said that the question of civil strifé was not
necessarily related to the discussion of the articles of draft
Protocol II assigned to the Committee; that question belonged to
article 1 which had been assigned to Committee I.

21. Mr. MARRIOTT (Canada) thought that the statement made by the
representative of Nigeria had helped greatly towards an under-
standing of the circumstances that might exist and that should be
considered before any decision on the inclusion of civil defence in
draft Protocol II was taken. The preamble to article 54 of draft
Protocol I was very general and did not give any precise definition
of eivil defence; that term was used to cover a number of functions
that might or might not be called civil defence in any particular
country. The Nigerian delegation appeared to be moving towards the
view expressed by Canada at the second session, namely that it
might be better not to mention civil defence in draft Protocol II.

22. Mr. MARTINS (Nigeria) explained that, in Africa, no labour
movement existed without an imported ideology; that ideclogy was
propagated by infecting various groups, and especially the working
class, a process often carried out by men who had been indoc-
trinated abroad. One way of overthrowing a Government was by causing
inconvenience and harassment. A case might occur in which the
official in charge of civil defence might arrange for the water
supply to be sabotaged in order to cause hardship to the civil
population, and might call on the civil defence personnel not to
repair it. The civil defence organization could therefore be a
menace to the Government. For that reason, all reference to civil
defence in draft Protocol II must be considered very carefully,
un1e§s.the interests of Governments could be secured by other
provisions. '

23. Mr. XORNEEV (Union of Soviet Socialist Republics) said that
?he Nigerian representative had raised a profound philosophical
issue which went beyond the scope of the Committee's humanitarian
task.

24. Mr. CZANK (Hungary) said that he hoped the Committee would
not spend time discussing civil strife. That problem was not
connected with civil defence in the context of draft Protocol II.
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It belonged to article 1 of draft Protocol II, paragraph 2 of

which referred to "... internal disturbances and tensions, inter
alia riots, isolated and sporadic acts of violence and other acts
of a similar nature®, and was therefore a matter for Committee I.

25, Mr. KLEIN (Holy See) said that he appreciated the Nigerian
representative's concern. It was true that the army, or the civil
defence, health or other services could be used against the
Government of a State. That, however, should not compromise the
existence of civil defence, whose function was humanitarian.

26. Mr. MARTINS (Nigeria) said that he entirely agreed that the
function of civil defence was humanitarian. ’

27. With regard to civil strife, members of the Committee seemed

to think that the term did not include the idea of armed conflict.
In his own and other African countries, however, it did not need
guns to produce a situation of armed conflict: fighting was carried
out with other weapons, such as cudgels and spears.

28. The CHAIRMAN said that the preliminary discussion on articles
30 and 31 was closed. The Committee would return to the articles
after it had dealt with the corresponding articles of draft

Protocol I.

Draft Protocol I

. Provisional 1list of questions to be settled concerning civil
defence (CDCH/II/GT/65)

29. The CHAIRMAN reminded representatives that the Chairman of the
Drafting Committee had asked if some of the issues discussed could
be voted on, in order to give the Drafting Committee clear guidance
and to save it from repeating the discussions that had taken place
in the full Committee. Some representatives had felt that certain
points should be negotiated in the Working Group. The Legal
Secretary had prepared a list of all the questions discussed in the
past few meetings to which a clear reply was needed. He proposed
to read out each question in turn and ask the Committee to decide
whether a vote was necessary and, if so, to vote.

30. The first question was whether the 1list of ecivil defence tasks
should be exhaustive or merely indicative.

31, Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that he did not think it advisable to vote
on that question at the present stage of the deliberations.

32. The CHAIRMAN said that the vote would be on a question of
principle: whether there should be an exhaustive list of all the
tasks or whether only the most important tasks should be listed,
with such words as "inter alia" or "and other similar tasks".
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33. Mr. JAKOVLJEVIC (Yugoslavia) said that he was in favour of a
vote. It was impossible to prepare a complete list within a few
days; moreover, the problem would arise of whether or not human-
itarian tasks not listed would be protected. A flexible list was
needed, the wording being left to the Working Group.

34, In reply to a question from the CHAIRMAN, Mr. BOTHE (Federal
Republic of Germany), Rapporteur of the Drafting Committee, said

that he would prefer to vote on a specific text rather than on an
abstract question. :

35. Mr. ICHIOKA (Japan) asked if the Chairman could read eut all
the questions. The members of the Committee would then be in a
better position to take a decision.

36. Mr. FOURKALO (Ukrainian Soviet Socialist Republic) agreed with
thée representative of Japan. It would be unwise to take hasty
decisions. He suggested that voting should be postponed until the
list had been circulated in all the working languages.

37. Mr. MARRIOTT (Canada) said that he had already discovered four
components in the first question, possibly involving even more
votes. The function of the Working Group was to examine what had
been discussed and submit recommendations or clear alternatives

for decision by the Committee. He shared the concern of the
Ukrainian representative. There was a risk that the Working Group
might be committed by a vote on a motion that was not clearly
worded and might not take account of issues digscovered in the
Working Group's discussions, thus leading to a loss of the
flexibility so necessary to the Working Group.

38. Mpr. SCHULTZ (Denmark) said that he agreed with the three
previous speakers. It would be a mistake to vote on a principle at
the present juncture. He urged that the Working Group should
discuss the matter and submit proposals, with alternative texts, to
the Committee so that members would know what they were voting on.
He proposed that the matter should be referred to the Drafting
Committee and the Working Group without a vote.

39. Mr. SOLF (United States of America) said that he agreed with
what had been sald by the representatives of Denmark, Canada,

Japan and the Ukrainian Soviet Socialist Republic. The question of
an exhaustive or an indicative list should be decided by the Working
Group after it had tried to prepare as exhaustive a list as possible.

40. Mr, MAKIN (United Kingdom) said that he agreed with what had
been sald by the five preceding speakers. He understood that other
Committees had formed working groups on various articles without
taking any decisions of principle beforehand. He did not recall
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that Committee II had adopted the procedure which the Chairman was
suggesting at the previous sessions of the Conference and he saw no
reason why it should now adopt a different procedure from that of
other Committees or its own past procedure. In his view, the
Committee ‘should take no decisions before the articles of

Chapter VI - Civil Defence - of Part IV, Section I, of draft
Protocol I were sent to the Working Group.

41. Mr. MARTIN (Switzerland) said that his delegation had been
among those which had suggested that it would be useful for the
Committee to discuss whether the list of tasks to be performed by
the civil defence authorities should be exhaustive or indicative;
he had not suggested that the Committee should vote on the issue at
the present juncture because it was bound to be influenced by the
discussions in the Working Group. Moreover, Chapter VI on civil
defence was a consistent whole and its component parts could not

be considered individually.

42, He thought it would be useful for the Committee to have the
list before it in written form so that it would know what were the
various principles which would have to be dealt with in the Working
Group. All delegations were, of course, free to attend the meetings

of the Working Group.

43, Mpr. HOSTMARK (Norway) said that he concurred in everything
which had been said by the last seven speakers.

4, The CHAIRMAN noted that, with the exception of the represent-
ative of Yugoslavia, all the representatives who had spoken on the
guestion whether the list should be exhaustive or indicative had
been opposed to the Committee taking a vote on the question. That
preference, however, applied only to the first question on the list.
The Committee might wish to take decisions on some other questions
before referring the articles of Chapter VI on civil defence to the
Working Group and the Drafting Committee.

45, The first question on the list was perhaps among the most
difficult ones and it was possible that there were other questions
on which the Committee would be able to take a decision immediately.
He would arrange for the 1list to be translated into all the working
languages and circulated early the following morning.

46. He asked whether the Drafting Committee or the Working Group
would like to meet the following day to deal with non-controvers:ial
questions.
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47.. Mr. BOTHE (Federal Republic of Germany), Chairman of the
Drafting Committee, said that it would be useful to meet the
following morning to organize the work of the Working Group.

48. The CHAIRMAN said that the Working Group would deal with
questions of substance,after which the Drafting Committee could
deal with drafting questions.

49, If the suggestion made by the United Kingdom representative
was followed, the Working Group and the Drafting Committee would be
two separate bodies. The Drafting Committee would be unable to do
any drafting until Committee II itself had taken decisions on the
suggestions submitted to it by the Working Group. That would
certainly delay the work.

50. If Committee II were to meet the following morning to discuss
the list, which was simple and contained nothing new, there could
be a joint meeting of the Drafting Committee and the Working Group
in the afternoon, by which time the scope of the Working Group's
work would have become much clearer.

51. Mr. HEREDIA (Cuba) said that, while it was no doubt true that
the Committee could take decisions which could then be elaborated
by the Working Group or the Drafting Committee, it was equally true
that the use of a list which provided a conspectus of the proposals
and suggestions made during the Committee's deliberations would
give rise to a number of procedural problems.

52. The rules of procedure laid down the order in which amendments -
should be voted upon and those rules should be observed in
providing guidelines or directives for the Working Group. A great
deal of time would inevitably have to be spent in deciding which of
the many amendments that had been submitted was furthest removed
from or nearest to the ICRC text, but unless that were done the
Committee would not be following the correct procedure. He there-
fore considered that it was better to transmit the gquestions which
had been discussed during the past few days forthwith to the
Working Group, which would then submit to the Committee a more
substantive document that was less difficult to analyse and on
which it could take decisions.

53. Mr. MAKIN (United Kingdom) said that his point of view was
similar to that of the representative of Cuba, namely that the best
procedure would be for the Working Group to deal with all the points
that had been raised. He had not, however, suggested that it was
not within the Committee's competence to take a vote before
transmitting the articles on civil defence to the Working Group.
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54, The CHAIRMAN said that he agreed with the representative of
Cuba concerning the proper voting procedure when amendments were
submitted in the usual form. That had not been the case, however,
in regard to some of the amendments to the articles of Chapter VI

on civil defence of draft Protocol I.

55. In the 1list of questions, there were some which were more
detailed than others and related to specific amendments; for
instance, the Yugoslav amendment to mention after "transport" also
"means of communication”, to which the Canadian representative had
objected. In that case, he thought that the Committee might want
to take a vote before transmitting the question to the Drafting

Committee.

56. He would simply ask the Committee whether or not it wished to
vote on each question in the list, and if it did not, the question
would be transmitted to the Working Group.

57. Mr. MARTIN (Switzerland) said that, if the list was to be
available early the following morning, he saw no reason why the
Committee should not meet at 11 a.m. to take decisions along the
lines suggested by the Chairman, which would enable the Working
Group to start its work in the afternoon.

58. Mr. SANCHEZ DEL RIO (Spain) said that he did not agree; the
Working Group should meet in the morning and in the afternoon to
discuss the 1list of questions and should make recommendations which

the Committee could consider the following day.

59. It would be a cumbersome procedure for the Committee to decide
whether or not to vote on each question. If the Working Group met
before the Committee to discuss the list, it might eliminate a
number of problems.

60. 1In answer to a question by Mr. MARRIOTT (Canada), the CHAIRMAN
said that the agenda for the sixty-ninth meeting of the Committee
would be the list of questions which it had discussed, in the hope
that some of them could be settled. That would make the work of the
Working Group easier. After that, it was not his intention to
convene, for the time being, any further meetings of the Committee.

/
61. Mr. JAKQOVLJEVIC (Yugoslavia) proposed that there should be a
joint meeting of the Drafting Committee and the Working Group the
following morning to organize their work. The list of questions
should be circulated but not discussed then.

62: Mr. SCHULTZ (Denmark) asked whether it would be possible for
a joint meeting to be held in the afternoon also.

63. The CHAIRMAN said that the necessary arrangements would be
made. The joiInt meeting might come to the conclusion that some of
the questions should be settled first in Committee II.

The meeting rose at 12.30 p.m.
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SUMMARY RECORD OF THE SIXTY-NINTH MEETING
held on Thursday, 13 May 1976, at 10.5 a.m.

Chairman: vlr. NAELIK (Poland)

ORGANIZATION OF 4ORX

1. The CHATIRMAN said that the next meeting of the full Committee
would be held on 19 May 1976 to consider the report of the Technical
Sub~Committee. The Committee would not, therefore. resume
consideration of articles 50 to 62 of draft Protocol I and articles
3% to 35 of draft Protocol II until the week beginning 24 May 1976.
Any proposed amendments should be submitted by 19 or 20 May 1975.

2. Further, the Committee would have to resume consideration of
article 3 of draft Protocol I and article 11 of draft Protocol II,
relating to definitions, towards the end of the Conference. He
invited the Drafting Committee/Working Group. to which those articles
had been referred, to appoint a small rrour for the purpose of
deciding whether to include any additional definitions or to modify
those provisionally accepted at the first session of the Conference.

3. With regard to the general progress of work, he said that, at
the most recent meeting of the General Committee, the Chairman of
Committee III and he. as the Chairman of Committee II, had expressed
the opinion that, if all went well, their Committees would finish
work by the first week of June 1976. Since the possibility of a
fourth session of the Conference, or an extension of the present
session, had not been broached, he felt that the Committee should
proceed on the assumption that the work of the Conference, or at
least of its Committees. should be completed at the present session,
in line with the decision taken by the Conference at the beginning
of the session. The last week of the session would, of course, be
reserved for the adoption of the Committees' reports. If the
General Committee took a different view at its next meeting, to be
held on 24 May 1976, Committee II could always modify its time-table
accordingly. In the meantime, he urged members of the Committee

and its subsidiary bodies to do their utmost to expedite the work.

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Provisional list of gquestions to be settled concerning civil
defence (CDDH/II/GT/66) (continued)
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y, The CHAIRMAN said that he wished to correct any impression that
he considered it preferable to vote at once on questions to be
settled which appeared in the provisional list (CDDH/II/GT/66)
rather than refer them to the Drafting Committee/Working Group. In
fact, he concurred in the general view that a premature vote would
be ill-advised. The sole purpose of the provisional 1list of
questions was to assist the Committee in reaching its conclusions;
he understood that a similar 1ist had beeh submitted o the Working
Group of Committee III. It was, of course, for the Committee to
decide whether to vote on some or all of the questions in the
provisional list or to refer them first to the Drafting Committee/
Working Group.

5. Turning to specific questions in the provisional 1list, he
reminded the Committee that it had already decided to refer the
questions under article 54 (definition) to the Drafting Committee/
Working Group. With regard to article 55 (zones of military
operations), his own view, as a lawyer and not as Chairman of the
Committee, was that question (1) - "Are military formations or units
exclusively assigned to civil defence work allowable?”, and question
(2) - "May military personnel (e.g. officers) be assigned to civil
defence work as individuals?" should, in view of their importance,
be the subject of negotiation in the Drafting Committee/Working
Group or possibly in a small group appointed to reach a compromise.
The subsidiary question of whether military personnel would enjoy
prisoner-of-war status in the event of capture by the enemy could

be dealt with only when the main questiors had been resolved. He
asked whether the Committee considered that the following questions

should also be the subject of negotiation: Question (3) - "Do zones
of military occupation include: (a) land, (b) water (fresh water
and sea water), (c) air?"; question (4) - "What means of transport

should civil defence have (a) overland facilities only, or (b)
vehicles and watercraft? (amendment CDDH/II/322 submitted by
Denmark at the sixty-fourth meeting (CDDH/II/SR.64)); (¢) sub-
paragraph (b) plus aircraft (oral proposal by the Syrian Arab
Republic at the sixty-fourth meeting); question (5) - "Should
telecommunication facilities also be included? (Yugoslav amendment
CDDH/II/358 to article 55, Romanian oral proposal concerning
article 57 at the sixty-sixth meeting (CDDH/II/SR.66)).

6. Mr. SCHULTZ (Denmark) said that, in his opinion, the whole of
the provisional 1list of questions should be referred to the Drafting
Committee/Working Group, since a vote at that stage on the
guestions as formulated would only create problems. It was not
possible to vote on principles and he trusted that, when the time
came, the Committee would vote on the basis of written texts.
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7. The CHAIRMAN said that he could not entirely agree, since
international conferences often voted on principles, leaving details
of drafting to be attended to later. He was, however, ready to

refer the questions listed under article 55 to the Drafting Committee/
Working Group. He asked whether the Committee wished also to refer
the following questions listed under article 56 (occupied

territories) to the Drafting Committee/Working Group.

Article 56 - Occupied territories

Questions: (1) Should the requisitioning of civil defence
buildings, matériel and transport facilities by

the Occupying Power be

(a) prohibited (see amendment CDDH/II/70,
submitted by thirteen Arab delegations)?

(b) permitted in certain cases (amendment
CDDH/II/323 submitted by Denmark)?

(2) Rights of the Occupying Power over civil
defence bodies:

(a) mandatorily limited: ICRC text + amend-
ment CDDH/II/323?

(b) wunlimited: civil defence to be able to
operate only with the permission and
under the supervision of the Occupying
Power (see amendment CDDH/II/352 submitted
by the Byelorussian Soviet Socialist
Republic, Ukrainian Soviet Socialist
Republic and the Union of Scviet Socialist

Republics)?
(3) Should the Occupying Power be prohibited from
compelling the civil defence to perform its
activities (see Yugoslav amendment CDDH/II/340)°?
(4) Should the Occupying Power give civil defence
bodies:
(a) every facility for performing their
activities (ICRC text)?
(b) to the extent feasible ... the facilities
necessary (Danish amendment CDDH/II/323,
para. 1)?

(5) Should article 56 include a paragraph 3, in
accordance with the United States amendment
(CDDH/II/346) to cover fighting in occupied
territories?
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8. Mr. MARRIOTT (Canada) said that the Drafting Committee/Working
Group might well decide to narrow the issues dealt with in the
provisional list of questions and would undoubtedly present
alternatives as a result of its deliberations and of possible
changes in position. The provisional list could therefore be
regarded as a useful working paper but the Committee should postpone
any decision until the Drafting Committee/Working Group had submitted
its report.

9. The CHAIRMAN asked whether the Canadian representative's
remarks applied to all the questions in the provisional 1list. Those
under article 59 relating to identification, for example, were
relatively simple.

10. Mr. MARRIOTT (Canada) said that while he agreed, it was still
not possible to predict the outcome of the discussions in the
Drafting Committee/Working Group.

11. The CHAIRMAN suggested, in the light of the discussion, and
in the absence of a request for a vote, that the provisional 1list
of questions to be settled (CDDH/II/GT/66) should be referred to
the Drafting Committee/Working Group.

It was so agreed.

12. The CHAIRMAN suggested that, when the Drafting Committee/
Working Group reached agreement on a given problem or set of related
problems, a small group should be appointed to deal with the actual
drafting.

It was so agreed.

Report of the Technical Sub-Committee (CDDH/II/371)

13. Mr. MARRIOTT (Canada) asked when the report of the Technical
Sub-Committee would be available.

14. The CHAIRMAN said that he would ask the Legal Secretary to
ascertain what the position was.

15. He asked if any member of the Technical Sub-Committee could
give some indication of the number of meetings required to complete
its work.
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16. Mr. SOLF (United States of America) said he hoped that the
Technical Sub-~Committee would be able to complete most of its work
at one more meeting. It could, for instance, adopt the chapters
relating respectively to documents, the distinctive emblem,
distinctive signals and communications (annex to draft Protocol I)
and also, provisionally, Chapter VI relating to civil defence.

The chapter relating to amendments might, however, give rise to
problems of substance which would reguire detailed examination. If
it were decided to appoint a sub~committee for the purpose, the
presence of the Chairman would be most helpful, in view of his
experience with the United Nations Conference on the Law of Treaties.

17. The CHAIRMAN said that he would be pleased to attend such a
sub-committee 1in a consultative capacity.

18. He asked whether the Technical Sub-Committee could adopt the
resolution relating to the International Telecommunication Union
(ITU) (CDDH/II/363) before it adopted the annex to draft Protocol I
as a whole. He understood that the ITU representative was anxious
to submit that resolution to the ITU Administrative Council as soon
as possible for inclusion in the agenda of the ITU Plenipotentiary

Conference in 1979,

19. Mr. SOLF (United States of America) said that the resolution
in question related to articles 8 and 9 of Chapter III (annex to
Protocol I). He therefore suggested that the Technical Sub-
Committee should take up Chapters III and IV of the annex before
Chapters I and II.

20. Mr. MARTIN (Switzerland) supported that suggestion.

The meeting rose at 10.55 a.m.
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SUMMARY RECORD OF THE SEVENTIETH MEETING
held on Wednesday, 19 May 1976, at 9.55 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Report of the Technical Sub-Committee (CDDH/II/B?l)(continued)

1. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, introducing the report of that body (CDDH/II/371), on
the annex to draft Protocol I, drew attention to the fact that it
covered various important matters which, because they involved
relations with certain other international organizations, should

be dealt with as quickly as possible.

2. A number of minor correctionsshould be made to the text of the
report: first, in paragraph 3 the word "as" should be inserted at
the end of the penultimate line; secondly, in paragraph 8 the-
three documents referred to should be "documents CDDH/II/363/Rev.1l,
CDDH/II/364/Rev.1l and CDDH/II/366/Rev.1"; thirdly, in the French
text only, in note 3 on page 5/6, all the words after "PERMANENT"
should be deleted; 1lastly, in the English text only, in the first
line of article 13, the word "intercept" should read "intercepting'”.

3. In view of the urgency of Chapters III - "Distinctive
signals™ - and IV - “Communications" - and since there had been no
divergence of views on them in the Sub~Committee, he suggested that
they should be dealt with first.

4, The CHAIRMAN agreed, and said that as there had also been no
divergence of views on Chapter II of the report, it could also be
dealt with very quickly.

5. There appeared tc be a minor difference concerning the words

in square brackets in Chapter I, article 2. He proposed, therefore,
that that chapter should be dealt with after Chapters II, III and
IV. Consideration of Chapter V should be postponed until

Committee II had completed its consideration of the articles on
civil defence in draft Protocol I. A decision could also be
deferred on Chapter VI, which, in his view, should not be included
in the annex to draft Protocol I, but rather in the Final
Provisions, possibly as article 86 bis.
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Chapter II

6. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said
that, In the Russian text at least, the wording of article 4,
paragraph 1, needed revision. It was clearly impdssible for an
emblem marked on a flat surface to be "visible from all directions®™.

7. Mr. HESS (Israel) said that, while his delegation could-
approve Chapter II of the report, it wished to point out, as it had
done at the second session of the Conference (CDDH/II/SR.50,

para. 68), that Israel used the Red Shield of David as the
distinctive emblem of the medical services of its armed force$s and
of the National Aid Society, while respecting the inviclability of
the distinctive emblems of the 1949 Geneva Conventions. . That
applied also to Chapter II of the annex to draft Protccol I.

Chapter II was adopted by consensus. 1/

Chapter III1

8. Mr. MATTHEY (Observer, International Telecommunicaticn Unien},
speaklng at the invitation of the Chairman, said that the
Technical Sub-Committee had asked him to repeat in Committee II
some of the essential points of his statement in the Sub- Commlttee
concerning Chapters III and IV of the report and the draft
resolutions, in particular draft resolution CDDH/II/363/Rev.l.

The Technical Sub-Committee had also asked him to request that his
statement should be annexed to the report of Committee II to the
plenary Conference, so that the information should be available

to all delegations to the Conference.

9. He pointed out that at earlier sessions of the Conference
emphasis had been laid on the need for co-ordination between the
Government departments concerned with the Conference and national
telecommunication administrations on the Conference's radio-
communication requirements. The problem had been set out in a
memorandum from the International Frequency Registration Board to
the second session of the Conference (CDDH/213). Largely in
response to that memorandum, there had been unanimous agreement in
the Technical Sub-Committee on the draft texts of articles 7, 8 and
9 of the annex to draft Protocol I and on the draft resolution
calling for government action in preparation for the general World
Administrative Radio Conference to be held in 1979 (CDDH/II/363/
Rev.1). Two recommendations, by the ITU Plenipotentiary Confererce
(Malaga -~ Torremolinas 1973) and the World Administrative Maritime
Radio Conference (Geneva 1974), contained in the annexes to
document CDDH/211, submitted by the ITU, also related directly to
that subject.
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10. The radio frequency spectrum was a natural resource knowing no
political frontiers; while it belonged to all mankind, it was the
property of no one. In the present state of the art, the part of
the spectrum usable for telecommunications was finite and demands
for its use by Governments and private operating agencies far
exceeded what was available. The use of the spectrum accordingly,
was the subject of an intergovernmental treaty - the Radio
Regulations. The competent forum for the revision of the
Regulations was the ITU World Administrative Radio Conference
(WARC), which comprised 148 States. Proposals from Governments
involving revision of the Radio Regulations had to be submitted for
distribution among members of ITU approximately one year before

the next WARC. Proposals involving revision of the use of radio-
communication services for safety purposes required a great deal

of detailed study and co-ordination within each country and

between the telecommunication authorities of the various countries.

11. The WARC did not meet frequently: one had been held in 1959
and another was planned for 1979; after that, there was no reason
to suppose that there would be another until the end of the

century. The agenda for the 1979 Conference would be fixed by the
Administrative Couneil of ITU at its session opening on

14 June 1976. Before doing so, it would have to consult the 148
members of ITU by telegraph. It was most important, therefore, that
the Administrative Council should be informed of draft resolution
CDDH/II/363/Rev.l at the earliest possible moment.

12. He accordingly proposed that if that draft resolution was
adopted by Committee II - before being referred to the plenary
Conference - it should be sent to the ITU Administrative Council
for its information, through the Secretary-General of the ITU.

13. In order to ensure that the telecommunication administrations

of all members of ITU would be informed as quickly as possible,

the International Frequency Registration Board had agreed to
circulate the draft resolution to them upon request from a member of
the Union. The Swiss delegation had kindly agreed to make arrange-
ments with the Swiss Government to that end. That procedure was to
be adopted in addition to the arrangement referred to in operative
paragraph 1 of the draft resolution.

14, Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that,
in article 5, paragraph 2, the two English words "identification

and recognition" had been translated in the Russian version by the

- single word "opoznavanie". He wondered whether the two words in
English were really necessary.
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15. Mr. SOLF (United States of America) said that, in the present
context, the word "identification" meant what. the party opersating the
medical means of transport did by the use of markings, visual
signals, etc.; while the word "recognition" meant what the other
party did in noting that the means of transport in question was
medical. The "identification" was designed to secure the
"recognition®.

16. Mr. MARRIOTT (Canada) and Mr. MAKIN (United Kingdom) agreed
that the use of the two words in English was important to the sense
of the paragraph.

17. Mr.*JAKOVLJEVIé’(Yugoslavia) asked whether the word "should” in
article 6, paragraph 2, implied an obligation for medical aircraft
to carry the lights referred to or simply that, if they csrried the
lights, the signal should be visible in as many directions as
possible.

18. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, said that the use of the word "should", as opposed to
the word "shall", implied that there was no obligation, but merely
that the procedure was highly recommended. The recommendation,
however, applied to both points referred to by the Yugoslav
representative. -

19. Mr. MARTIN (Switzerland) drew attention to the last sentence
of article 5, paragraph 1, which said that "the use of all
signals referred to in this chapter is optional."

20. Mr. FOURKALO (Ukrainian Soviet Socialist Republic) noted that,
neither in the definition of medical means of transport, nor in

the provisions governing the flight of medical aircraft over front
lines and over areas controlled by the adverse party, nor in the
articles on radio communications in the annex to draft Protocol I,
was there any reference to the fact that medical means of transport
should not use secret codes and ciphers for their wireless
communication. In his delegation's view, such a reference would o
much to ensure the safety of the parties to a conflict as well as
of the means of medical transport. He therefore proposed that a
provision along the lines of the second paragraph of Article 34 of
the second Geneva Convention should be added to the annex to draft
Protocol I.

21. Mr. SOLF (United States of America) considered that the point
raised by the Ukrainian representative, though valid, was already
covered by article 29, paragraph 2, of draft Protocol I, adopted
at the fifty-second meeting of Committee II, the first sentence

of which read: "Medical aircraft shall not be used to collect or
transmit intelligence data and shall not carry any equlpmenc
intended for such purposes'.
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22, Mr. FOURKALO (Ukrainian Soviet Socialist Republic) thought that
the paragranh in quéstion did not altogether meet his point. For
instance, an adverse party listening to coded niessages sent by
medical means of transport would have considerable difficulty in
establishing whether intelligence was being transmitted, or simply
weather reports.

2%. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, sald that he had some doubts about the advisability of
including such a provision in the annex to draft Protocol I, which
related solely to technical means of identification. The Ukrainian
proposal, on the other hand, concerned general policy and should
therefore be dealt with elsewhere in the Protocol. In his opinion,
it was largely, if not entirely, covered by article 29, paragraph 2
of draft Protocol I as adopted.

24, Mr. MARRIOTT (Canada) said that, while he had some sympathy with
the Ukrainian representative's point, he agreeed that it should not be
dealt with in the znnex. He suggested that the Ukrainian represent-
ative might raise the matter by re-opening the discussion on article
29 of draft Protocol I at an appropriate time.

25. Mrs. DARIIMAA (Mongolia) said it was her understanding that,

once an article had been adopted, no further amendments to it could

be submitted. If that was so, she did not see how the Ukrainian
representative could introduce his proposal in relation to article 29,
which had already been adopted.

26. In her opinion, the Ukrainian proposal was of the utmost
importance. Countries lacking vhe necessary skill and equipment might
well misinterpret coded signals transmitted by medical aircraft

flying over their territories with the result that such aircraft,

even if in no way at fault, might be shot down by ground defence
units. That applied particularly in the case of national liberation
movements, :

27. The CHAIRMAN seid that he wished to remind the Committee that, .
under rule 32 of the rules of procedure, discussion could be re-
opened on an article that had been adopted if the Conference sc
decided by a two-thirds majority of members present and voting.
Under rule 50, rule 32 applied mutatis mutandis to committees.

28. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub=-
Committee, said that the technical methods of identification ,
provided for in the annex ranged from the simple tc the complex, the
idea being that the appropriate method would be selected according
fo the circumstances that obtained for a given medical flight. The
availability and co-ordination of simple methods of identification
ought to preclude the type of accident which the representative of
Mongolia had in mind.
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29. Mpr., FOURKALO (Ukrainian Soviet Socialist Republic) said that
the explanation given by the Chairman of the Technical Sub+Committee
had persuaded him that the place for the Ukrainian proposal was not
in the technical annex but:elsewhere in the Protocol. His dele-
gation reserved the right, however, to revert to the matter later.

30. Mr. SOLF (United States of America), referring to paragraph 3
of article 7 (CDDH/II/371), stated that the article numbers
appearing: between square brackets as at present numbered were the
following: articles 23, 24, 26 bis, 27, 28, 29, para. 4, 30 and 31.

31. The CHAIRMAN said that it was not possible to predict the
numbering of articles in the final text of draft Protocol I. He
therefore considered that the square brackets should remain for the.
time being.

32. Mr. MATTHEY (Observer, International Telecommunication Unien),
speaking at the invitation of the Chairman, said that the United
States representative's proposal would apply equally to Chapter IV,
article 9 (CDDH/II/371).

Chapter III was adopted by consensus.1/

Chapter IV

33. Mr. CLARK (Australla), referring to article 13 (CDDH/II/371,
p.12), sald that if the reference to"the Convention on Inter-
national Civil Aviation" was to the Chicago Convention of

7 December 1944, that should be specified in the text.

34. The CHAIRMAN said that the necessary change would be made.,

Subject to that drafting change, Chapter IV was adopted by
consensus. 1/

35. The CHAIRMAN invited the Committee to consider next the draft
resolutions (CDDH/II/363/Rev.l, CDDH/II/364/Rev.l and CDDH/II/366/
Rev.1) at the end of the report of the Technical Sub-Committee.

They were addressed towthe_InternationalfTelecommunication Union
(ITU), the International Civil Aviation Organization (ICAO) and the
Inter-Governmental Maritime Consultative Organization (IMCO)
respectively; and they were 1nterre1ated,'although each concerned
matters within the competence of the appropriate organization. Trat
addressed to the ITU was.the most urgent, in that the ITU represent-
ative was anxious that it should be submitted to the ITU
Administrative Council as soon as pOSSlble and in time for. 1nclu%10n
in the agenda of the ITU World Administrative Radio Conference tu

be held in 1979.

1/ For the texts of chapters II, III and IV of the annex,
see the report of Committee II, (CDDH/235/Rev.l, annex I).
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Draft resolution CDDH/II/363/Rev.l

36. Mr. CLARK (Australia) said that he was satisfied with the
content of the draft resolution, but wondered why the title referred
only to "Medical Transports Protected Under the Geneva Conventions
of 1949%, He suggested adding, at the end of the title, the words
and the Additional Protocol®.

37. Mr., MARRIOTT (Canada) noted that the words "any instruments
additional to those Conventions" were mentioned in sub-paragraph (b)
under "Having noted". He suggested that the text would be clearer
if the word "under" were repeated before the word "any", just as

the words "pour" and "por" were repeated in the French and Spanish
texts respectively.

38. Mr. MATTHEY (Observer, International Telecommunication Union),
speaking at the invitation of the Chairman, said that the wording
had been taken from the Recommendation referred to, but considered

the Canadian suggestion a useful one.

The Canadian suggestion was adopted.

Draft resolution CDDH/II/363/Rev.l, as amended, was adopted
by consensus.

39. Mr. SOLF (United States of America) proposed that, in view of
the urgency referred to by the Chairman, the Committee should
request the Chairman to take steps to ensure that the President of
the Conference transmitted the resolution to the ITU Administrative
Council, through the Secretary-General of the Conference and the
Secretary-General of ITU, without delay, stressing the importance
of placing it on the agenda of the next World Administrative Radio

Conference.

It was so agreed.

Draft resolutions CDDH/II/364/Rev.l and CDDH/II/366/Rev.1l

40, The CHAIRMAN, referring to draft resolution CDDH/II/36U4/Rev.1,
drew attention to the square brackets enclosing the words "the
President of", after the heading "Requests" and, in the last
paragraph, to those enclosing the words "the Governments invited to
the present Conference"”. He also suggested that, in that last
paragraph of the resolution, the word "urged" should be replaced by
the word "reguested”.
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41, Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee,; thought the word "requested" was an improvement. The
reason for the square brackets referred to was that the three draft
resolutions had been prepared at different times and by different
specialists. He thought the square brackets could now be deleted.

42, Mrs. DARIIMAA (Mongolia), noted that in the first line of the
preamble to draft resolution CDDH/II/364/Rev.l the English and
French texts referred only to "combatant forces",; whereas the
Russian text had "combatant forces of the parties". She asked
whether the words "of the parties” were necessary in the Russian
text.

43. Mr. MAKIN (United Kinzdom) said that it was an error to include
the phrase "of the parties"™, since the draft resoluticn partly
concerhed neutral countries.

4y, -MrlkaASNOPEEV (Union of Soviet Socialist Republics) agreed.

45. Mr. MARTIN (Switzerland) doubted whether the expression
"forces combattantes"™ could be used of neutrals.

46, Mr. ALBA (France) said that perhaps the expression "formations
de combat™ could be used instead.

47.. Mr. MARRIOTT (Canada) supported by Mr. SOLF (United States of
America), proposed that the word "combatant" should be replaced by
the word "armed”. Armed forces need not be combatants in a
conflict.

The proposal was'adopted.

48. Mr., KIEFFER (Switzerland), Chairman of the Technical Sub- ,
Committee, reminded members of the Committee that although the draft
resolutions might contain expressions which they did not consider
essential, they could be important to the bodies to whom they were
addressed. The titles of all three draft resolutions should,
however, be brought into Iine and should be completed by the
addition, after "protected under the Geneva Conventions of 1949",

of the phrase "and the Additional Protocols".

49. Mr. MATTHEY (Observer, International Telecommunication Union),
speaking at the invitation of the Chairman, said that he had received
a request from.the International Civil Aviation Organization (ICAQ)
to the effect that the phrase in question should be included in the
title, since the additional Protocols afforded greater protection
and the possible use of modes and codes might have to be extended.
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50. Mr. BOTHE (Federal Republic of Germany) sald that if draft
resolution CDDH/II/363/Rev.l was to be transmitted to ITU immediately,
the word "draft" should be inserted in the title before the words
"additional Protocols". The word "draft"™ should perhaps be included
in all the titles and placed in square brackets until the

resolutions had been adopted at a plenary meeting. The other words
in square brackets to which the Chairman had referred earlier might
also require amendment. Instead of the President of the Conference
it might be more appropriate to request the depositary Government

to transmit the documents referred to and to request the Governments
signing the Protocols to lend their full co-operation. The brackets,
therefore, should be left for the time being.

51. The CHAIRMAN agreed that the word "draft" might be included in
the titles and should be placed in square brackets. If the draft
Protocols were not adopted during the current session the draft
resoluticns” would have no purpose and would be purely informative
even though transmitted to the organizations concerned.

52. - Mr, MARRIOTT (Canada) doubted the wisdom of using the word
"draft” in the titles to the draft resolutions: one could not be
protected under a draft Protocol. He proposed adding instead, after
the words "medical transport’ or "medical aircraft", the phrase
"protected under the Geneva Conventions of 1949 and any instruments

additional thereto".

That proposal was adopted.

5%, Mr. MARTIN (Switzerland) said that in the French version of
the titles it would be necessary to say "any instruments additional
to the Conventions®.

54, Mrs. DARIIMAA (Mongolia), referring to the comments of the
representative of the Federal Republic of Germany, said that it
would be better to retain the phrase "the Governments invited to the
present Conference", since the additional Protocols would probably
be signed by countries which were not signatories to the Geneva
Conventions and it would be better to reflect the realities of the

situation.

55. Mr. MAKIN (United Kingdom) suggested that both the brackets

and the words within them should be left for the time being and that
the Chairman should be authorized, in co-operation with the
Secretariat, to adjust the words to the circumstances when the out-
come of the Conference was known.

56. The CHAIRMAN thought that the square brackets could be left
round "the President of" in draft resolutions CDDH/II/364/Rev.l and
CDDH/II/366/Rev.1, since when the Protocols were signed it would be
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more appropriate to mention the depositary Government, but the
brackets round "the Governments invited to the present Conference"
should be deleted, for it was important for the request to be
addressed to all potential Parties to the Protocols.

57. Mr. MATTHEY (Observer, International Telecommunication Union),
speaking at the invitation of the Chairman, said that, as far as he
could say, the text as it stood, with the square brackets removed,
would be acceptable to ICAO. He was unable to speak for IMCO.

58. Mrs. DARIIMAA (Mongolia) said she would prefer to see the second
phrase in square brackets worded: "all Governments represented at
the present Conference", as that would give the widest circulation

to the proposals contained in the draft resolutions.

It was decided to delete the square brackets round the phrase
"the Governments invited to the present Conference”.

59. Mr. BOTHE (Federal Republic of Germany) said that, to facilitate
a declision, he was prepared to agree to the deletion of the square
brackets round the words "the President of", although he was afraid
that the discussion on what words to use would be re-opened in the
plenary meeting of the Conference.

It was decided to delete the square brackets round the words
"the President of".

60. The CHAIRMAN pointed out that the draft resolutions would be
submitted to the Drafting Committee of the Conference for review.

Draft resolutions CDDH/II/36U4/Rev.l and CDDH/II/366/Rev.l were
adopted, as amended, by consensus.

61. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, said that while the urgency of the resolution addressed
to ITU had been specifically recognized, it was important that there
should be no undue delay in transmitting the other two resolutions.
He wondered whether there were any dates by which they, too, should
be received.

62. The CHAIRMAN said that the draft resolutions would be voted on
in the plenary meeting about 10 or 11 June. He had no information
about the date when they should be received by the two organizations.

The meeting rose at 12.45 p.m.
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SUMMARY RECORD OF THE SEVENTY-FIRST MEETING
held on Thursday, 20 May 1976, at 10.10 a.m.
Chairman: Mr. NAHLIK (Poland)

In the absence of the Chairman, !Mr. K. Saleem (Pakistan),
Vice-Chairman, took the Chair.

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol T

Report of the Technical Sub-Committee (CDDH/II/371) (continued)

Chapter T

1. The CHAIRMAN invited the Committee to consider Chapter I of the
draft annex to draft Protocol I (CDDH/II/371, pp. 3 to 6).

2. Mr. SOLF (United States of America). speaking on a point of
order, referred to the words "and religious" which appeared between
square brackets in paragraphs 1 and 2 of article 2 of the draft
annex, said that the annex was intended to implement draft Protocol
I and should therefore be consistent with it. Article 15, paragraph
5, of draft Protocol I, which had been adopted by Committee II at
the second session of the Conference, stated that the provision of
the Conventions and of the Protocol concerning the protection and
identification of permanent medical personnel should apply equally
to religious personnel attached to civilian medical units, but said
nothing about temporary religious personnel. It would not be
pcssible to include the words "and religious" in article 2 of the
annex unless article 15, paragraph 5, of draft Protocol I was
reconsidered. Under rule 21 of the rules of procedure, he asked
for a ruling on the matter from the Chairman.

3. Mr. KUSSBACH (Austria) said that the terms used in article 15
of draft Protocol I and article 2 of the draft annex might indeed
lead to scme confusion. With regard to the remark by the United
States representative that temporary religious personnel were not
mentioned in article 15, he observed that temporary medical
personnel were not mentioned there either. The problem was there-
fore of a more general nature than had been suggested by the

United States representative, since it was relevant also to medical
personnel. He considered that the words "and religious"™ should be
kept in article 2 of the draft annex, even if that was inconsistent
with the text of the draft Protocol.
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y, Mr. KLEIN (Holy See) said that the question of the permanent

or temporary status of religious personnel gave rise to both a

- problem of drafting and, more important, a problem of substance. He
could see no reason why religious personnel should not have
temporary status. Just as the need might arise for additional
medical personnel, so might additional religious personnel be
required to replace those who were wounded or missing.

5. Mr. BOTHE (Federal Republic of Germany) considered that the
only question on which it would be appropriate to take a decision
at the present stage was whether or not the problem of temporary
religious personnel could be dealt with in the context of article 2
of the draft annex. He agreed with the United States representative
that the question of protection of temporary religious personnel
should first be settled in the context of draft Protocol I, which,
in article 15, paragraph 5, referred only to permanent personnel.
If the text of that paragraph was considered by a number of
delegations to be unsatisfactory, the only possible solution would
be to decide, by a two-thirds majority, to reconsider it. In the
present situation, however, the Committee could not adopt article 2
of the draft annex with the words that appeared between square
brackets.

6. Mr. MARRIOTT (Canada) fully endorsed the views expressed by the
previous speaker. With regard to the comments by the representative
of Austria, he observed that temporary medical personnel were the
subject of a tentative definition accepted by Committee II at the
second session of the Conference (see the report of Committee II -
CDDH/221/Rev.1, p.13).

7. Mr. MAKIN (United Kingdom) said that since nobody seemed to
object to the deletion of the word "permanent" from the second
sentence of draft Protocol I, article 15, paragraph 5, the simplest
solution might be for a delegation to make a formal proposal for

the deletion of that word. If such a proposal, which his delegation
would be prepared to support, obtained the required two-thirds
majority, the Conmittee could then decide to delete the square
brackets from article 2 of the draft annex.

8. Mr. SOLF (United States of America) said that the matter he

had raised and the ruling he had requested were totally unrelated

to the substance of the provisions in question. The difficulty he
encountered arose only from the inconsistency which existed between
the words in sguare brackets and the text of article 15, paragraph 5.
His delegation would have no objection to keeping those words in
square brackets in article 2 of the annex until the basic problem
had been solved.
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9. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, sald that the Committee could decide to leave the words
"and religious' between square brackets until such time as the
basic problem had been solved.

It was so agreed.

10. Mr. KUSSBACH (Austria) observed that in the second sentence of
draft Protocol I, article 15, paragraph 5, the word "permanent™ had
been included by mistake. As far as substance was concerned, he
agreed with the representative of the Holy See that there was no
reason to draw any distinction between medical and religious
personnel for the purposes of the provisions under consideration.
Consequently., he proposed the deletion of the word "permanent" from
draft Protocol I, article 15, paragraph 5, and the delétion of the
square brackets from article 2 of the draft annex.

11. Mr. SOLF (United States of America) said that article 15 of
draft Protocol I had been the subject of lengthy discussions at the
second session of the Conference. He considered, therefore, that
the proposal by the representative of Austria should not be put to
the vote immediately. It was not on the agenda of the meeting and
delegations should, as was customary, be given some time to reflect

on it.

12. Mr. MARTIN (Switzerland) supported that view. He drew
attention to the fact that the term Ypermanently attached", which
appeared in the original ICRC text of draft Protocol I, article 15,
paragraph 6, had been replaced by the single word "attached" in the
text of article 15, paragraph 5, adopted by Committee II at the
second session of the Conference. Furthermare, article 1 of the
draft annex contained a reference to draft Protocol I, article 18,
paragraph 3, in which the word "permanent”™ did not appear, whereas
article 2 of the draft annex contained no such reference even
though it was clearly based on the same provision. That omission
should perhaps be made good. The fact that the Technical Sub-
Committee had placed the words "and religious” between square
brackets indicated the existence of a problem which required
consideration, and his delegation was inclined to favour the
proposal by the Austrian representative.

13. The CHAIRMAN said that the Austrian proposal was perhaps a
little far-reaching. At the present stage, he would be prepared to
entertain a proposal to reconsider article 15, paragraph 5. The
Committee would probably be able to take an immediate decision on
such a proposal, whereas consideration of any amendments to the
paragraph itself would have to be deferred until delegations had
had time to study them.
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14. . Mr. KRASNOPEEV (Union of Soviet Socialist Republics) agreed
that an immediate decision should not be taken on such-a complex
matter. -He had some doubt about the de51rab111ty of maklng '
~provision for a special category of temporary rellglous personnel.
He suggested that square brackets should be placed round the words
"and religious” in note 3 on page 5/6 of the report of the Technical
Sub-Committee (CDDH/II/371) and that consideration of the question
should be deferred until a decision had been taken on the status of
the personnel concerned.

15. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, supported that suggestion.

16} Mr. KLEIN (Holy See) observed that the word "temporary" did
not apply to the religious duties of the individuals concerned but
only to their assignment to the victims of armed conflicts.

17. Mr. CLARK (Australia) supported the view that the Committee
should not take a decision on article 2 of the draft annex-until the
question of principle raised in connexion with draft Protocol I,
article 15, paragraph 5, had been settled.

18. Mr. KUSSBACH (Austria) proposed that article 15, paragraph 5,
should be reconsidered. He agreed, however, that the Committee
should wait to discuss any amendments until they were circulated.

19. The CHAIRMAN said that, in the absence of any objections, he
took it that the Committee agreed to reopen discussion on article
15, paragraph 5.

It was so agreed.

20. The CHAIRMAN said that any amendments to article 15, paragraph
5, of draft Protocol I, should be submitted in wrltlng "In Chapter
I of the draft annex the square brackets would remain round the
words "and religious" wherever they occurred in article 2 and would
be inserted in note 3, pending reconsideration of article 15,
paragrarh 5.

21. Mr. MAKIN (United Kingdom) proposed that in the title of the
annex, the words "means of" should be deleted where they occurred
tw1ce, and that the word "recognition" should be inserted before
fand marklng" in the first line. The tltle would then read
"Regulat ions concerning the 1dent1f1catlon, recognition and marking
of medical personnel, units and transport, and civil defence
personnel, equipment and transport".
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22. Mr. MARRIOTT (Canada) agreed with the first of those proposals
on condition that it applied only to the English text. The word
"recognition™ should, he thought, be introduced in all the language
versions. Moreover, "transport™ should be amended to read "trans-
ports", as in the text adopted for article 21.

23. Mr. BOTHE (Federal Republic of Germany) endorsed those remarks.

24, Mr. ALBA (France) proposed that in the French version of
article 2, "doit"™ should be changed to “devrait'.

25, The CHAIRMAN said that since the French representative's point
was a mere question of translation, the Committee would not object

to it .

26, . He took it that there were no objections to the United Kingdom
amendment to delete the words "means of” which appeared twice in the
title of the English version.

The amendment was adopted.

27. 'The CHAIRMAN asked whether there were any objections to the
United Kingdom amendment to include the word "recognition® after
"identification™ in the title.

28. Mr. KRASNOPEEV (Union of Soviet Socialist Republies) said that
his delegation was satisfied with the Russian version of the title
as it stood, since in Russian the idea of recognition was included

in that of identification.

29. Mr. ALBA (France) and Mr. SANCHEZ DEL RIO (Spain) said that
they were satisfied with the French and Spanish versions of the

title respectively.

30. The CHAIRMAN suggested that the word "recognition" should
therefore be included in the English text only.

It was so agreed.

31. The CHAIRMAN asked whether there were any objections to the
Canadian proposal to amend "transport™ to "transports" wherever it
occurred in the title of the English version.

32. WMr. MAKIN (United Kingdom) said that he had no objections to
the amendment.

The amendment was adopted.
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33.. Mr, IJAS (Indonesia) proposed that, since in some countries
many people did not know their exact date of birth, the words
"date of. blrth" in article 1, paragraph 1 (d) should be amended to
_read age™ v

34, Mr. MARTIN (Switzerland) wondered what the words "if normally
used" in article 1, paragraph 1 (d) meant in relation to the surname
of the holder of the identity card.

35. Mr. KIEFFER (Switzerléna) Chairman of the Technical Sub-
Committee, replied that in some countries surnames were hardly used
at all.

36. Mr. MARTIN (Switzerland) said that the word "normally" would
imply that the surname might otherwise be used in an abnormal
fashion. It would be better to say "habitually" ("habituellement™)
or "if it is used” ("s'il est utilisé").

37. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, salid that the Indonesian proposal to change "date of
birth" to "age" had not been discussed in the Techrniical Sub-Committee,
However, mention of age in a document of a lasting nature would
create a problem because age increased with time. He therefore
suggested that the words "date of birth"™ should be kept, and that
when the date was not known it might be replaced by the most

accurate indication available within the intention of the article.

38. Mr. KRASNOPEEV (Union of Soviet Socialist Republies) suggested
that a foot-note should be included to the effect that the age at
the date of issue of the identity card should be given whenever the
date of birth was not available.

39. Mr. ALBA (France) agreed with the representative of the Unicn
of Soviet Socialist Republics with respect to the date of birth.
To meet the point raised by the Swiss representative, he suggested
that "legally™ should be used instead of "normally”.

40. Mr. CLARK (Australia) proposed that, after "date of birth",

the words "or age at date of issue” could be inserted, and the
identity card itself amended by adding the words "or age"” after

"date of birth", which together with the date of issue on the cover
should take care of the point raised by the Indonesian representative.

41, Article 2, paragraph 2, should be revised in the light of the
discussion on the legal validity of foot-notes that had taken place
in the Technical Sub-Committee.



- 181 - CDDH/II/SR.T1

42. Mr. URQUIOLA (Philippines) agreed with the Indonesian proposal.
Furthermore, he suggested that the sex of the card-holder should

also be indicated.

43, Mr. EL HASSEEN EL HASSAN (Sudan) said that in his country the
problem of persons without a birth certificate had been overcome by
causing them to appear before a medical commission which determined
their age. Since the proposed identity card would be essentially
for medical personnel, there should be no problem in obtaining
certificates stating a presumed age.

by, Mr, MAKIN (United Kingdom) thought that a single formula would
be simpler. Either "age"™ or "date of birth"™ would be acceptable to

his delegation.

45. Mr. SOLF (United States of America) pointed out that in many
countries, including his own, the date of birth was a most important
indication and the easiest way to check identity. The card was
intended to permit the authorities of both parties to a conflict to
check an individual's identity and his authority to bear the Red
Cross emblem, and with the date of birth it would be possible for
many couniries to check the authenticity of the card. Without

that indication, embarrassment and difficulty might be caused to the
bearer. His delegation would therefore not wish to delete mention

of the date of_birth.

L6, Mr. MARRIOTT (Canada) pointed out that if the Committee took
a decision to lnclude an indication other than date of birth in the
annex, that might clash with Article 40 of the first Geneva
Conventicn of 1949. C(Civilian medical personnel might later become
military personnel, in which case their date of birth would have

to be given. The Drafting Committee of the Conference might there-
fore find it necessary to reconcile the annex with the provisions
of Article 40 of the first Convention.

47. Mr. BOTHE (Federal Republic of Germany) suggested that a more
accurate wording might be "date of birth or, if not available,
other information concerning age on date of issue'.

48. Mr. CZANK (Hungary) pointed out that if age could be determined
by a medical commission, it would be easy to provide the year of

tirth.

49. MNr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, pointed out that since the identity card had to be small,
lengthy explanations must be avoided. Where the date of birth was
available, it should be used. If it was not available there must

be the possibility of giving another useful indication.
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50. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) sald he
would prefer the addition of the words "age at date of issue" Ir
the year of birth was given, complicatlons might arise because of
the various calendars in use in different countries.

51. The CHAIRMAN said that, if he heard no furthér objection, he
would take it that the words "(or, if not available, age on date of
issue)' should be added after the words "date of birth" in article 1,
paragraph 1 (d).

It was so agreed

52. Mr. MARRIOTT (Canada) pointed out that the words "date of blrth“
were also included in article 2, paragraph 2.

53. The CHAIRMAN said that if he heard no objection, he would take
it that the addition would also be made in article 2, paragraph 2.

It was so agreed.

54, Mr. MARRIOTT (Canada) said that for the sake of brevity and
simplicity he would dlike the proposed specimen identity card, which

q

was only a suggested model, to remain unchanged.

55. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) noted
that 1t was impossible to cover all possibilities and proposed that,
on the identity card, the word "age” should be inserted in square
brackets .after the words "date of birth%, it being understood that
the holder's age was his age on the date of issue.

56. Mr. KIEFFER (Switgzerland), Chairman of the Technical Sub-
Committee, supported that proposal.

57. Mr. MARRIOTT (Canada) said that the wording propased by the
representative of the Union of Soviet Socialist Republics had the
merit of being brief. He had no objection tc if%.

58. The CHAIRMAN said that, if he heard no objection, he would
take it that the Soviet Unlon representative's proposal was adop ed.

It was so agreed.

59. The CHAIRMAN inquired whether any member had any objection fo
the Philippine representative's proposal that the holder's sex
should be indicated on the identity card..
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60. Mr. MARRIOTT (Canada) said that the addition of such information
would add nothing to the identification process. The Philippine
representative had apparently been concerned over the use of the

word "his™. In common legal practice, however, the word "his" was
taken to include "her" wherever appropriate. Consequently, no
amendment was required.

61. Miss MINOGUE (Australia) said that it would make little
difference whether the holder's sex was indicated or not, since that
would in any case be apparent.

62. Mr. URQUIOLA (Philippines) withdrew his proposal.

63. The CHAIRMAN drew the Committee’s attention to the French
proposal that the word "normally™ should be replaced by the word
"legally” in the ninth line of article 2, paragraph 2.

64. Mr. MARTIN (Switzerland) recalled that he had suggested that
the word habituellement should be used in the French text. There
were, however, many alternative renderings that would be satisfactory.

65. Mr. ALBA (France) said that habituellement would be acceptable
to him.

66. Mr. MARRIOTT (Canada) said that the word "habitually" was
acceptable in English and was difficult to misinterpret.

67. Mr. SOLF (United States of America) azreed that the word
Thabitually™ was to be preferred.

68. Mr. SANCHLDZ DEL RIO (Spain) said that the question raised by
the Swiss representative would not be solved by the use of the word
"habitually” because the surname was often not commonly employed.
The verb "used" gave rise to a number of problems and should
therefore be omitted; also, "if" should be amended to "where".

69. Mr. MARTINS (Nigeria) said that the words "if normally used"
were unnecessary. A person was normally identified by his surname
and could always state it, even if he did not generally use it.

70. Miss MINOGUE (Australia) suggested that the words "family name"
should be used instead of "surname®.

71. The CHAIRMAN suggested that the words "full name" might be an
improvement,

72. Mr. SOLF (United States of America) pointed out that the full
names of some persons were extremely long, particularly in the
case of royalty.
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73. Mr. RUIZ PEREZ (Mexico) confirmed that in Latin America a
person's full name was often very long; difficulties might there-
fore arise in ensuring that the card was of the same size in all
countries. He considered that the words "if normally used" should
be deleted in article 1, paragraph 1 (d), and in article 2,
paragraph 2.

T4. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Conmittee, pointed out that in article 1 the word "shall" was used,
and in article 2 the word "should".

75. Mr. MARTIN (Switzerland) noted that the difference between
"shall”™ and "should" implied a difference in treatment between
permanent and temporary personnel.

76. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that
it was not essential that the standards applicable to permanent
personnel should be identical with those applicable to temporary
personnel. In any case, there was no need to change the Russian
text. :

77. Mr. ALBA (France) said that if the word “shall® was replaced
by the word "should”, the words "if normally used" could be deleted.

78. Mr. SOLF (United States of America) said that since different
countries used names in different ways and since under article 1,
paragraph 2, each State could prescribe its own identity card, the
simplest solution might be to use the word "name".

79. Mr. MAKIN (United Kingdom) agreed that the use of the word
"name™ would solve the problem. He also considered that "shall"
should be amended to "should"™ in article 1, paragraph 1.

80. The CHAIRMAN said that, if he heard no objection, he would
take it that the word "shall” should be amended to "should” in
article 1, paragraph 1, and that the words "surname, if normally
used, and first names" should be replaced by the single word '"name"
in article 1, paragraph 1 (d) and in article 2, paragraph 2.

It was so agreed.

8l1. Mrs. DARIIMAA (Mongolia) noted that article 1, paragraph 2
and article 2, paragraph 1 referred to "High Contracting Parties',
whereas article 7 mentioned in addition "and the parties to a
conflict". She pointed to the need for uniformity throughout the
annex.
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82. She further asked whether the Technical Sub-Committee had taken
into account the provisions of draft Protocol I, to the effect that
the Protocol should be applicable to national liberation movements.
Were national liberation movements authorized to issue identity
cards or not?

83. Mr. KHAIRAT (Egypt) proposed that the Committee should adopt
the words "each party to the conflict", in conformity with article
18 of draft Protocol I.

84. Mrs. DARIIMAA (Mongolia) said that she had no objection to
that proposal.

85. The CHAIRMAN said that, if he heard no objection, he would
take it that the Egyptian representative's proposal was adopted.

It was so agreed.

386. Mrs. DARIIMAA (Mongolia) said that the wording adopted on the
proposal of the Egyptian representative should be extended to the
whole of the report of the Technical Sub-Committee.-

87. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub-
Committee, announced that unfortunately he would not be available
to serve on Committee II any longer, because of official duties
elsewhere. He thanked the members of the Committee and the
secretariat for their kind co-operation.

The meeting rose at 12.55 p.m.
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SUMMARY RECORD OF THE SEVENTY-SECOND MEETING
held on Friday, 21 May 1976, at 10.10 a.m.

Chairman: Mr. NAHLIK (Poland)

In the absence of the Chairman, Mr. K. Saleem (Pakistan),
Vice-Chairman, took the Chair. '

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Report of the Technical Sub-Committee (CDDH/II/371) (continued)

Chapter I (concluded)

1. The CHATRMAN said that the Committee had already taken a
number of decisions on Chapter I of the annex to draft Protocol I,
though deferring its decisions on words appearing in square

brackets.

2. Mr. FROIDEVAUX (Legal Secretary) summarized the decisions
taken at the two previous meetings.

3. In the English version of the heading, the words "“and means"”
should be deleted after "units" and after "equipment®; and the
word "transport", which occurred twice, should be put in the plural.

L, In article 1, paragraph 1, third line, in the'penultimate line
of paragraph 2 of the same article, and in the second line of
paragraph 2 of article 2, the word "shall" should be replaced by

the word "should".

5« In. article 1, paragraph 1 (d), the words "if normally used,
and first names" should be deleted, together with the following
comma, and in the second line, after the words "date of birth"
the words "or, if not available, age at the time the card was
issued" should be added. :

6. The first two sentences of article 1, paragraph 2 would read
as follows: : '

2. The identity card should be uniform throughout
the territory of each High Contracting Party and, as far as
possible, of the same type for all the parties to the conflict.
The parties to the conflict may be guided by the single-
language model shown in Fig.1."
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The second sentence of article 2, paragraph 1, should read as
follows:

"The parties to the conflict may be guided by the
model shown in Fig.1".

7. Mrs. DARIIMAA (Mongolia) reminded the Committee that at the
seventy-first meetlng (CDDH/II/SR.71), when it had deeided to
replace the expression "High Contracting Parties™ by "parties :to
the conflict" in some articles, she had pointed out that uniform
terminology should be used in the document each time that it was
necessary; hence the words "parties to the conflict”™ should be

used particularly in article 7, paragraph 3.

8. Mr. SOLF (United States of America) disagreed with that view.
The grounds for the changze in articles 1 and 2 were not valid in
respect of the other articles. Under article. 18, paragraph T,
(CDDH/226 and Corr.2, p. 44), distinctive emblems could not be

used in times of peace, while under the terms of Article 4li of the
first Geneva Convention of 1949, civilian medical teams that did
not come under the authority of the parties to the conflict could
not normally use the Red Cross emblem and thorefore had no need

for identity cards. Article 32 of draft Protocol I, which provided
for cases of medical aircraft having to land in the territory. of
States not parties te the conflict, implied the use of distinctive
signals. The reference to the High Contracting Parties and to the
parties to the conflict in articles 7 and § should therefore remain
unaltered.

9. Mr. KRASNOPEEV (Union of Soviet Socialist Republies) agreed
with the representative of Mongolia but only in so far as concerned
Chapters I and II of the annex. There was no reason to amend the
subsequent Chapters, particularly article 16.

10. Mr. ALBA (France) saw no need for mentioning “validity" on the
front of the idencity card; that Serm should be omitted. Further-
more, the words "l1l'adjonction dans la carte de: valable de ...

3 ..." should be deleted from note 3 in the French text.

11. The CHAIRMAN said that the suggestion seemed acceptable, unless
there were any objections

12. Mr. MARRIOTT (Canada) agreed that, in a sense, no such mention
was essential since the card was intended for permanent personnel.
It would, however, be useful in the case of temporary personnel.
Moreover, it was usual to establish validity limits in respect of
identity cards to allow for possible changes in the physical
appearance or civil status of the holder.
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13. Mr. BOTHE (Federal Republic of Germany) considered that the
words "No. or signature of issuing authority" on the front of the

model were inaccurate.

14, Mr. SANCHEZ DEL RIO (Spain), Rapporteur of the Drafting
Committee, suggested that the words "of the card" should be

inserted after "No.Y.

15. The CHAIRMAN felt that it might be better to mentlon the number
of the card and the issuing authority separately.

16. Mr. MARRIOTT (Canada) proposed that the dotted lines should be
deleted from the box on the reverse side of the card reserved for

signature or thumb-print.

It was so agreed.

17. Mr. MAKIN (United Kingdom) said that the first two lines on the
front of the model seemed superfluous. He agreed that the word
Tyglidity" might usefully be replaced by something more explicit.
The word “religious™ in notes 3 and 4 should be placed between
square brackets. In any case, the Drafting Committee should review

the wording of those texts.

18. Mr. SODHI (India) reminded those present that certain countries,
his in particular, issued bilingual identity cards. He suggested
that provision be made for that possibility in articles 1 and 2.

19. The CHAIRMAN d4id not believe that there was any need to make
bilingual Identity cards manda:ory: each country should select
the formula best suited to it.

20. Mr. SANCHEZ DEL RIO (Spain) considered that paragraph 1 (¢) of
article 1 answered the Indian representative's questlon it

provided that the identity card would be worded in several languages.
The Technical Sub-Committee was drawing up a model for bilingual
identity cards, but for simplicity's sake the models had been
reproduced in one language only.

21. Moreover, in the Spanish text of paragraph 2 of article 1 the
word "ellas™ in the third line should be replaced by "las partes
al confllcto".

22. Under Spanish law, the identity card must be renewed every five .
years in the light of 1nterven1ng changes in the physical appearance,
civil status and so on, of the bearer. It would perhaps be better to
adopt a similar formula and lay down, for example, a maximum validity
gor the card related to the exercise of the functions assigned to the
earer.
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23. Mr. MARRIOTT (Canada) believed, in common with the United
Kingdom representative, that the Committee should let the Drafting
Committee edit the various texts.

.24. The CHAIRMAN did not oppose that suggestion, but pointed out
that the process would take up time, for the Committee would later
have to give an opinion on the texts thus elaborated.

25.  Mr. MARRIOTT (Canada) believed that the Committee could adopt
the substance of the text, and let the Drafting Committee refine
the wording.

26. Mr. AL BADRI (Libyan Arab Republic) was of the opinion that
the expression "religious personnel" was somewhat ambiguous,
because it covered too wide a field. If the intention was to
afford civilians the maximum protection, the categories to be
covered should be clearly defined. The Drafting Committee would
therefore be well advised to indicate, for example, that the
"religious personnel" in question formed part of the armed forces.

27. The CHAIRMAN reminded the Committee that it had already
decided at its seventy-first meeting to keep the words "and
religious" between square brackets until such time as paragraph 5
of article 15 had been studied afresh. The representative of the
Libyan Arab Republic would be at liberty to explain his views on
the question when the Committee came to make such a study.

28. Mr. BOTHE (Federal Republic of Germany) observed that the
problem of defining "religious personnel”, whether permanent or
temporary, arose equally in connexion with article 8 on definitions
of draft Protocol I. '

29. The CHAIRMAN said that unless there were any objections, he
would take it that the Committee gave general approval to the text
of Chapter 1 of the annex to draft Protocol I as modified, the
words "and religious" being left provisionally between square
brackets; and that it left 1t to the Drafting Committee to complete
the model identity card.

It was so agreed.1/

30. ‘Mr. HESS (Israel) said that the statement he had made on his
country's use of the Red Shield of David as a distinctive emblem in
connexion with Chapter 2 of the annex held good for Chapter 1 as
well.

1/ For the text of chapter I of the annex as adopted,
see the report of Committee II (CDDH/235/Rev.1l, annex I).
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31. Mr. MARRIOTT (Canada) proposed that the discussion should be
re-opened on article 4§ of the annex to draft Protocol I
(CDDH/II/371, p.7). In the English version the word "all" in
paragraph 1 should be replaced by the words "as many" since a
flat surface could not be visible from all directions.

32. The CHAIRMAN decided that, since there was no objection, the
debate on article 4 should be reopened.

33, Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said
that he was in favour of the new wording proposed by the Canadian
representative but that in the case of the Russian text the whole
grammar of the sentence would then have to be changed.

34, Mr. ALBA (France) considered that the French version was clear
enough, for the expression "dans la mesure du possible", repeated
in slightly different form in the last line of paragraph 1
("d'aussi loin que possible”), applied just as much to directien as
to distance.

35. The CHAIRMAN proposed that the Committee should adopt the
amendment suggested for the English version, and let the language
services decide what changes it entailed in the other languages.

.t was so agreed.

36. The CHAIRMAN proposed that the Committee should close the
debate on article 4 and pass on to articles 14 and 15 of the annex,
leaving the decision on the words in square brackets until after
the debate on the relevant articles.

37. Since no one wished to comment on article 14 of the annex, he
suggested that the Committee should pass on to article 15.

It was so agreed.

38. Mr. MAKIN (United Kingdom) had two comments to make on
article 15. PFirst, the word "all" in the English version of
paragraph 3 should be replaced by "many", in order to bring the
article into line with article 4 of the annex. Secondly, it
seemed open to question whether paragraph 2 was really necessary,
since the specifications given in the first two lines of
paragraph 1 were surely quite sufficient.

39. Mr. ALBA (France) pointed out that in his country, for
instance, the background to the civil defence symbol was a circle.
The "geometrical shapes" referred to in paragraph 2 could be
regular or irregular. The text should be clear on that point.
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0. He observed that the triangle shown on page 12 of the
Technical Sub-Committee's report (CDDH/II/371) was not equilateral.

41, Mr. EBERLIN (International Committee of the Red Cross) noted
the mistake.

42. Mr. SCHULTZ (Denmark) wondered, like the United Kingdom
representative, whether paragraph 2 was necessary and proposed
that article 15 should be referred to the Drafting Committee.

43, Mr. KRASNOPEEV (Union of Soviet Socialist Republics) suggested
deleting the word "geometrical"” in paragraph 2 of article 15.

4y, Mr. IJAS (Indonesia) suggested that the word "accepted” should
be inserted before the words "distinctive emblem" in the first
line .of article 15.

45; With regard to the actual shape of the distinctive emblem, he
considered that parallel vertical light-blue stripes on an orange
ground, as in the ICRC's proposal II, would be more clearly visible
at a distance. :

46. Mr. SANCHEZ DEL RIO (Spain), Rapporteur of the Technical
Sub-Committee, referring to the French text of paragraph 2 (a),
thought that the word "dossard" should be deleted, since the
corresponding terms in Spanish ("capote") and English ("tabard®)
were unclear. In the Spanish text the word could be replaced by
a phrase such as "alguna prenda'" ("some article of clothing").

47, Mr. MARRIOTT (Canada) considered that there was a contradiction
between the phrase "in accordance with the model” in paragraph 1

of article 15 and the words "different geometrical shapes" in
paragraph 2. The sentence in paragraph 1 could end at the words

"on an orange ground".

48, The word "geometrical” in paragraph 2 should be deleted. In
the English text of paragraph 3, the words '"whenever possible"
seemed superfluous since they duplicated the term "as far as
possible™ in the fourth line. Also, the wording of paragraph 3
would have to be brought into line with artiele 4, paragraph 1, i
"all" was replaced by "many" there.

49, Replying to the Indonesian representative, he saw no point in
specifying that the distinctive emblem should be internationally
accepted, since ratification of the Protocols would imply
acceptance of the international distinctive emblem. It might even
be asked whether the word "international™ in the phrase "the
international distinctive emblem" in the first line of paragraph 1,
should not be deleted.
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50. Mr. ALBA (France) shared that view and wondered what the point
of the word "international™ was. Was the aim to differentiate
between "distinctive emblem for civil defence services" and
"distinctive emblem" used in the sense of the Geneva Conventions?
If the word was to be kept, it would also have to be 1ntroduced

into article 15, paragraphs 2 and 3.

51. Mrs. DARIIMAA (Mongolia) asked what was meant by the word
"t gbard”.

52, Mr. EBERLIN (International Committee of the Red Cross) said
that it was a piece of cloth worn on the back or the chest and
marked with a distinctive emblem or number or the like.

53, Mr. IJAS (Indonesia) maintained his proposal that "accepted”
should be inserted before the words "distinective emblem."

54. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said
that, like the Canadian representative, he could not agree to the
Indonesian proposal. Article 15 was not the place to deal with
the question of international recognition of the distinctive
emblem. It was concerned with ensuring observance of the emblem.

55. 'As regards the shape of the emblem, a similar sign was already
used for hospital and safety zones and localities (c¢f. the fourth
Geneva Convention of 1949, annex I, article 6). It would therefore
be dangerous to use the same emblem for civil defence.

56. Mr. SCHULTZ (Denmark) wondered if the word "tabard” in the
English text of article 15, paragraph 2 (a) was the right one.

He considered that orange- coloured clothlng, e.g. a poncho, bearing
a triangle, would be easier to see than an armlet.

57. Mr. CLARK (Australia) thought that the Committee could hardly
consider article 15 of the annex to draft Protocol I before it had
taken a decision on article 59 of that Protocol and the amendments
to it. Article 15 should therefore be referred to the Working

Group.

58.  Mr. KRASNOPEEV (Union of Soviet Socialist Republies) agreed.
I? was too early to discuss article 15 and the Committee should
first take a decision on article 59 of draft Protocol I. The
amendments proposed to article 15 of the annex were merely p01nts
of detail and there was no point in spelling everything out in the
~article, which simply contained recommendations of a non-
compulsory nature. The Committee should approve the article as a
whole, without deciding for the time being whether to delete the
square brackets.
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59. Mr. ALBA (France) said that in general he shared the views of
the representative of the Union of Soviet Socialist Republics but
agreed with the Canadian representative that the words "in
accordance. with” in the fourth line of article 15, paragraph 1
conflicted with the last sentence of article 2, paragraph 1.
Perhaps it might be replaced by an expression such as "similar
to". The words "tabard" and "armlet", which had given rise to so
much discussion, could not refer to anything but articles of
clothing.

60. The CHAIRMAN suggested that further consideration of

Chapter -V of the technical annex to draft Protocol I should be
postponed until article 59 of that Protocol had been adopted.

It was so-agreed.

OTHER QUESTIONS

'Mémbrandum submitted by the International Union of Police
Trade Unions (CDDH/II/Inf.262; CDDH/II/GT/70)

61. . The CHAIRMAN pointed out that the International Union of
Police Trade Unions (UISP), a non-governmental organization, had
submitted to the Secretary-General a memorandum (CDDH/II/Inf.262)
relating to articles 45, 52, 53, 55 and 56 of draft Protocol I.
Its suggestions regarding the last two articles on civil defence
were noted in working paper CDDH/II/GT/70. But under the terms of
rule 61 of the rules of procedure, proposals by non-governmental
organizations could not be considered unless the Conference or one
of its Main Committees had so decided. He invited members of

the Committee to express their opinions on the matter.

62. Mr. SCHULTZ (Denmark) thought that as a general principle the
Committee should not consider proposals submitted by non-
governmental organizations, whatever their merits, since a
diplomatic conference should deal only with questions raised by
the Governments taking part.

63. The question of including police forces in draft Protocol I
had been raised several times in Committee II; the general opinion
had been that it would be inadvisable to make any reference to
them in the chapters of draft Protocol I with which the Committee
was concerned. Furthermore, the UISP proposal that police forces
should be included among civil defence bodies was highly

disputable and would take the Committee too far afield. It had
never been the intention of the ICRC or the Governments

represented at the Conference to go into the highly complex

problem of the role of the police in time of war or armed conflict.
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64. Consequently, both as a matter of principle and because of the
very great complexity of the question, the Committee should not
consider document CDDH/II/GT/7O.

65. Mr. CARNAUBA (Brazil), Mr. KRASNOPEEV (Union of Soviet
Socialist Republiecs), Mr. JAKOVLJEVIC “(Yugoslavia), Mr. QUERNER
(Austria) and Mr. HEER (German Democratic Republic) agreed with the

- wraeyrs psuns
Danish representative.

66. Mr., MARTIN (Switzerland) pointed out that document

CDDH/II/GT/70 had only been circulated that morning and thought
that the Committee should postpone its decision on what was an

important question to a later meeting.

67. Mr, MAKIN (United Kingdom) also thought that the Committee
should not discuss document CDDH/II/GT/70 but should merely take
note of it and of document CDDH/II/Inf.262. If any delegation
wished to support any of the proposals in those documents, it
could do so by submitting an amendment.

68. Mr. BOTHE (Federal Republic of Germany), Mr. EL HASSEEN EL
HASSAN (Sudan) and Mr. KHAIRAT (Egypt) shared that view.

69. -Mr. SOLF (United States of America) supported the views of the
Danish and United Kingdom representatives.

70. After an exchange of views in which Mr. SCHULTZ (Denmark),
Mr. HEREDIA (Cuba), Mr. MARRIOTT (Canada), Mr. KRASNOPEEV

(Union of Soviet Socialist Republics) and Mr. URQUIOLA (Philippines)
took part, the CHAIRMAN invited the Committee to vote on whether
UISP should be allowed to present document CDDH/II/GT/70, under

rule 61 of the rules of procedure.

The proposal was rejected by 32 votes to 1, with 13
abstentions.

71. Mr. MARTIN (Switzerland) said that if it was considered to be
a matter of courtesy to take note of the UISP report. it seemed
illogical not to read it after it was submitted. It had been
agreed that account should be taken of UISP's comments at previous
international conferences on the subject, since it was often
necessary to collaborate with the police in practice. While he
did not wish to take a stand on the inclusion of the police in
civil defence bodies, he believed that it would again have been an
act of courtesy to consider document CDDH/II/GT/70. In any event
the granting of some form of protection to the police was a question
which would still remain outstanding if it was not settled during
the debate on the chapter devoted to civil defence.
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72. Mr. MAKIN (United Kingdom) said that he had in fact intended
to vote like the Swiss delegation but had inadvertently voted
differently. -

73. The CHAIRMAN noted that one of the two documents in question
was a memorandum submitted by UISP to the Conference for information
purposes’ (CDDH/II/Inf.262). The Committee was .not therefore
expected to take a position on it. What it had decided not to
discuss was a working paper with limited distribution
(CDDH/II/GT/70). :

T4. If the Committee was satisfied with pages 1 and 2 of the
Technical Sub-Committee's report (CDDH/II/371), it could also move
a vote of thanks to the Sub-Committee.

The Chairman'S-proposaleas adopted by consensus.

The meeting rose at 12.45 p.m.
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SUMMARY RECORD OF THE SEVENTY-THIRD  MEETING

held on Tuesday, 25 May 1976, at 10.5 a.m.

Chairman: Mr. NAHLIK (Poland)

STATEMENT BY THE CHAIRMAN

1. The CHAIRMAN informed the Committee that at a meeting held the
previous day the General Committee had decided that a fourth session
of the Conference would be held the following year, starting in
April immediately after Easter. The length of the session would be
decided at a meeting of the General Committee on Thursday, 10 June.

2. The General Committee had asked the Committees to get as much
work done as possible at the present session and to see that their

reports were short.

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1l) (continued)

Draft Protocol II

"Proposal by the Working Group on article lﬂlgparagraph 3
(CDDH/II/372) (concluded)

3. Mr. CLARK (Australia), Chairman of the Working Group on
paragraph 3 of ‘article 14, introduced the Group's proposal
(CDDH/II/372). The Working Group, which comprised representatives
of Austria, Belgium, Byelorussian Soviet Socialist Republic, Canada,
Federal Republic of Germany, Holy See, Indonesia, Norway,
Philippines, Spain, Sweden, United Kingdom of Great Britain and
Northern Ireland and the United States of America, had decided at
its first meeting not to appoint a rapporteur, he was therefore
speaking as Chalrman/Rapporteur.

L, The text proposed for paragraph 3, which had been approved by
consensus in the Working Group, differed considerably from the text
previously before the Committee. The Working Group had tried to
ensure that, within the confines of draft Protocol II, paragraph 3
of article 14 offered effective protection for persons in charge of
civilian means of transport who responded to an appeal from a party
to a conflict or who, on their own initiative, took on board and
cared for the wounded and sick or the shipwrecked. 1In-that
connexion it had been thought important to consider: paragraph 3 in
the context of article 14, paragraphsl and 2 of which covered the
role of the civilian population and relief societies concerning the
wounded, sick and shipwrecked and, in particular, protection for
members of the civilian population who assisted the wounded and
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sick or the shipwrecked. The paragraph had also had to be made
compatible with the obligations of parties under article 13 of draft
Protocol II, which was concerned with search and evacuation on land
and at sea of the wounded, sick and shipwrecked.

5. The Working Group had considered seven drafts before agreeing
on the present proposal. It had been thought important tc state
clearly that an appeal could be made only to "persons in charge of
civilian means of transport”, since only such persons could
determine whether to respond to an appeal. It had been agreed to
refer to civilian means of transport, since a list might not be
complete. It had been pointed out that in non-international armed
conflicts bicycles, carts and animals might be used.

6. The Group had also agreed that persons responding to appeals

or acting on their own initiative were entitled to assistance only
for wounded, sick or shipwrecked or dead taken on board the civilian
means of transport. The paragraph would therefore apply only to
means of transport about to take or having taken on board wounded,
sick, shipwrecked or dead. Assistance to civilian means of trans-
port merely offering care for wounded, sick or shipwrecked but not
taking them on board would have to be covered elsewhere in the
Protocol.

7. All parties to a conflict were expected to offer reasdonable
assistance to persons in charge of civilian means of transport who
responded to an appeal or acted on their own initiative. There had
been some discussion about the obligation on the parties to provide
reasonable assistance, not just protection. Protection alone was
neither feasible nor realistic, since the party appealing might not
be able to provide protection and the adverse party would certainly
not be able to do so. It was necessary to qualify assistance as
reasonable, for while the task was clearly humanitarian, circum-
stances might make it necessary for a party to assess the assistance
it could offer at any particular time and to decide whether that
assistance would be in the form of materials, services or protection.
Each case would be determined by the competent authorities of a
party, taking into account the particular situation: no precise
rule could be provided in draft Protocol II. Persons acting on
their own initiative could, of course, expect less assistance than
persons acting in response to an appeal from a party to the conflict.

8. The Group had thought it unnecessary to restate the protection
accorded in paragraph 1 of article 14; that paragraph applied to
all activities undertaken by the civilian population in accordance
with article 14.
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g. Paragraph 3 in . no way authorized or condoned interference in a.
conflict by third parties. Article 4, partlcularly paragraph 2, was
clear on that point.

10. The words "the wounded and sick, or the shipwrecked" had been
placed in square brackets pending examination of the definitions in
article 11 of draft Protocol II and revision of similar definitions
in article 8 of draft Protocol I. The Drafting Committee of the
Conference had decided to defer consideration of those words until

the definitions had been revised.

11. He suggested a further drafting amendment to the text: the
deletion of the words "means of" and the addition of an "s" to the
word "transport. That would not alter the substance of the
paragraph, but would bring the description of civilian transports.
into line with the drafting elsewhere in draft Protocol ITI.

12. The Working Group had also been asked to consider whether the
words "and the shipwrecked" in article 14, paragraph 2, should be
deleted or retained. Some members had thought that those words
could be deleted if paragraph 3 was accepted, since the shipwrecked
would be adequately covered by that paragraph. Others had thought
that the words should be retained and he pointed out that they
appeared in paragraph 1 and that paragraph 2 was an appeal to the
ecivilian population to care for the wounded, sick and shipwrecked,
whereas paragraph 3 was concerned with the wounded, sick and
shipwrecked being taken on board and cared for on civilian means of
transport. It had been suggested that until the definition of

"the shipwrecked" had been settled, a decision on whether to leave
those words in paragraph 2 should be deferred. He himself did not
favour that course of action, since the definitions would not help
to solve the problem. He suggested that the issue should now be

decided by the Committee.

13. Mrs. DARIIMAA (Mongolia) supported the Working Group's proposal
as an important addition to draft Protocol II. In the case of a
non-international armed conflict, someone on the insurgent or
Government side might have a civilian aircraft and it was only right
under international humanitarian law that it should be possible to
appeal to any party to help in caring for their wounded, sick or
shipwrecked or collecting their dead. It might also happen that .a
party to a conflict did not know the whereabouts of sick, wounded
and shipwrecked, but the other party had civilian transport and
could provide the necessary assistance ~ and might do so voluntarily.
The adoption of such a humanitarian provision in draft Protocol II
would be an important contribution to the development of inter-

national humanitarian law.
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14. Mr. LUKYANOVITCH (Byelorussian Soviet Socialist Republic),
speaking as a.member. of the Working, Group, said that the Group's
proposal was the result of a compromlse reached after long

. discussion. There were some errors in the Russian text and he
reserved. the righf to bring it into line with the English text.

15. ' The CHAIRMAN asked how long the words "the wounded and sick,
or the shipwrecked" should be kept in square brackets and whether
the: square brackets should apply to all three categories or only to
the shipwrecked.

16. Mr. CLARK (Australia), Chairman of the Working Group, said that
the- Working Group had decided that the words "the wounded and sick,
or the shlpwrecked" should be placed in square brackets until the
definitions in article 8 of draft Protocol I had been con51dered
and agreed on by the Committee, because the Drafting Committee of
the Conference had taken similar action.

17. Mr. SOLF (United States of America) confirmed the statement by
the previous speaker. The Drafting Committee of the Conference
hoped that Commlttee II would be able to produce a text which 51mply
used the words "wounded, sick and shipwrecked".

18. In reply to-a question from Mr. McGILCHRIST (Jamaica) whether
the word."reasonable" had been defined, the CHAIRMAN said that the
word appeared in many. international conventions and there was
apparently no major difficulty in 1nterpret1ng it.

Paragraph.3 of article 14 as proposed by the Working Group
(CDDH/II/372), including the square brackets, and as amended orally,
was adopted by consensus. :

19. Mr. CLARK (Australia), Chairman of the Working Group, reminded
members fhat the question whether to retain the words "and the
shipwrecked" in article 14, paragraph 2, was still outstanding. As
Chairman of the Working Group, he con51dered that the Committee
should now dec;de on the issue, 1f necessary by vote.

20. Mr. CZANK (Hungary) said that it was not a difficult problem.
Since the words had been.accepted by consensus in paragraph 3, it
would be logical to keep them in paragraph 2. The two paragraphs
were clesely related because the civilian persons in charge of
transport. under paragraph 3 were members of the civilian population
referred to in paragraph 2. The shlpwrecked should be given the
same care as the wounded and sick in the same 81tuat10n. The
problem would be solved by deletion of the square. brackets in
paragraph 2. '
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21. Mr. SOLF (United States of America) supported the Hungarian
proposal for the deletion of the square brackets.

It was agreed by consensus to -delete the square brackets in
article 14, paragraph 2. 1/

Draft Protocol I

Article 15 - Protection of civilian medical and religious
personnel (CDDH/1, CDDH/226 and Corr.2; CDDH/II/373)

Paragraph 5

22. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, informed Committee II that the Drafting
Committee was considering a definition of the term "religious
personnel”. He was therefore of the opinion, which he knew was
shared by a number of members of the Drafting Committee, that it
would be more profitable to discuss amendment CDDH/II/373, together
with the definition of "religious personnel™. 1In fact, as far as
procedure was concerned, he suggested that all the outstanding
problems relating to religious personnel, namely the definition of
"religious personnel", the reconsideration of article 15, para-
graph 5, and any amendments thereto, in particular amendment
CDDH/II/373, and the square brackets round the words "and religious"
in article 2 of the annex to draft Protocol I (CDDH/II/371), should

be discussed together.

23. Mr. KUSSBACH (Austria), speaking as one of the sponsors of
amendment CDDH/II/373, said that he supported the procedure which
the Rapporteur of the Drafting Committee had suggested. He was
ready to introduce the amendment when the question of religious
personnel was considered in connexion with article 8 of draft
Protocol I. 1In his view, it would be better to consider the amend-
ment at the same time as the definition.

24, The CHAIRMAN said that, if he heard no objection, he would
take it that that was the Committee's wish.

It was so agreed.

Report of the Technical Sub-Committee (CDDH/II/371) (continued)

Article 14 - Documents (CDDH/l, CDDH/225 and Corr.l, CDDH/226
and Corr.2; CDDH/IL/371)

1/ For the text of article 14 as adopted, see the report of
Committee II (CDDH/235/Rev.l, annex I).
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25. The CHAIRMAN said that at the seventy-second meeting
(CDDH/II/SR.72) there had been a lengthy discussion on article 15

of the annex to draft Protocol I, but none on article 14. He asked
whether the Committee was prepared to refer Chapter V - Civil defence -
as a whole to the joint Drafting Committee/Working Group so  ‘that it
could be dealt with concurrently with article 59 of draft Protocol I.

It was so agreed.

Article 16 - P}obeduré‘(CDDH/II/371)-'

26. The CHAIRMAN said that the only article in Chapter VI -
article 16 - was concerned with procedure.

27. When the annex had been discussed in general terms, he had
expressed the opinion as a lawyer, that article 16 was not correctly
placed in the annex. It should constitute part of the Final
Provisions of draft Protocol I and should be article 86 bis, since
article 86 dealt with amendments.

28. The question, therefore, was how best to deal with article 16
of the annex. : It had been suggested to him that it might be
referred to Committee I, which was concerned with the Final
Provisions, but Committee I had a great deal of work still to do

at the present session. Moreover, article 16 of the annex had been
carefully drafted by Committee II's Technical Sub-Committee.
Another suggestion had been that Committee II could deal with the
substance of article 16 and then refer it to the Drafting Committee
of the Conference, leaving it to that Committee to decide whether
to refer it to another Commitfee or to insert it in draft Protocol I
at the place which it. considered most appropriate.

29, Mr. BOTHE (Federal Republic of Germany) said that he strongly
favoured the second alternative. The Committee should g6 into the
substance of article 16 thoroughly and then adopt it, adding a foot-
note to the effect that the Drafting Committee of the Conference
should consider the question of the position of the article in draft
Protocol I. There was a precedent for the adoption of that procedure
in the way in which the Committee had previously dealt with a
question which apparently came within the competence of another
Committee: namely, the provision on grave breaches, which now
appeared in article 11, paragraph 4. In that case, it had been

the general feeling that if a question arose which had some
implications for provisions with which other Committees were
concerned, but which was nevertheless closely reldted to a subject
with which Committee II was dealing, the latter should feel free to
discuss the substance of the provisions, including those
implications, and adopt a text, leaving it to the Drafting Committee
of the Conference and, if necessary, the plenary Conference, to
decide where the text should be placed.
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30. It was his opinion that the members of Committee I would be
embarrassed if they were asked to deal with the substance of article
16 of the annex, since most of them were not acquainted with the
technical nature of the questions with which the annex was concerned.

31. From a legal rather than a technical point of view, he felt
that the provision should form part of draft Protocol I and not of
the annex, since the former embodied the "mother" provisions which
constituted the basis for the annex. If it was made part of the
annex, it could be interpreted to mean that article 16 itself could
be amended by the procedure laid down in that article. That would

be unfortunate.

32. He was therefore in favour of adopting article 16, which had
his full support, as an article of draft Protocol I. He felt it
should become article 18 bis, so that it would be closely linked
with other "mother" provisions for the annex. That was feasible
since the present article 18 bis would probably become article

20 bis and ter. That proposal was currently before the Working
Group dealing with Section I bis.

33. Mr. SOLF (United States of America) said that he fully supported
the statement by the representative of the Federal Republic of
Germany and wished to stress the importance of having a streamlined
system for amending the annex.

34. The procedure for amending draft Protocol I outlined in
article 86 of the ICRC text was based on the principle for
unanimity: all the parties to the Protocol had to accept the
proposed amendment for it to enter into force. That would be
difficult to achieve.

35. 1In the case of the technical annex, it had to be borne in mind
that technological changes were constantly taking place and that
the texts of Chapters III and IV were purely tentative. The.
International Telecommunication Union, the International Civil
Aviation Organization and the Inter-Governmental Maritime Consult-
ative Organization, had been asked to provide some new practices
and procedures for signalling and communications, and presumably
they would do so. When that occurred, it would be necessary to
change the articles in the annex to reflect those developments.

36. It must be possible for parties which wished to amend the
annex in so far as they themselves were concerned to be able to
adopt a simple procedure for that purpose at regular intervals -
every four or five years, for instance.
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37. The Committee might consider that sort of amendment in a debate
on the substance of the question. Being aware of the problems, it
was better qualified than any other Committee to deal with the
article. :

38. Mr. JAKOVLJEVIC (Yugoslavia) said that he recognized the need
for a special procedure to facilitate amendment of the technical
annex. He considered it desirable to avoid discussion on the subject
in two Committees. Article 16, which was closely connected with
the whole subject of the annex, should first be discussed in
Committee II, which was familiar with the material, and then sent -
to the Drafting Committee, which should decide where article 16 of
the annex should be placed and co-ordinate it with article 86 of
draft Protocol I.

39. Mr. MAKIN (United Kingdom) said that he was in agreement with
what the three preceding speakers had said concerning procedure.

It should be possible to take a decision at the present meeting to
remove article 16 from. the annex and place it in draft Protocol I.
He did not think, however, that the Committee should consider the
text at the present meeting, for the article was complicated and it
was not on the agenda. He would like to know when the Chairman
suggested that it should be discussed.

4o. Mr. MARRIOTT (Canada) said that he wished to raise a further
procedural point which was not directly connected with article 16
of the annex but concerned article 86 of draft Protocol I. The
Committee should consider whether it wished to recommend the
deletion of the words "or its annex" in the first sentence of
paragraph 1 of article 86.

41. The CHAIRMAN said it was his understanding that there was
general agreement that the Committee was the competent body to
discuss the substance of article 16, which should then be referred
to the Drafting Committee. He asked whether; in view of the fact
that the annex as a whole had been introduced by the Chairman of
the Technical Sub~-Committee, Committee II really wished to postpone
consideration of the substance of article 16 until a later meeting.

42, Mr. SANCHEZ DEL RIO (Spain) said that he supported the proposal
made by the United Kingdom representative. Article 16 had not been
discussed in detail by the Technical Sub-Committee, which had felt
that it was closely linked with article 86 of draft Protocol I and
that it was mainly of a legal nature. It would have to be studied
carefully by members of the Committee before it could be usefully
discussed.

43. The CHAIRMAN said that he personally saw no need to wait for
the discussion of article 86 of draft Protocol I before considering
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article 16 of the annex. He had hoped that the Committee would be .
prepared to start its discussion of article 16 forthwith. He would
not press the point, however, and would ask the Committee to vote
on the proposal by the United Kingdom representative and the
representative of Spain that consideration of article 16 of the
annex should be deferred.

The proposal was adopted by 26 votes to 3, with 17 abstentions.

OTHER QUESTIONS

Letter addressed to thé President of the Conference by

Mr., J. Pictet, Vice-President of the International Committee
of the Red Cross, and Mr. H. Haug, President of the Swiss Red
Cross, concerning articles 9 and 23 of draft Protocol T
(CDDH/II/Inf.266)

44, The CHAIRMAN said that a letter dated 30 April 1976 had been
received from Mr. Pictet, Vice=-President of the ICRC, and Mr. Haug,
President of the Swiss Red Cross and Head of the delegation of the
League of Red Cross Societies (CDDH/II/Inf.266), commenting on the
adoption by the Committee of articles 9 and 23 of draft. Protocol I
dealing with the provision of medical units and of hospital ships
to the parties to the conflict; those articles specified that such
units and ships might be lent by neutral or non-belligerent’ States
or by an impartial international humanitarian organlzatlon. An
amendment had been adopted whereby the words "such as the Inter-
national Committee of the Red Cross or the League of Red Cross
Societies"” had been inserted after the words "by an impartial
international humanitarian organization®™. The letter stated that
the two organizations concerned had accepted that amendment, although
they had felt that it would probably bécome superfluous if an
article could be drafted that defined the part to be played by the
various Red Cross societies. Committee I had subsequently adopted
article 70 bis, which did exactly that; thus reference to the ICRC
or the League of Red Cross Societies in articles 9 and 23 was no
longer necessary. The letter concluded by asking that the attention
of the Drafting Committee should be drawn to the matter.

5. The Committee had to decide what action to take in connexion
with the letter and, in particular, whether a decision could be

taken at that meeting or whether the letter should first be trans-
lated and circulated. Since articles 9 and 23 had been adopted

by the Committee, they could be amended only by a two-thirds majority.

46. Mr. WARRAS (Finland) suggested that the letter should be
translated and circulated - that would allow time for a study of
the question.
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47. Mr. JAKOVLJEVIC (Yugoslavia) and Mr. KHAIRAT (Egypt) supported
that suggestion.

48. Mr. MARRIOTT (Canada) pointed out that the Drafting Committee
of the Conference had already accepted article 9 and the Chairman
of that Committee would be unwilling to reopen the topic.

49. Mr. BOTHE (Federal Republic of Germany)vsaid that the letter
had already been brought to the attention of the Drafting Committee,
which had considered that the matter was one of substance, and
therefore outside its competence. If, therefore, it was decided to
reconsider article 9, such"reconsideratlon would not be affected

by any drafting decisions already taken.

50. The CHAIRMAN asked whether it was agreed that the letter should
be translated and circulated.

It was so agreed.

51. The CHAIRMAN said that, if the next meeting was postponed until
Friday, 28 May, it would be possible to discuss the letter as well
as article 16 of the annex.

52. Mr. JAKOVLJEVIC (Yugoslavia) said that he would prefer 28 May
to be kept for other matters.

53. The CHAIRMAN said that; in view of that remark, the next meeting
would be held on Thursday, 27 May, and would be concerned solely
with article 16 of the annex.

The meeting rose at 11.40 a.m.
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SUMMARY RECORD OF THE SEVENTY-FOURTH MEETING

held on Thursday, 27 May 1976, at 10.10 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Report of the Technical Sub-Committee (CDDH/II/371) (continued)

Article 16 ~ Procedure (CDDH/II/359) (continued)

1. Mr. SANCHEZ DEL RIO (Spain), Rapporteur of the Technical
Sub-Conmittee, explained that article 16 of the annex to draft
Protocol I had been submitted in square brackets because it was
closely related to other articles of draft Protocol I.  The
Technical Sub-Committee had felt that, in view of technological
developments, a specilal procedure, more flexible than the normal
diplomatic procedure, should be adopted to deal with the purely
technical aspects of the distinctive emblems.

2. Article 16 did not stipulate that a conference of the High
Contracting Parties should be convened every four years; it merely
required that a meeting of technical experts should be convened by
the ICRC at four-yearly intervals to decide whether technological
developments justified the convening of such a conference. Thus,
an important role was assigned to the experts, while responsibility
for the adoption of any amendments remained with the High
Contracting Parties. Article 16 also made provision for the
communication of amendments to the High Contracting Parties, for
their possible non-acceptance, and for the communication of
declarations of non-acceptance to the other parties. It further
provided that the depositary State should inform the High
Contracting Parties of the entry into force of any amendment, of
the Parties bound thereby, and of the date of entry into force

in relation to each Party.

3. The CHAIRMAN invited the Committee to consider article 16
bParagraph by paragraph.

Paragraph 1

y, Mr, CARNAUBA (Brazil) noted that paragraph 1 of the
Technical Sub-Committee's draft of article 16 stipulated that
meetings of technical experts should be convened at four-yearly
intervals. His delegation considered that proposal to be too
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rigid, since the technological developments to be reviewed at such

meetings could occur at a faster or slower pace. The ICRC should

therefore be given greater latitude in deciding when to convene
the expert meeting.

5. Mr. SOLF (United States of America) explained that the reason
for the four-yearly interval was that the meetings of experts,
although ultimately depending upon the date when the Protocol came
into force, might then coincide with the sessions of the
International Conference of the Red Cross. The purpose of the
expert meetings was not only to propose amendments, but also to
review the annex in the light of developments in technology; if
the experts decided that no amendment was required they would file
their report with the ICRC and meet again four years later. A
degree of flexibility was introduced by the provision that an
expert meeting should also be convened whenever one-third of the
High Contracting Parties deemed it desirable. Some experts had
stated that four-year intervals would be too short. The four-year
interval was merely a proposal and his delegation would have no
objection to a five-year or six-year interval.

6. Mr. CARNAUBA (Brazil) said that a longer interval would make
it possible for a greater number of technological developments to
be covered; in any case a four-year interval was too brief.

T.. Mr. SANCHEZ DEL RIO (Spain), Rapporteur of the Technical
Sub-Committee, said that he understood that the intention of the
sponsors was that a meeting should be convened every four years.

8. Mr. SOLF (United States of America) agreed with that
interpretation.

9. The CHAIRMAN suggested that a possible solution might be to
make the provision less mandatory by using the words "should" or
"may" instead of. the word "shall®. A meeting should, however, be
mandatory if one-third of the High Contracting Parties requested it.

10. Mr. MARRIOTT..(Canada) said that, although it seemed 1likely that
the annex would need to be reviewed within a few years of the
signature of Protocol I, because some action would probably have to
be taken by the Internatlonal Telecommunication Union and the
International Civil Aviation Organization in regard to radio
frequencies and radar identification, communication technology was
no longer advancing at its former spectacular rate. Consequently,
a four-year mandatory interval might well be unnecessary. As a
compromise solution, he suggested that every four years the
depositary State should send out a communication to the High
Contracting Parties inquiring whether they considered that an
expert meeting was necessary.
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11. Mr. MARTIN (Switzerland) expressed some doubt whether the use
of a questionnaire would be sufficient to cope with all the
difficulties created by developments in technology.

12. Mr. SANCHEZ DEL RIO (Spain), Rapporteur of the Technical
Sub-Committee, said that he agreed with the Brazilian representative
that paragraph 1 was excessively rigid. Furthermore, it imposed an
obligation upon the ICRC, a non-governmental body, and it was
difficult to determine to what extent such an obligation was wvalid.
An acceptable solution might be either to adopt the Canadian
representative's suggestion, or to stipulate that the ICRC could
convene a meeting when its own experts deemed it advisable and
would be obliged to do so when one-third of the High Contracting

Parties so requested.

13. Mr. SANDOZ (International Committee of the Red Cross) informed
the Committee that the ICRC was prepared to assume an obligation
to convene meetings.

14. Mr. CARNAUBA (Brazil) said that the Spanish representative's
suggestion was acceptable to his delegation. Everyone knew that

the ICRC was willing to assume the obligation to convene meetings,
but whether an obligation of that kind ought to be imposed was an
important matter of principle. In his view, the Committee should
impose no such obligation. The Chairman's suggestion that the word
"shall" should be replaced by the word "may" might solve the problem.

15. Mr. CZANK (Hungary) said that since there were two possible
ways in which a mecting of experts could be convened, the problem
might be solved by having two sentences in paragraph 1. The existing
sentence would be left as it stood, except that the words "or at
the request” would be replaced by the words "with the consent";
that would impose an absolute obligation on the ICRC but would
make the convening of a meeting dependent on the approval of one-
third of the High Contracting Parties. The second sentence would
read: "Such a meeting may at any time be convened at the request
of one-third of the High Contracting Parties"; in that case the
High Contracting Parties would initiate the convening of a
meeting.

16. Mr. MARRIOTT (Canada) welcomed the Hungarian representative's
suggestion, which provided for the necessary regular review without
the need for a regular meeting if the High Contracting Parties
considered it unnecessary. He proposed that the suggestion should
- be accepted and referred to the Drafting Committee.
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17. Mr. CARNAUBA (Brazil) and Mr. SOLF (United States of America)
supported that proposal.

18. Mr. MARTIN (Switzerland) said that he understood that the
ICRC would be able to circulate a technical report on developments.
That being so, his delegation, too, could support the Hungarian
representative's proposal.

19. Mr. EATON (United Kingdom) said that his delegatlon would also
be happy to refer the Hungarian representative's suggestion to the
Drafting Committee. It would, however, be useful for that Committee
to consider whether the convening of the four-yearly meetlngs should
be dependent on the express consent of. a specified proportion of the
High Contracting Parties or whether it should take place auto-
matically unless the majority objected. Referring to the obliga-
tion which would be 1mposed on the ICRC, he pointed out that there
were, in fact, precedents for the 1mp051t10n of obligations on
similar bodles which were not themselves parties to the
international instrument in question. The consent of such bodies
was, of course, necessary. In that case the ICRC had already given
its consent.

20. The CHAIRMAN said that, if he heard no objection, he would
take it that the Canadian representative's proposal to refer the _
Hungar;anisuggest;on to the Drafting Committee was adopted. B

It was so agreed.

21. Mr. URQUIOLA (Philippines) observed that the phrase "inviting
also observers of appropriate international organizations" did not
appear in the amendment proposed by the Canadian, United Kingdom and
United States delegations (CDDH/II/359).

22. The CHAIRMAN said that the matter would be considered by
the Drafting Committee.

Paragraph 2

23. Mr. KHAIRAT (Egypt) considered that the text of paragraph 2
should be brought into line with that of article 86, paragraph 2
of draft Protocol I, which stated that all the High Contracting
Partles as well as the Parties to the Conventions should be
1nv1ted_to conferences convened to consider amendments proposed to
Protocol I or its annex. He therefore proposed that the words
"and the Parties to the Conventions' should be inserted after the
words "High Contracting Parties" in the second line of paragraph 2
in the Technical Sub-Committee's text.
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24, Mr. SOLF (United States of America) supported the proposal.

. The oral amendment proposed by the Egyptian representative
was adopted unanimously.

25. Mr, SANCHEZ DEL RIO (Spain), Rapporteur of the Technical
Sub-Committee’, observed that the use of the word "and" in the
penultimate line of the paragraph as proposed in amendment v
CDDH/I1/359 would &otifer upon the ICRC what amounted to a right
of veto, since it would not be possible to convene a conference
without that organization's agreement even if one-third of the
High Contracting Parties had so requested.

26. Mr. SANDOZ (International Committee of the Red Cross) said
that the ICRC would certainly not refuse to convene a conference
which had been requested by one-third of the High Contracting

Parties.

27. Mr. SOLF (United States of America) proposed that the word
"and" should be replaced by the word "or" in the penultimate line.

28. Mr. MARTIN (Switzerland) said that if that was done the ICRC
would be able to ask the depositary State to convene a conference
even if one-third of the High Contracting Parties had not so

requested.

29. Mr. SOLF (United States of America) said that the intention of
the sponsors of amendment CDDH/II/359 had been first and foremost
to enable the ICRC to judge, on the basis of the results of the
meeting of technical experts, whether a conference was necessary
and, if so, to request the depositary State to convene it. That
was the situation which would no doubt arise most frequently.
However, the sponsors of the amendment had wished to provide also
for the possibility of convening such a conference at the request
of one-third of the High Contracting Parties.

30. Mr. SANDOZ  (International Committee of the Red Cross)
assured the Committee that the ICRC would certainly never convene
a conference for which no need was felt.

31. Mr. MARTIN (Switzerland) said that in the light of the
explanations which had just been given, his delegation was prepared
to accept the United States proposal.

The oral amendment‘progosed by the United States representative
was adopted.
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32. Following a discussion on the desirability of inserting a
phrase such as "supported by one third of the High Contracting
Parties"™ or "with the consent of oné third of the High Cgntracting
Parties" after the words "the International Committee of the Red
Cross" in the penultimate line of paragraph 2 of the amendment, in
which Mr. MARRIOTT (Canada), Mr. KHAIRAT (Egypt), Mi. EATON
(United Kingdom), Mr. HEREDIA (Cuba), Mr. CARNAUBA (Brazil) and

Mr. MARTIN (Switzerland) took part, the CHAIRMAN said that unless
there was any objection he would take it “that the Committee did not
consider it necessary to insert such a .phrase.

It was so agreed.

33 Mr. SOLF (United States of America) proposed that the word
requests" at the end of the paragraph should be replaced by the
word "request".

It was so agreed.

Paragraph 2, as amended, was adopted by consensus.

Paragraph 3

34, Mr. SOLF (United States of America) proposed that the word
"this™ in the first line should be replaced by the word "the".

it was so agreed.

Paragraph 3, as amended, was adopted.

Paragraph 4

35. The CHAIRMAN said that, as a lawyer, he felt the Committee
might wish to consider the possibility of replacing the words

"the High Contracting Parties" in the first sentence by a phrase
such as "the Governments invited to attend the Diplematic
Conference". Since all those Governments were potential Parties to
the Protocol; it was only reasonable that they should be kept
informed of any amendments to its annex.

36. Mr. SOLF (United States of America) said that he would have no
objection to informing any State of amendments. However, the

provisions of paragraph U4 related to the actual procedure of amend-
ment, in which States not parties to the Protocol could have no say.

37. Mr. KHAIRAT (Egypt) considered that either paragraph 5 or
paragraph 6 would be a more appropriate place than paragraph 4 for
a provision relating to the communication to States of information
concerning the acceptance or rejection of amendments.
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38. Mr. MARTIN (Switzerland) said that a phrase such as "all
States™ would be preferable to the phrase mentioned by the Chairman.

39, Mr. JAKOVLJEVIC (Yugoslavia) considered that the wording
chosen should cover all High Contracting Parties irrespective of
whether they had attended the Conference, together with Governments
that had attended the Conference but were not High Contracting

Parties.

4o, Mr. JOSEPHI (Pederal Republic of Germany) endorsed the view
that the question might more appropriately be dealt with in
paragraph 5 or paragraph 6. Alternatively, it might be included in
a paragraph of more general scope, which would cover amendments
both to the annex and to the Protocol itself. Such a paragraph
would need to be drafted by Committee I.

h1. Mr. EATON (United Kingdom) observed that under article 80 of
draft Protocol I only Parties to the Conventions were eligible to
become Parties to the Protocol; consequently, they alone were
entitled to be kept informed about amendments to the annex. He
therefore proposed that the phrase "and to the Parties to the
Conventions™ should be inserted after the words "High Contracting
Parties" in %the first sentence of paragraph

The oral amendment proposed by the United Kingdom
representative was adopted.

Paragraph 4, as amended, was adopted by consensus.

Paragraphs 5 and 6

42, Mr. EATON (United Kingdom), explaining paragraph 5 on behalf
of the sponsors of amendment CDDH/II/359, which was at the origin
of that paragraph, said that they had taken as their model some
recent international instruments with technical annexes, in
particular the IMCO Protocol relating to Intervention on the High
Seas in Cases of Marine Pollution by Substances other than 0il
(1973). 1In order to speed up the entry into force of amendments
to such technical annexes, those instruments laid down a procedure
which departed from the traditional principle that States were
bound only by amendmerits they had expressly accepted. The
procedure was intended to avoid that unsatisfactory and hitherto
common situation in which an amendment was adopted but remained
pending for a long time, with some States adhering to the old
system and others to the new. Once an amendment was adopted in
accordance with paragraph 4, it would after that specified period
enter into force for all States except those that did not wish to
accept it and therefore made a declaration of non-acceptance. The
traditional principle was merely reversed, a State being deemed to
accept an amendment unless it rejected it.


http:CDDH/II/SR.74

CDDH/II/SR.T74 - 214 -

43. The CHAIRMAN noted that the explanation given by the United
Kingdom representative would be used as a supplementary means of
interpreting the text should any doubt arise as.to its proper
meaning. Accordingito Article 32 of the Vienna Convention on the
Law 'of Treaties, the summary records of the Conference might in
general be called upon to serve a similar purpose.

44, Mr. SANCHEZ DEL RIO (Spain), Rapporteur of the Technical
Sub-Committee, replying to a question from the CHAIRMAN, said that
the sduare brackets round the words "three months™ in paragraph 5
had been left in pending the Committee's decision on other articles,
notably -article 86.

45, Mr. SOLF (United States of America) said that the square
brackets had been left round the words "three months" so that the
Committee could decide whether a three-month delay should be
allowed for States to put .an amendment into.effect, or whether the
amendment should enteér into force as soon as it was accepted. He
proposed that the square brackets should be removed.

It was so agreed.

Paragraph 5, as amended, was adopted by consensus.

46. The CHAIRMAN suggested that since the Committee had already
decided to i1nclude a reference to Parties to the Conventions in
paragraph 4, a similar reference might be included in the second
‘'sentence of paragraph 5, so.that patential Parties to the Protocols
were kept informed of amendments.

47. Mr. EATON (United Kingdom) concurred, but wondered whether the
point would not be better made in paragraph 6. The second sentence
of paragraph 5 could ‘then be deleted, and paragraph 6 amended to
read: ™The depositary State shall inform the High Contracting
Parties and Parties té the Conventions of the entry into force of
any amendment, the Parties bound ‘thereby, the date of entry into
force in relation to each Party, and any declaration of non-
acceptance made in accordance with paragraph 5 above."

48. The CHAIRMAN pointed out that the Drafting Committee had
decided not to use the word "above" in connexion with paragraphs of
an article.

49. Mr. HESS (Israel) said that if the United Kingdom oral amend-
ment was adopted, a provision concerning withdrawals should be
added in paragraph 6, as at the end of the present paragraph 5.


http:CDDH/II/SR.74

- 215 - CDDH/II/SR.T7H

50. Mr. EATON (United Kingdom) agreed. Moreover, since a
declaration of non-acceptance could be made in accordance with
paragraph 4 or paragraph 5, the sentence might be amended to read
... of any declaration of non-acceptance made in accordance with
paragraphs 4 or 5 and of any withdrawal of such declaration”.

51. Mr. SOLF (United States of America) considered that the point
of the sentence which it was proposed to delete from paragraph 5
was that the action of the Parties to the Protocol might be
influenced one way or another by their knowing which States had
accepted a given amendment and which had not. He hoped that
paragraph 6 would not be interpreted as meaning that the
notifications shouldbe made only at the end of the acceptance
process.

52. The CHAIRMAN suggested that in view ofthat comment it might
be better to refer paragraph 6 to the Drafting Committee.

5%. Mr. SOLF (United States of America) agreed to that suggestion
and proposed that the Drafting Committee should also be authorized
to make any minor changes in paragraph 5 that were consequent upon
its decisions concerning paragraph 6.

It was so agreed.

54, The CHAIRMAN paid a tribute to Mr. Jakovljevid, Chairman of the
Drafting Committee of Committee II, who was obliged to leave the
Conference.

The meeting rose at 12.55 p.m.
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SUMMARY RECORD OF THE SEVENTY-FIFTH MEETING
held on Monday, 31 May 1976, at 10.5 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AMD II (CDDH/1) (continued)

Draft Protocol I

Report of the Drafting Committee (CDDH/II/377)

Article 8 (e) bis

1. The CHAIRMAN invited the Rapporteur of the Drafting Committee
to submit the Drafting Committee's report on article 8 (e) bis

(CDDH/II/3T7).

2. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that a definition of religious personnel
was needed, since such personnel were referred to in various places
in the articles on the wounded and sick. In explanation of the
final paragraph in square brackets, he said that article 15,
paragraph 5, as adopted by Committee II, might be interpreted as
covering only permanent religious personnel, while the new amendment
submitted by the Drafting Committee was interided to cover both
permanent and temporary religious personnel. If that idea was
acceptable, the square brackets would, of course, be removed.

3. Mr. KLEIN (Holy See), referring to the permanent or temporary
character of religious personnel, said that thelr temporary attach-
ment to medical units in no way affected their permanent qualifi-
cations as religzgious personnel. Historians or lawyers, for example,
might be temporarily attached to diplomatic missions, while their
basic status remained unchanged. Likewise, who could guestion the
permanent status of nurses or doctors who might need temporary
protection while serving in medical units of the armed forces? In
the same way, it should be possible to ensure the temporary
protection of chaplains who were temporarily replacing other
religious personnel who might be killed, sick or overworked.

4, Mr. KUSSBACH (Austria) said that his delegation fully supported
the views expressed by the representative of the Holy See, as well

as the Drafting Committee's proposal (CDDH/II/377), and in particular
the last paragraph in square brackets.
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5. A few days earlier his delegation, together with other dele-
gations, had submitted an amendment to article 15, paragraph 5.

That amendment (CDDH/II/373) should be viewed in its relation to

the above-mentioned proposal and to article 2 of the annex prepared
by the Technical Sub~Committee (CDDH/II/371). 1In one of its recent
meetings, the latter had decided to defer the debate on amendment
CDDH/II/373 until the Drafting Committee had dealt with the question
of the definition of religious personnel in the context of article 8.
Since the Drafting Committee had now completed its work, the full
Committee could revert to its original problem concerning the
assimilation of the status of religious personnel to that of mediecal
personnel with respect to the duration of their functions, whether
of a permanent or temporary nature.

6. What must not be overlooked was the fact that the purpose of
granting special protection to medical and religious personnel was
not to give such personnel a privileged position but solely to serve
the interests of the victims of an armed conflict. Since such-
vietims were clearly entitled to medical attention, there surely
could be no doubt that they were in all cases equally entitled to
receive religious consolation.

7. It was immaterial whether such personnel were attached on a
permanent or a temporary basis; the only important thing was their
permanent religious character. He could not agree that the granting
of protection to both permanent and temporary religious personnel
would lead to an unjustifiable proliferation of persons who were
entitled to wear the Red Cross emblem; in that respect he saw no
reason for discriminating against religious personnel as opposed to
medical units. Both should be entitled to have either permanent or
temporary status.

8. Mrs. DARIIMAA (Mongolia) pointed out certain discrepancies
between the English, French and Russian texts of the Drafting
Committee's report (CDDH/II/377).

9. The CHAIRMAN assured the representative of Mongolia that such
problems would be dealt with by a working team, consisting of
members of the Secretariat and the Drafting Committee, which would
be set up between the third and fourth sessions.

10. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the Drafting Committee of the
Conference would certainly review the text in all four languages in
order to ensure conformity and remove any possible discrepancies.
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11. Mrs. RODRIGUEZ-LARRETA DE PESARESI (Uruguay) said that her
delegation was prepared to support the Drafting Committee's amend-
ment. ‘She'also supported the proposal of the Holy See and of
Austria to remove the square brackets round the final paragraph.

12. Miss MINOGUE (Australia) said that her delegation fully
supported the inclusion of religious personnel in the list of
definitions; it was high time for their status to be formally
established. The Committee had, in fact, been concerned with
civilians from the outset and had always envisaged that religious
personnel would have a role to play in civilian medical units.

13. Her Government's concept of civilian personnel had widened to
permit a great deal of flexibility, in order to encompass the
permanent or temporary attachment of such religious personnel as
chaplains. She therefore supported the proposal to remove the
square brackets round the last paragraph. Some delegations, she
noted, were concerned about the possible proliferation of the use
of the distinctive emblem, but in her opinion such fears were
outweighed by the very real need for the formal attachment of
religious personnel to medical units in situations of armed
conflict.

14, Mr. SODHI (India) said that his delegation was in general
agreement with the inclusion of the final paragraph of amendment
CDDH/II/37%. However, since religious personnel throughout the
world were known by many different descriptions,; he suggested that
the words "priests, etc." should be inserted after the word
"chaplains™ in the first paragraph.

15. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, pointed out that some delegations might prefer
to avoid the use of the term "ete.". He therefore asked the
representative of India if he would agree to the use of the
expression "priests and similar persons".

16. Mr. SODHI (India) said that expression would be acceptable to
his delegation.

17. Mr. HEREDIA (Cuba) supported the Rapporteur's suggestion.

18. Mr., BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, suggested that the first paragraph might be
amended to read "such as chaplains or priests”.

19. Mr. SODHI (India) said he could agree to that suggestion also.
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20. +Mr. KLEIN (Holy See) said he was somewhat concerned by the
suggestion, because of the diversity of religious personnel. The
Catholic Church used the term "priests", but that might not be
appropriate in the case of other religions. He would prefer to
retain the word "chaplains”, since that term did not refer to
Christian rellglous personnel exclusively and had also been used on
prev1ous occasions in the Geneva Conventions.

21. Mr. KUSSBACH (Austria) said he agreed with the representative
of the Holy See. In order to keep the paragraphs as homogeneous
as possible, it was desirable to adhere as closely as possible to
the Geneva Conventions.

22. Mr. MARRIOTT (Canada) said that in his opinion the Committee
should adopt the wording proposed by the Drafting Committee, whieh
had already been agreed upon at the second session.

23.-. Mr. -SODHI (India) said that the term "priests" was very
comprehensive, since it could refer not only to Christian religieus
personnel but-also to Hindus, Sikhs, Moslems and the like.

24, Mr, SOLF (United States of America) agreed fully with the views
expressed by the representatives of the Holy See, Austria and
Canada. The question of terminology had been extensively debated

at the previous session and the majority had felt that the word
"echaplains" most clearly described the category of religious
personnel which could be attached to medical units.

25. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that his suggestions had been merely
drafting ones and that he had not intended to endorse any proposal
as to the substance. The inclusion of the expression "similar
persons", might indeed seem to reopen a question which had already
been settled.

26. Mr., SODHI (India) said that he would not press his proposal.
27. The CHAIRMAN invited the Committee to vote on the first
paragraph of the text submitted by the Drafting Committee
(CDDH/II/377).

The first paragraph was adopted by consensus.

28. The CHAIRMAN invited the Committee to agree to the deletion of
the square brackets round the second paragraph.

It was so agreed.
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The second paragraph, as amended, was adopted by consensus.

Sub-paragraph (e) (bis) as a whole, as amended, was adopted by
consensus.

Article 15 - Protection of civilian medical and religious
personnel (concluded)

Paragraph 5 (CDDH/II/373)

29. The CHAIRMAN drew attention to the amendment submitted by
Austria, Belgium, France, the Holy See, Nicaragua, Spain, Switzerland
and Venezuela (CDDH/II/373) proposing the deletion of the word
"permanent" between the words "identification of" and "medical
personnel” in the second sentence of paragraph 5 of article 15 of
draft Protocol I as adopted by Committee II.

30. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
bDrafting Committee, said that the word "permanent", which appeared
in article 15, paragraph 5, as adopted by Committee II, implied
that only "permanent" religious personnel existed. Since the
Committee had just approved the notion of "temporary religious
personnel", it might be advisable to delete the word. In any event
it ‘had been decided that paragraph 5 would have to be reconsidered;
there was therefore no procedural obstacle to the deletion.

31. Mpr. MACKENNEY (Chile) said that the question of amending
article 15, paragraph 5, had already arisen in connexion with
temporary civilian medical personnel, as referred to in the annex to
draft Protocol I, article 2.

Article 15, paragraph 5, as amended (CDDH/II/373), was adopted
by consensus.

Report of the Technical Sub-Committee (CDDH/II/371) (continued)

Article 2

32. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, pointed out that the words "and religious"
appeared in square brackets in article 2 of the technical annex to
draft Protocol I in three places - in the title of the article, in
paragraph 1 and in paragraph 2. The reason for those words being
retained in brackets was that the decision just taken by the
Committee was outstanding at the time the annex had been considered.
It had been thought that the use of the words "temporary religious
personnel”™ was not possible since that notion had not been admitted
in the articles which were the basis of the annex. As the notion
of "temporary religious personnel" had now been approved, a conse-
quential amendment should be made in article 2 of the annex and

the sguare brackets removed.
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33,  Mr. K KUSSBACH (Austria) said that the square brackets around
the words "and religious" 'in thé annéx had been the reason for the
submission by the Austrian delegation and others of an amendment.
Sineéé the Committée had tdken a decisich concerning temporary

" religious personnel in connexion both with article 15, paragraph 5,
and with: the definitions in article 8 of draft Protocol I, the
decision to remcve the brackets in article 2 of the annex to draft
Protocol I was merely a consequential amendment.

¢

The square brackets appearing in the title and paragraphs 1 and
2 of article- 2 of the annex to draft Protocol I were deleted. by
consensus..

34, Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, replying to a question by Mr. KUSSBACH (Austria),
said that a model of the final form of the identity card.to be
carried by temporary civilian medical and religious personnel and

on the relevant foot-notes in the report of the Technical Sub-
Committee (CDDH/II/371) would be submitted to Committee II shortly.
It would take into account the decision which had just been taken.

Draft Protocol I

Article 13 - Discontinuance of protection of civilian medical
units (concluded)

Paragraph 2 (d) (CDDH/II/378)

35. - The CHAIRMAN pointed out that the Chairman of the Drafting
Committee of the Conference thought that the problem raised in that.
Committee concerning article 13, paragraph 2 (d) of draft Protocol I,
was a . matter of substance with which the Drafting Committee. was not
compétent 'to deadl. He asked whether Committee II would agree to
reopen consideration of article 13, paragraph 2 (d). Under rule 32
of the rules of procedure, such reopening would require a two-thirds
majority vote. '

The Committee agreed to reopen consideration of article 13,
paragraph 2 (d)

36. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the matter before Committee II with
regard to article 13, paragraph 2 (d) was a consequence of the:
discussions in that Committee with respect to the protection of
medieal units under draft Protocol II. When dealing with the
articles of draft Protocol II corresponding to those of draft
Protocol I, the Drafting Committee had found a formula which it
considered to be better than that adopted for draft Protocol I. It -
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had been the general feeling that the text arrived at later should
accordingly be introduced into the corresponding provisions of draft
Protocol I.

37. The wording now before the Committee in the amendment submitted
by the delegations of Canada, the Federal Republic of Germany, the
United Kingdom of Great Britain and Northern Ireland and the United
States of America (CDDH/II/378) was such a provision. The words
"that members of the armed forces or other combatants are receiving
medical treatment in the unit" in article 13 of draft Protocol I
were not appropriate, since there might be occasions when military
forces or other combatants were in a unit for medical reasons but
did not receive medical treatment. Such military personnel might be
merely awaiting medical treatment. The Drafting Committee had felt
that it was inappropriate that the presence of those persons should
be considered to be "an act harmful to the enemy". The Drafting
Committee had therefore adopted another formula for article 17,
paragraph 3 (d) of draft Protocol II, the words "receiving medical
treatment"” being replaced by "for medical reasons". The Drafting
Committee suggested that the same phrase should be adopted for
article 13, paragraph 2 (d) of draft Protocol I. However, as there
was a feeling that the matter might be one of substance, several
delegations had asked that the question be reconsidered and that
Committee II adopt the same formula for draft Protocol I as it had
already adopted for draft Protocol II. '

38. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that

it was not only a question of deciding whether an article of draft
Protocol I was in conformity with draft Protocol II, since it was

not always possible for the texts of articles to correspond perfectly.
What was important was that Committee II had adopted the wrong
formula for draft Protocol I. He agreed with the formula "medical

reasons".

The amendment to article 13, paragraph 2 (d) (CDDH/II/378),
was adopted by consensus.

Article 13, paragraph 2 (d), as amended, was adopted by
consensus. 1/

1/ TFor the text of article 13 as adopted, see the report of
Committee II (CDDH/235/Rev.1l, annex 1)
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OTHER QUESTIONS

Letter addressed to the President of the Conference by Mr, J.
Pictet, Vice-President of the International Committee of the
Red Cross, and Mr. H. Haug, President of the Swiss Red Cross,
concerning articles 9 and 23 of draft Protocol I
(CDDH/II/Inf.266) (continued)*

39. The CHAIRMAN invited the Committee to consider the third para-~
graph of the letter (CDDH/II/Inf.266). The references in question

were to be found under the relevant articles in the synoptic table

(CDDH/226 and Corr.2).

40. Mr. PICTET (International Committee of the Red Cross) said that
the references to the ICRC and the League of Red Cross Societies in
articles 9 and 23 of draft Protocol I were inappropriate since
neither organization provided the services in question, the national
Red Cross societies being responsible for doing so in accordance
with the relevant articles of the Geneva Conventions. Although the
ICRC had raised no obJectlon to similar references discussed at the
first and second sessions of the Conference, it had noted that they
mlght become superfluous if a satisfactory article was adopted on
the role of the Red Cross organizations. That requirement had been
met with the subsequent adoption of article 70 bis. ICRC had taken
up the point in the Drafting Committee since it had considered it

to be merely a matter of drafting; the Drafting Committee had,
however, considered that it should be referred to the Committee.

41. Mr. MAKIN (United Kingdom) said that the reasons given for the
proposed deletion of the references to the ICRC and the League of
Red Cross Societies did not appear to be valid. Article 70 bis
referred in all its paragraphs to the provision of facilities by
the various parties. Article 27 of the first Geneva Convention of
1949, referred to in article 9 of draft Protocol I, stipulated the
conditions under which the assistance in question could be made
available by a recognized society, while article 32 of the same
Convention conferred privileges on those involved. There thus
appeared to be no connexion between article 70 bis of draft Protocol
I and those provisions.

42. The original text proposed by the ICRC had been based on a
proposal made at the 1972 session of the Conference of Government
Experts on the Reaffirmation and Development of International
Humanitarian Law applicable in Armed Conflicts, by the represent-
ative of Monaco, who had suggested that international organizations
might be able to assist and had instanced Arab airlines as an inter-
national airline that might be able to lend aircraft. There had
been no reference in the original article 9, paragraph 3, either to
a humanitarian or to an impartial organization. The words had
drifted in later and, having been approved for article 9, had then

* Resumed from the seventy-third meeting.
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been used again for article 23. 1In reply to a question he had asked
at the time, ICRC had stated that neither it nor the League of Red
Cross Societies had any medical units to lend. If the reference to
the two organizations was to be deleted this could raise doubts as
to the desirability of retaining the words "impartial" and
"humanitarian®.

43, The Committee should take no hasty decision on the matter.
Delegations should consider it carefully during the interval before
the fourth session of the Conference, to which it should be deferred.

44, Mr. PICTET (International Committee of the Red Cross) said that
he could agree to the United Kingdom representative’s suggestion
that further consideration of the matter should be deferred until
the fourth session of the Conference. :

ks, Mr. SOLF (United States of America) said that the United Kingdom
representative had correctly described the origin of the paragraph

in question. A lively debate had taken place at the Conference of -
Government Experts in 1972 as to where developing countries engaged
in armed conflict might be able to obtain medical aircraft. His
delegation and other sponsors of the text had intended to make the
broadest possible provision in that respect. The important points
were that the aircraft should be medical aircraft as so defined and
that they should be under the control of the party to the conflict

on whose side they operated; the source from which they came was
irrelevant. 1In article 9, paragraph 3, the ICRC had extended the
provisions of Article 27 of the first Geneva Convention of 1949 to
include all other kinds of medical transport and medical units. The
tendency to limit the source of such transport and units to impartial
international humanitarian organizations had appeared at the first
session of the Conference.

46. He could not agree that the matter should be deferred until the
fourth session of the Conference. The Committee should make every
effort to dispose of all relatively simple matters at the current
session so that it could concentrate on complicated issues such as
civil defence and relief at the fourth session. He did not share
the view of the United Kingdom representative that the reference to
the International Committee of the Red Cross or the League of Red
Cross Societies could not be deleted without deleting the preceding
words. The majority of the Committee had wished to provide some
degree of flexibility, which would be done by keeping the words

"by an impartial international humanitarian organization". Others
had proposed that a long list of possible organizations should be
given, but most had agreed that the most important criterion was
that the units and transport in question should be under the control
of the party to the conflict concerned, a point that was covered in
the relevant articles of the Geneva Conventions.
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47. He formally proposed that the words "such as the International
Committee of the Red Cross or the League of Red Cross Societies"
in article 9, paragraph 2 (c), and artlcle 23, paragraph 2 (f),
should  be deleted

48. Mr. GEORGIJEVSKI (Yugosiévia) said that his deiegatibn was
opposed to the deletion of the references to ICRC and the League of
Red Cross Societies in articles 9 and 23.

49, Mr. KLEIN (Holy See) said that no restriction should be placed
on the activities of any humanitarian or charitable organization by
listing others by name:. The reference to an 1mpart1a1 1nternat10na1
humanitarian organization should suffice.

50. Mr. KHAIRAT (Egypt) said that his delegation was satisfied with
the text of articles 9 and 23 of draft Protocol I as already approved
and had found the argument of ICRC and the League of Red Cross
Societies unconvincing. He supported the United Kingdom represent-
ative's proposal to defer further consideration of the matter until
the fourth session of the Conference.:

51. Mr.;MARTIN (Sw1tzerland) sald that he shared the United States
representative's desire that the Committee should make every
possible progress. In view of the fact that the matter needed care-
ful consideration, however, he agreed that a decision on it shouid
be deferred until the fourth session of the Conference.

52. The CHAIRMAN.put to the vote the United Kingdom proposal that
further consideration of the matter should bé deferred until the
fourth session of the Conference.

The Unlted Klngdom proposal was adopted by 37 votes to none,
with 8 abstentions.

The meetiﬁg rose at 12.25 p.m.
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SUMMARY RECORD OF THE SEVENTY-SIXTH MEETING
held on Tuesday, 1 June 1976, at 10.10 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Report of the Working Group (CDDH/II/376)

Section I bis - Information on the viectims of a conflict
and remains of deceased

1. The CHAIRMAN said that Mr. Martins, Chairman of the Working
Group on Section I blS of Part II of draft Protocol I, was due to
leave shortly, having been recalled to Nigeria. He thanked

Mr. Martins for his excellent work and expressed the hope that he
would attend the fourth session of the Conference.

2. Mr. MARTINS (Nigeria), Chairman of the Working Group on
Section I bis, said that in the deliberations of the Working Group,
which represented a cross-section of world interests, humanitarian
considerations had been in the forefront. Despite the fact that
the titular Rapporteur had also been recalled to his country, it
had been possible, with the assistance of a sub-group appointed to
expedite the work, to produce the text now before the Committee
(CDDH/II/376). He thanked all those who had co-operated in that
effort, and was glad to see that the titular Rapporteur had been
able to return for the discussion.

3. The CHAIRMAN invited the Acting Rapporteur of the Working
Group on Section I bis to introduce the Working Group's report

(CDDH/II/376).

i, Mr. BOTHE (Federal Republic of Germany), Acting Rapporteur of
the Worklng Group on Section I bis, said that the new text was
based on an amendment which had been submitted at the first session
of the Conference but not formally introduced and discussed until
the second session. It took account of a number of points dealt
with in United Nations General Assembly resolution 3220 (XXIX),
adopted in 1974 and submitted to the second session of the
Conference by the Director of the United Nations Division of Human

Rights.
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5. At the second session, after considering a report by the
Working Group on the original amendment, the Committee had
concluded that, while it could accept the proposed new Section in
principle, certain points of detail required further study. There
had also been some criticism of the length of the Section. It had
therefore been decided to defer any decision until the third session
of the Conference. At the beginning of the third session, two new
texts had been submitted, by the German Democratic Republic and the
United States of America, and those two countries had been
represented on the Sub-Group appointed by the reconvened Working
Group, together with the Union of Soviet Socialist Republics and
the Federal Republic of Germany. The Sub-Group had drafted a

text which had been adopted by the Working Giroup with some mitior
changes. That text was now before the Committee (CDDH/II/376).

6. Commenting on the proposed new Section paragraph by
paragraph, he said that paragraph 1 of article 20 bis, which was
based on an amendment submitted by the Holy See and -a number of
other delegations, contained a broad statement ‘of the main purpose
of the Section, namely, the right of families to know what had
happened to their relatives.

7. Paragraph 2 set forth the basic provision on missing persons
and constituted an ‘important development in the legal gtructure of
the Geneva Conventions.

8. Paragraph 3, relating to the obligation to record information,
was designed to cover persons not catered for under the Geneva
Conventions. That was the sense of the words "persons who would
not receive more favourable consideration under the Conventions
and this Protocol", which also appeared in article 20 ter, and
were similar to those used in article 65 of draft Protocol I
dealing with an analogous problem. The new provision would, for
example, cover nationals of neutral or co-belligerent States who
were not protected under the fourth Geneva -Convention of 1949, so
long as the State in whose hands they found themselves entertained
normal diplomatic relations with their home State. It would also
cover the case of a peaceful civilian who was ‘taken prisoner during
fighting but who, pending the normal decision to release him, was
shot while attempting to escape. Such a person would be covered
neither by Articles 4 and 5 of the third Geneva Convention of

1949 nor by Articles 129 and 136 of the fourth Geneva Convention.

9. Paragraph 4 provided for the procedure relating to transmittal
of information and underlined the role of the Central Tracing
Agency, while paragraph 5 provided for search and rescue teams to
collect and identify the deceased.
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10. Turning next to article 20 ter, he said that paragraph 1,
relating to the remains of the deceased was particularly 1mportant
since the provisions of the fourth Geneva Convention of 1949 on
graves applied only to the graves of internees in occupled

territories.

11. Paragraph 2 placed an obligation on High Contracting Parties,
in whose territories the remains of persons killed during hostil-
ities, occupation or detention were situated, to conclude agreements
for the purposes referred to in sub- paragraphs (a), (b) and (e).
Paragraph 3 provided for the procedure to be followed in the ‘event
that agreement on the matters referred to in paragraphs 2 (b) and

(¢c) was not reached.

12. In paragraph 4, there were two small errors: the brackets
around the words "and ether locations" should be removed and the
first reference in paragraph 4 (a) should be to paragraph 2 (c),

instead of 2 (b).

13. Paragraph 4 (b) related to exhumation for reasons of public
necessity, "necessity" in that context being intended to cover also
the need to protect graves. Thus, where adequate protection and
maintenance was not otherwise possible - for instance, in the case
of scattered and temporary graves made during a battle - exhumation
for the purpose of regrouping graves in one location would be a
matter of public necessity. There was, however, no clause on
general re-grouping of graves, since that might result in the
arbitrary or capricious removal of remains.

14, Paragraph 5 remained within square brackets not because of

any controversy as to its content but because it applied to other
provisions in draft Protocol I and might equally well be included
at some other point. That, however, as indicated in the foot-note
to the paragraph, was for the Draftlng Committee of the Conference

to decide.

15. He thanked the Chairman, Rapporteur and members of the Working
Group, and also the representatives of the ICRC, the Central
Tracing Agency and the Secretariat, for their co-operation.

16. Mr. FELBER (German Democratic Republic) said that the text
before the Committee should meet with general approval. In view of
the difference in approach between amendments CDDH/II/354 and
Add.1, CDDH/II/355 and CDDH/II/356, it was gratifying to note that
agreement had been reached on a text that reflected the interests
of the delegations sponsoring those proposals as well as those of
many other delegations, while also taking account of the
recommendation in paragraph 127 of the report of Committee II on
its second session (CDDH/221/Rev.1). It was equally gratifying to
note that as a result of negotiations, the brackets which had been
a2 feature of the earlier text had been dropped.
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17. On behalf of his delegation, he thanked the Chairman,
Rapporteur and members of the Working Group for their efforts, as
well as the ICRC representatives and all.those who had co-operated
in the preparation-of. the text. ~ He ‘urged the Committee to adopt
the text forthwith by consensus.

18. Mrs. DARIIMAA (Mongolia), referring to paragraph 5 of

article 20 bis, said she noted that the word "arrangements" in the
English text was rendered by “accords" in the French text and by
"soglashenie"in the Russian text. Further, in paragraphs 2 and 3 of
article 20 ter, the word "agreements" appeared in the English text,
and that word was also represented in the French and Russian texts
by "accords" and "soglashenie". In her opinion, two distinct
legal concepts of the meaning of the English words "“agreements"
and "arrangements', as used in treaties were involved, and there
thus appeared to be a substantial discrepancy, not only as

between the different language versions but also within the
English text, which needed bringing into line with the Russian and
French versions.

19. Mr. BOTHE (Federal Republic. of Germany), Acting Rapporteur of
the Working Group, observed that there was a certain difference

in style between paragraph 5 of article 20 bis and the other
paragraphs to. which the representative of Mongolia had referred.

As far as paragraph 5 of article 20 bis was concerned, however, any
differencs between the several language wersions was perhaps more

apparent than real since the element of asicwiient which the
representative felt was lacking was in fact covered by the
inclusion, in the English text, of the words "to agree". Any

discrepancies would, however, be corrected by the Drafting Committee
of: the Conference.

20.- Mr. SIEVERTS (United States of America), the original Rapporteur
of the Working Group, said that as he read the text, it was clear
that the words "to agree" applied to the word "arrangements" in
paragraph 5 of article 20 bis. Those words implied that agreement;
would be required before the arrangements in question could be
concluded. - The exact phraseology used to -impart that idea natural.ly
varied from language to .language, and in' English the aim had been to
achieve concise drafting and to avoid repetition of the word "agree".

21. Mr. CLARK (Australia) agreed with the United States represent-
ative that the word Vagree" covered the point made by the

representative of Mongolia. The English sentence should be read as
a whole. '
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22, Mr. IJAS (Indonesia) said that his delegation agreed with the
humanitarian aims of article 20 bis, but considered that too heavy
a burden should not be imposed on the parties. Account must be
taken of the fact that the conditions for search might be difficult
and the costs high. He therefore proposed adding, the words "as
far as practicable" between the word “shall" and the word "search"

in paragraph 2 of article 20 bis.

2%. Mr. MARRIOTT (Canada) was of the opinion that the English and
French texts of article 20 bis, paragraph 5, were identical. He
suggested, however, that in the English text of paragraph 3 (b) of
article 20 bis, the word "otherwise" should be replaced by the
words "in other circumstances”, which would be a better equivalent

of the French "dans dfautres conditions"

24. Mr. BOTHE (Federal Republic of Germany), Acting Rapporteur of
the Working Group, said that the Canadian suggestion was a good one.

25. Mr. HEREDIA (Cuba) said that in the Spanish text of article

20 bis, paragraph 1, the words "ante todo" appeared to accord
excessive priority to the right of families to know what had
happened to their relatives. Similarly, while he could accept the
phrase "As soon as circumstances permit"” at the beginning of
paragraph 2, he thought that the phrase "and at the latest from the
end of active hostilities" indicated too precise a time limit.

26. Mr. GEORGIJEVSKI (Yugoslavia) proposed that the same wording
should be used in article 20 ter, paragraph 2, as in article 20 blS,
paragraph 5, namely, that the parties should "endeavaur to agree”

as the phrase "shall conclude agreements" appeared too mandatory.

He also proposed that the square brackets round paragraph 5 of
article 20 ter should be deleted, but was prepared to leave it to
the Drafting Committee of the Conference to determine where that
paragraph should be placed He questioned the need for paragraph 1
of article 20 bis, since it merely stated the motive behlnd the
article, which could surely be taken for granted.

27. Mr. SIEVERTS (United States of America) said that the Working
Group had given consideration to most of the points which had been
raised and had decided that they were best dealt with as in the
text before the Committee. As regards the Indonesian proposal to
include the phrase "as far as practicable" in paragraph 2 of
article 20 bis, such a proviso was implicit in the entire Section.
Moreover, the phrase "to the fullest extent poss1ble“ had been used
in paragraph 3 (b). It had been the feeling in the Working Group
that paragraph 2 should express in the simplest possible way a
general undertaking to search for the missing.
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28. As regards the first comment by the Cuban representative, the :
statement of the right of families to know the fate of their
relatives was of primary importance for the understanding of the
Section under discussion. Paragraph 1 of article 20 bis did not
refer to other sections of the draft Protocol or the Geneva
Conventions. If the right of families was not specifically
mentioned, the section might be interpreted as referring to the right
of Governments, for instance, to know what had happened to certain
missing persons. As for the Cuban representative's second point,
the Working Group had considered it was important to guard against
the possibility of a considerable length of time elapsing before

a search was started, since information of the kind to be sought
was easily lost. The phrase "and at the latest from the end of
active hostilities" was not a precise statement of time and would
allow reasonable latitude in the light of practical considerations,
while just the phrase "As soon as circumstances permit" by itself
might imply a stricter interpretation. The representative of the
Central Tracing Agency of the ICRC had in fact suggested adding a
provision to the effect that the search should continue without
~any limit of duration, but the members of the Working Group had
considered that such a provision was implicit in the paragraph.

29. As regards the query of the Yugoslav representative whether
paragraph 1 of article 20 bis was necessary, he agreed that it was
unusual to state the premises on which an article was based. The
paragraph had been included in response to a strong feeling of many
delegations and institutions that it was important to express in the
Protocol the idea that families had a right to know what had
happened to their relatives. United Nations General Assembly
resolution 3220 (XXIX), which the Working Group had studied when
drawing up the present text, stated in the last preambular
paragraph that "the desire to know ... is a basic human need", but
the text under consideration went even further by referring to the
"right". The proposal made by the Yugoslav representative that the
wording of article 20 ter, paragraph 2, should be the same as in
article 20 bis, paragraph 5 had also been considered by the Working
Group. - The text of the former represented a careful balance.
Taken as a whole, the article indicated that no action would be
possible without agreement. The phrase "As soon as-circumstances
permit", at the beginning of paragraph 2, implied a prior condit:ion
for such agreement.

30. Mr, HESS (Israel) said that his delegation fully supported the
text proposed by the Working Group, which was very well balanced
and marked an advance on the earlier version, especially in respect
of paragraphs 3 and 5 of article 20 bis. With regard to the
national societies referred to in article 20 bis, paragraph 4, he
said that the national society of Israel was the "Red Shield of
David Society".
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31. Mr. SALEEM (Pakistan) proposed the following minor amendments
to tighten up the text of the section and prevent any possible
misinterpretation: article 20 bis, paragraph 2 - insert the

words "begin a" between the words "shall" and "search"; replace

the words "have been" by the word "are'; and replace the words

"the name, special characteristics and other" by the words "all
relevant™. Article 20 bis, paragraph 3 (a) - replace the word "for®
by the words "in respect of"; replace the last clause of the sub-=
paragraph by the words: "... or those who died while in detention”.
Article 20 bis, paragraph 5: replace the word "agree" by the words
"reach an agreement"; replace the last sentence of the paragraph '
by the words: "Personnel of such teams, while engaged on carrying
out these duties, shall be respected and protected.®

32, Mr. MALLIK (Poland) said that he wished to support what the
representative of Yugoslavia had said about article 20 bis,
paragraph 5, and article 20 ter, paragraph 2. It was impossible to
compel States to conclude agreements, especially States which had
just been engaged in armed conflict with one another and whose
mutual relations were likely to be somewhat unfriendly. He
accordingly thought that the order of article 20 ter, paragraph 2,
might perhaps be changed: sub-paragraphs (a), (b) and (c) should
immediately follow the word "shall", by deletlng the words:
"conclude agreements in order to ...". Nevertheless a sentence
should be included at the end of the paragraph to the effect that
the High Contracting Parties should endeavour to conclude agreements

towards those ends.

33. Mr. KHAIRAT (Egypt) agreed that it could not be_ made obligatory
on States to reach agreement. He therefore agreed with the Yugoslav
delegation that the last phrase of paragraph 2 of article 20 ter
should read: " ... shall endeavour to conclude agreements in order

to:".

34. Mr. CARNAUBA (Brazil) said that the wording of article 20 ter
should be maintained as it stood. It was thanks to agreements that
the activities referred to in paragraphs 2 (a), (b) and (c) were
duly performed, as was illustrated by the Agreement concluded
between Brazil and Italy after the Second World War. There must be
an obligation to conclude such agreements. It should be noted,
however, that the obligation contained in paragraph 2 was not
absolute, since it was quallfled by the words: "As soon as
01rcumstances permit .

35. Article 20 bis, paragraph 1, which stated a very important
humanitarian principle, should also be maintained; but his

. delegation would prefer that it should constitute a separate
article, as the Chairman had suggested.
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36. Mr. SANCHEZ DEL RIO (Spain) said that his delegation agreed
that the Working Group's proposal (CDDH/II/376) was far clearer and
more systematic than the earlier versions.

37. Paragraph 1 of article 20 bis should be maintained; but to
take account of the point ralsed by the Cuban representative, the
words "ante todo"™ in the Spanlsh version, which were too
categorical, should be replaced by some such word as "principalmente”
or "esencialmente”, to bring the Spanish into line with the English
version. He wondered whether the French version "au premier chef™
should not also be changed.

38. With regard to the expression in article 20 bis, paragraph 2 -
"and at the latest from the end of active hostilities" - that
expression, or others very much akin to it, occurred in the Geneva
Conventions of 1949, for example in Artlcle 17 of the first:
Convention. It was an accepted formula and he did not think it
should be changed.

39. He understood the doubts of certain delegations about

creating an absolute obligation on Governments to conclude
agreements; however, as the representative of Brazil had pointed
out, the obligation in article 20 ter, paragraph 2, was not absolute.

40. In the Spanish version, paragraph 2 (¢) of article 20 ter,
meant exactly the opposite of what was stated in the English and
French versions: the word "si" should be replaced by such words
as "salvo que% or "a menos que“.

4i1. Mr. FELBER (German Democratic Republic) said that he had no
problems with the purely drafting amendments proposed by Pakistan,
but the other proposed amendments merely repeated points which had
been discussed in the Working Group. To reopen those discussions
would take the Committee back to 1975. Amendments covering those
points had been withdrawn by their sponsors and the existing text
represented a balanced compromise which had been achieved as the
result of long and difficult negotiations. That applied particularly
to paragraphs 1 and 3 of article 20 bis and to article 20 ter as a
whole.

42. He appealed to all delegations which had proposed oral amend=-
ments not to insist on them. He particularly hoped that no attempt
would be made to change article 20 ter, paragraph 2, which had
given rise to very difficult problems in the Working Group. Those
problems had been solved by the new proposal, which created an
obligation for the conclusion of agreements on access to graves,
etc., because without such agreements nothing would be possible.

At the same time, as the Brazilian representative had pointed out,
the obligation was not absolute.
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43, While he agreed that article 20 bis, paragraph 1, might .
become a separate article, he could not agree to its deletion. That
provision had not been in the original text, but had been inserted
as a result of amendments submitted by Austria, Cyprus, France,
Greece, the Holy See, Nicaragua and Spain. It was also fully in
line with United Nations General Assembly resolution 3220 (XXIX).
His delegation could see no objection to the paragraph.

4, He appealed once again to delegations to think very carefully
before pressing further with amendments to the report of the Working

Group (CDDH/II/376).

45, The CHAIRMAN suggested that, to give delegations a chance to
think over their positions in the light of what had been said
during the meeting, particularly by the representative of the
German Democratic Republic, the seventy-seventh meeting should turn
to the next question on the agenda and the Committee should not
revert to Section I bis until the seventy-eighth meeting.

It was so agreed.

The meeting rose at 12.55 p.m.
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SUMMARY RECORD OF THE SEVENTY-SEVENTH MEETING
held on Tuesday, 1 June 1976, at 3.1J p.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Report of the Drafting Committee (CDDH/II/379)

Article 8 - Definitidns (concluded)

Sub~paragraph (a)

1. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, recalled that most of the definitions had been
discussed extensively during the first session of the Conference.
The most important change in article 8 (a) was in the position of
the inverted commas round the words "wounded" and "sick". The
expression had previously been "wounded and sick". The change had
been made to enable the expression to be used with different
conjunctions.

2. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) asked for
the Russian text to be aligned with the English with respect to the
words "in need of immediate medical assistance” and to the word
"infirm". )

3. The CHAIRMAN said that any discrepancies in translation would
be taken up by the Drafting Committee, to which they could be
directly referred. . .

Sub-paragraph (a) was adopted by consensus.

Sub-paragranh (b)

i, Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that there were two new elements in the
definition of "shipwrecked” now proposed. The first was the
inclusion of the words "misfortune affecting either them or the
vessel or aircraft carrying them". The previous definition

("as a result of the destruction, loss or disablement of the vessel
or aircraft in which they were travelling") would have excluded
anyone who had fallen overboard, since there would be no loss or
disablement of his vessel.
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5. The other change was in the second senterice of the definition
and extended the notion of "shipwrecked" to persons who had been
picked up by a vessel or aircraft and were being rescued. The
Committee had defined medical transports as transports carrying
exclusively the wounded and sick and shipwrecked and medical
personnel. Therefore it had to be made clear that a transport
carrying persons who were being rescued was still carrying
"shipwrecked" persons in the sense of the definition. Otherwise
the transport might not be protected as a medlcal transport. The
point had raised no controversy.

6. Mr. SANDOZ (International Committee of the Red Cross) suggested
that iIn the French text the word "1l'expression" should be replaced
by "le terme", and the words "par suite du sort malchanceux" by

"par suite de la malchance". Moreover, "4 s'abstenir" in the last
sentence should read "de s'abstenir".

7. Mr. PENNANEAC'H (France) agreed to those amendments.

- Sub-paragraph (b) was adopted by consensus.

Sub=-paragraph (c)

8. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that a note on sub-paragraph (¢) had been
inadvertently omitted from the report. The note read: “"It was the
unanimous understanding of the Drafting Committee that the "medical"
purposes referred to in that sub-paragraph included dental treat-
ment, and the term 'hospitals and other similar units® 1nc1uded
recovery centres providing medical treatment."”

9. Some minor drafting changes had also been made.

Sub-paragraph (c) was adopted by consensus,

Sub-paragraph (d)

10. Mr. BOTHE (Federal Republic of Germany), Rapporteur of-the
Drafting Committee, drew attention to the second and third
paragraphs of the Drafting Committee's report (CDDH/II/379)
concerning interpretation of the words "those persons assigned
exclusively to the administration of medical units".

11. With respect to the square brackets round the words "units"

and "bodies" in sub-paragraph (d4) (i),: he said that the Drafting
Committee/Working Group on Civil Defence had discussed whether the
wording should be "units" or "bodies" but had come to no conclusion.
The report of that body (CDDH/II/384/Rev.l) would explain in greater
detail why the brackets had been included.
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12. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that
the Russian text should be aligned with the English with respect to
the word "administration", which occurred twice.

13. Mr. SANDOZ (International Committee of th: Red Cross) suggested
that the word "mentionnés" should be added in sub-paragraph (d)
(iii) of the French text, after the words "le personnel sanltalre
des unltes ou moyens de transport sanitaire"

14. Mr. BOTHE (Fede 21 Republic of Germany), Rapporteur of the
Drafting Committee, said that the om1551on 1n the French text was
due to a typing error.

Sub-paragraph (d) was adopted by consensus.

15. Mr. HESS (Israel), speaking on a point of order, said that he
had had an explanation of vote to make concerning sub-paragraph (d)
(ii), but since he had a similar explanation to make concerning
sub-paragraph (f), he took it that he could make his statement later.

16. The CHAIRMAN concurred.

Sub-paragraph (e)

17. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, drew attention to two notes concerning paragraph
(e) on page 3 of the report (CDDH/II/379). The notes had been
discussed by the Committee at the second session of the Conference.

Sub-paragraph (e) was adopted by consensus.

Sub-paragraph (f)

18. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the definition of religious personnel
adopted by the Committee at the seventy-fifth meeting (CDDH/II/SR.T5)
should be introduced as a new sub-paragraph (f), and the two
following sub-paragraphs renumbered (g) and (h) respectively.

19. With respect to sub-paragraph (f), he drew attention to the
note in the sixth paragraph of the report of the Drafting Committee
(CDDH/II/379) on the question of civil defence. The provisions
concerning that matter had not.yet been decided. There were also

a few minor drafting changes. Sub-paragraph (f) was essentially
based on the provisions considered by the Committee at the first
session of the Conference.

20. Mr., HESS (Israel) recalled his delegation's statements in the
Committee during the first session of the Conference, as recorded
in summary records CDDH/II/SR.7, paragraph 39, and CDDH/II/SR.12,
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paragraph 41, in which his delegation had maintained its reservation
with regard to article 8 (e), since Israel used the Red Shield of
David as the distinctive emblem of the medical services of its

armed forces and national Society, while respecting the inviolability
of the distinctive emblem of the Geneva Conventions of 1949. That
p081t1dn had not changed and it now applied to article 8, sub-
paragraph (g). Furthermore, his delegation understood artlcle 8,
sub-paragraph (d) (ii) as referring also to the medical personnel

of its Natlonal “Relief Society, the Red Shield of David Society.

Sub-paragraph (f) was adopted by consensus.

Sub-paragraph (g)

21. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that a few minor drafting changes had been
made in -sub-paragraph (g).

22. Mr. SANDOZ (International Committee of tke Red Cross) suggested

that the French text of the second line should be amended to read

"... signalisation destinée exclusivement & permettre 1l'identification
Lil

des unités ...V,

3. Mr. PENNANEAC'H (France) concurred.

N

Sub-paragraph (g), as amended, was adopted by consensus.

24, Mr. MAKIN (United.Kingdom) pointed out that the introductory
phrase of the article had not been approved by the Committee.
Moreover, the word "the" should be inserted between "For" and
"opurposes".

25. He suggested that the points raised by the Drafting Committee
in the introduction to the report concerning the meaning of
"administration", "devoted" and "assigned" and the point made
orally by the Rapporteur concerning dental personnel and equipment
should be included in the report of Committee II to the plenary
Conference, since they were important interpretative statements,
particularly for those not present at the meetings of the Commlttee
or indeéd at the Conference.

26. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that, although the Committee had hitherto
relied on its summary records and documentation to provide inter-
pretation, the points could be made in the report if the Committee
so wished.

It was so agreed.
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The introductory phrase of article 8, as amended, was adopted.

Article 8 as a whole, as amended, was adopted. 1/

27. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that all the amendments adopted in connexion
with article 8 of draft Protocol I would be incorporated in the
document being prepared for article 11 of draft Protocol II.

Report of the Drafting Committee (CDDH/II/380)

/Article 18 bis - Revision of the annex/

Paragraph 1

28. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, recalled that at an earlier meeting Committee IT
had decided that paragraph 1 of article 18 bis - formerly article 16
of the annex - should be redrafted along the lines suggested by the
Hungarian delegation. The result was the text without brackets in
the report of the Drafting Committee (CDDH/II/380), which was close
to the original text of the article. The only new element was that
the ICRC would convene a meeting of technical experts only with the
consent of one third of the High Contracting Parties. The second
sentence imposed on the ICRC an absolute obligation to convene such
a meeting at any time at the request of one third of the High
Contracting Parties.

29. During the discussion in the Drafting Committee, however,
several new ideas had been put forward and it had been felt that it
would be advisable to have a text even more flexible than the
Hungarian proposal. As a result of that discussion the text in
square brackets had been prepared. It was for the Committee to
decide which of the two versions it preferred.

30. Mr. SANDOZ (International Committee of the Red Cross) said that
the ICRC was fully satisfied with the text in square brackets, which
provided the necessary flexibility regarding the ICRC's responsibility
for convening meetings.

31. Mr. MARRIOTT (Canada) agreed that the text in square brackets
provided the kind of review mechanism that was required. He felt,
however, that the words "on the status of the annex" in the first
sentence were ambiguous and suggested that they should be replaced -
by the words "concerning the annex". He also suggested that the

1/ For the text of article 8 as adopted, see the report of
Committee II (CDDH/235/Rev.l, annex I)
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words "or for other reasons" should be added at the end of the same
sentence, since procedural ‘as well as’ technological deVelopments
might be involved. Flnally, he expressed the view that the six-
month perlod mentidned ih the third sentence was too long.

32. Mr MAKIN (Unlted Kingdem) also thought that the text in square
brackets was to.be preferred: it was better for the ICRC and was
more in keeping with the-discussion in the Committee. He endorsed
the Canadian representative's suggestions and proposed that the
Committee should take a decision in principle to adopt the text in
square brackets.

33. Mr. CZANK (Hungary) said that he, too, considered the text in
square brackets to be an improvement, particularly in view of the .
satisfaction expressed by the ICRC representative. It should’
therefore be accepted in principle and referred to the Drafting
Committee.

34. Mr. CARNAUBA (Brazil) said that, in principle, his delegation
preferred the text in square brackets.

35. - Mpr. CLARK (Australia) pointed out that in the unbracketed
version of paragraph 1 the ICRC had an obligation to convene a
meeting with the consent of one third of the High Contracting
Parties, whereas in the text in square brackets the onus was on
States to reply. If they did not reply, the ICRC could in theory
convene a meeting, although in practice it would not do so if the
High Contracting Parties did not wish to attend. His delegation
would therefore like the text in square brackets to be reconsidered,
on the understanding that the words "with the consent of one third
of the High Contracting Parties" would be included. Account would
thus be taken of a situation in which State sovereignty was involved.

36. The CHAIRMAN observed that Governments received a multitude of
questionnaires and that many of them were unlikely to reply; in the
text in square brackets it was taken for granted that, if a
Government did not reply, that Government had no objections.

37. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, agreed with the Chairman.

38. Mr. SANDOZ (International Committee of the Red Cross) confirmed
that it took a long time to obtain replies from Governments. In

any case, no question . of national . sovereignty was involved; that
would arise only at the conference stage.
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39. Mr. MAKIN (United Kingdom) said that, before- the text was
referred to the Drafting Committee, a decision ought to be reached
on the Canadian representative's suggestion regarding the period of
time allowed for objections.

40, The CHAIRMAN inquired whether the Canadian representative had
any specific alternative period in mind.

41. Mr. MARRIOTT (Canada) said that a period of three or four
months would be reasonable, a six-month period being hardly practical
in that it represented only one eighth of the interval between

meetings.

42. Mr. SOLF (United States of America) pointed out that intricate
questions of telecommunications requiring the co=-ordination of

various Government departments were involved; the six-month period
was, therefore, not too long and a three-month period would definitely

be too short.

43, Mr. URQUIOLA (Philippines) agreed that a six-month period was
reasonable.

4y, Mr. CARNAUBA (Brazil) also agreed that a six-month period would
be preferable, since a shorter period might cause difficulties for
a number of countries.

45, Mr. MARRIOTT (Canada) said that, in view of those considerations,
he would withdraw his suggestion.

46. The CHAIRMAN inquired whether any member wished to comment on
the Canadian representative's suggestion that the words "or for
other reasons” should be added after the words "the developments

of technology".

47. Mr. MAKIN (United Kingdom) pointed out that the annex referred
also to distinctive emblems and identity cards, which were not
technical matters. He therefore suggested that the word "technical"
should be deleted before the word "experts".

48. Mr. MARRIOTT (Canada) supported that suggestion.

49. Mr. SALEEM (Pakistan) suggested that a better solution might
be to delete the words "in the light of the development of
technology™.

50. Mr. JOSEPHI (Federal Republic of Germany) supported that
suggestion.
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51. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that,
since what was being considered was not a review of draft Protocol I
but a review of the rules relating to emblems and signals in the
annex to draft Protocol I, he did not think that the amendments
suggested should be accepted.

52. Mr. MAKIN (United Kingdom) said that some amendment was
required. The Pakistan representative's suggestion was to be
preferred, but the Committee should agree to amend the sentence and
should leave the decision on the actual wording to the Drafting
Committee.

53. Mrs. DARIIMAA (Mongolia) said that when the Committee considered
a text produced by the Technical Sub-Committee, it should take into
account the views of the experts who had participated in the Sub-
Committee's work. She therefore endorsed the views expressed by the
Soviet Union representative.

54. The CHAIRMAN put to the vote the alternative text. proposed by
the Drafting Committee for the first part of paragraph 1 which
appeared between square brackets in the report of the Drafting
Committee (CDDH/II/380).

The text in. square brackets was adopted in principle by
37 votes to none, with 6 abstentions.

55. The CHAIRMAN said that if he heard no objection hewould take
it that the Committee wished the two sentences it had just adopted
in principle to be referred to the Drafting Committee. for further
adjustment, on the understanding that no change would be made in
their substance.

It was so agreed.

56. The CHAIRMAN drew the Committee's attention to the text
proposed by the Drafting Committee for the last sentence of para-
graph 1 (CDDH/II/380, third paragraph).

The sentence was adopted by consensus.

Paragraph 6

57. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that paragraph 6 had been referred to the
Drafting Committee for the purpose of rearranging the scattered and
somewhat incomplete provisions concerning the communications to be
made by the depositary State. In the new text before the Committece
those provisions were grouped, in their logical order, in a single
paragraph.

Paragraph 6 was adopted by consensus.
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58. Mr. CLARK (Australia) observed that there had been some
discussion in the Drafting Committee about an ambiguity in gara-
graph 5 of the former article 16 of the annex to draft Protocol I
(CDDH/II/371) which might have scme bearing on paragraph 6. The
text of paragraph 5 did not make it quite clear whether declarations
of non-acceptance of an amendment to the annex could be made only
within the one-year period for which provision was made in para-
graph 4 or also during the three-month interval between the expiry
of the one-year period and the entry into force of the amendment.

59. Mr. SOLF (United States of America) said that under paragraph 5
of the original United Kingdom proposal (CDDH/II/357), which had
subsequently been withdrawn in favour of amendment CDDH/II/359 on
which the Technical Sub-Committee's text was based, it would have
been possible for a State to make a declaration of non-acceptance
also during the three-month period following expiry of the one-year
period. The Sub-Committee’s text (CDDH/II/371, pp. 13/14) reflected
the change which had been made in the United Kingdom text at the
proposal of one of the sponsors of amendment CDDH/II/359. His
delegation interpreted the Sub-Committee's text of paragraph 5 to
mean that declarations of non-acceptance could be made only during
the initial one-year period, the additional three months being
provided for the purpose of any notifications that might be required
and any action a State might need to take in order to arrange for
implementation of the amendment. Thus, an amendment would, at the
end of one year, become binding on the States that had accepted it
in accordance with paragraph 4, but it would not actually enter

into force until three months later.

60. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the ambiguity mentioned by the
Australian representative arose from the fact that the text of para-
graph 6 which had been referred to the Drafting Committee after
Committee II had considered article 16 of the annex had included a
reference to declarations of non-acceptance made in accordance with
paragraphs 4 and 5. Since the general feeling in the Drafting
Committee had seemed to be that such declarations must be made
during the one-year period following communication of the amendment
to the High Contracting Parties, the reference to paragraph 5 had
been deleted from paragraph 6 in order to make it clear that the
only relevant provisiqns were those of paragraph b,

61. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that
the annex, which was concerned with emblems and signals, could not
be considered in isolation from the article of draft Protocol I
according to which the only compulsory emblem was that of "the Red
Cross. All the other emblems and signals were optional and refusal
to use them could not deprive the persons concerned of protection.
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It would be outside the purview of any body which might subsequently .
be concerned with amendments to the annex to amend the article
itself or to render compulsory the use of any emblem other than that
. of the Red Cross. Consequently, there seemed to be little need to
include a provision relating to non-acceptance.

62. Mrs. DARIIMAA (Mongolia) said she had always been given to
understand by the Chairman and other members of the Technical Sub-
Committee that the provisions of the annex were optional. She
therefore endorsed the.views expressed by the previous speaker.

63. The CHAIRMAN observed that although any amendments or additions
to the annex would obviously be technical in nature, the question

at present under discussion, namely, the procedure for convening
meetings to consider such amendments, was a purely legal one.

64. Mr. EATON (United Xingdom) said that his delegation was pre-
pared to accept what appeared to be the general view that
declarations of non-acceptance should be made only within the year
following communication of an amendment to the High Contracting
Parties. Theée ambiguity to which reference had been made during the
discussion might perhaps best be removed by inserting the phrase
"in accordance with paragraph 4" at the end of the first sentence
of paragraph 5,

65. Since the Committee had adopted the Drafting Committee's text
of paragraph 6 by consensus. he took it that the second sentence of
paragraph 5 of the Technical Sub-Committee's text (CDDH/II/371)
would be deleted.

66. The CHAIRMAN suggested that article 18 bis might be referred
back to the Drafting Committee with a view to making any drafting
changes required to ensure that it formed a logical whole. -

It was so agreed..

67. The CHAIRMAN drew attention to the heading "Article 18 bis"
which appeared between square brackets in the Drafting Committee's
text (CDDH/II/380). ~

68. Mr. MALLIK (Poland) asked whether the Drafting Committee had
given consideration to the relationship which existed between the
article under consideration and article 86 of draft Protocol I.

69. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the provisions for revision of the
annex had some relation to those for revision of Protocol I itself
and might therefore be included in Part VI of draft Protocol I
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(Final Provisions). They were also related to the annex, however,
and might therefore be placed in or near article 18 of draft
Protocol I. The Committee was ot competent to take a decision on
that question, which would no doubt have to be settled by the
Drafting Committee of the Conference.

70. Mr. SOLF (United States of America) said that the Committee

had agreed that the provisions in question should be included in

the draft Protocol itself rather than in the annex. They might
ultimately be incorporated in article 86, but the heading

"/Article 18 bis/" had been chosen provisionally because article 18
was the article that related to the matters dealt with in the annex.
He suggested that the heading should be left between square brackets
in order to indicate that the final decision would have to be taken
by the Drafting Committee of the Conference.

71. The CHAIRMAN said that if he heard no objection he would take
it that the Committee agreed to leave the heading between square
brackets as it appeared in the Drafting Committee's text
(CDDH/II/380), in order to indicate that it was provisional and
represented only one of two or more possibilities.

It was so agreed.

The meeting rose at 5.5 p.m.
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SUMMARY RECORD OF THE SEVENTY~EIGHTH MEETING
héld on Wednesday, 2 June 1976, at 10.10 a.m.
Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l1) (continued)

Draft Protocol I

Report of the Working Group (CDDH/II/376) (concluded)

Section I bis - Information on the victims of a conflict
~and remains of deceased (continued)*

1. The CHAIRMAN invited the Committee to continue its
consideration of articles 20 bis and 20 ter as they appeared in the
report of the Working Group on Section I bis (CDDH/II/376).

2. Mr. AFENDULI (Greghe) welcomed the two articles submitted by
the Working Group, which took full account of the amendment co-
sponsored by his delegation (CDDH/II/354). The present version
was a compromise arrived at in a spirit of understanding and
co-operation. Careful examination of the text should remove

the anxiety expressed by certain delegations.

3. Mr. CLARK (Australia) said that his delegation, having
participated in the Working Group, fully supported the substance

of articles 20 bis and 20 ter. He had two drafting amendments

to propose, however: first, that in article 20 ter, paragraph 1,

the words "of persons' after the word "hostilities"™ should be
replaced by the word "and"; and, secondly, that in paragraph 4 (b)

of the same article, the words "medical and investigative necessity
should be replaced by the words "medical necessity or investigation".

y, Mrs. DARIIMAA (Mongolia) said that her delegation fully
supported the compromise text in document CDDH/II/376. She
supposed that the provisions of those articles could be
applied in practice bearing in mind concrete situations.
Soldiers sent by their country in execution of an agreement
to assist another country in defending itself against
incursion or invasion by a foreign Power should be protected,
and the text now proposed should assist in that respect.
Articles 20 bis and 20 ter would in no way restrict the right
of a country to take steps on its own initiative to honour
the memory of foreign soldiers who had joined in the fight
for its freedom and its independence. But, in the case of

a country which had suffered from foreign aggression, the

* Resumed from the seventy-sixth meeting.
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feelings of the population as regards the provisions of articles
20 bis and 20 ter were understandable. Those prov151ons could
never be pleas1ng,1n partlcular to ‘the parents and the near
relatives of the missing. Despite that fact, the humanitarian
aspect must always be borne in mind. She urged the Committee
to adopt the articles by consensus.

5. Mr. HOSTMARK (Norway) said that the proposal was fully
acceptable to his delegation. The obligations it would place
on the Contracting Parties were not unduly onerous and were no
more than they could reasonably be expected to undertake on
humanitarian grounds.

6. Mr. SKARSTEDT (Sweden) said that the text was well-balanced
and that his delegation would support it with some of the minor
amendments proposed by other delegatlnns

7. Mr. JOSEPHI (Federal Republic of Germany) said that his
delegation, too, supported the compromise text proposed by
the Worklng Group, which took into consideration the
suggestions made at the second session of the Conference as .
well as- those put forward at the current session. It should
be supported in the interest of the families of missing or
deceased persons.

8. Mr. WARRAS (Finland) said that his delegation wholeheartedly
supported the text of the two articles, which represented the .
minimum required by humanitarian values. He urged the

Committee to adopt the articles by cdnsensus.

9. My. KLEIN (Holy See) said that his delegation, too, hoped
that the' Committee would adopt the text by consensus, thus ’
demonstratlnp a world-wide unlty of spirit with respect to a
great humanitarian problem.

10. Mr. SALEEM (Pakistan) said that the word "shall" before-
the word "conclude", in article 20 ter, paragraph 2, appeared
to imply a contractual obligation,_ﬁﬁfoh was at variance with
the exception provided for in paragraph 3. He consequently
suggested that the word "shall" should be replaced by the word
"should". '

11. He further suggested that the word "permanently" in
paragraph 2 (b) of the same article should be deleted; - since
any such agreement was subject to negotiation, it would be
wrong to lay down condltlons that had to be applied to it.

12. Mp. AL-FALLOUJI (Iraq), while welcoming the compromise
text, said that certain drafting points should be clarified.
It was not clear, for example, what was meant by the words
"active hostilities" in-article 20 bis, paragraph 2.
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13. The words "who would not receive more favourable
consideration under the Conventions and this Protocol" in
paragraph 3 of the same article might also be made clearer.
The Drafting Committee of Committee II might give assistance
on those and other points.

14. He entirely agreed with the Pakistan representative's
comments on article 20 ter. The contractual undertaking in
paragraph 2 made the provision more legal than humanitarian.
It might alsc have some political and military implications.
Cases in which no agreement had been concluded should be
covered. He supported the proposal to delete the word
"permanently" in paragraph 2 (b).

15. Mr. HEREDIA (Cuba) said that his delegation's comments
on article 20 bis had been in the nature of an opinion rather
than a formal amendment.

16. Mr. KHARMA (Lebanon) said that it would be difficult to
apply the provisions of article 20 ter, paragraph 2 (a), in
cases in which hostilities were continuing. He therefore
suggested that the words "after the normalization of relations
between the adverse parties," should be inserted after the
word "conclude" in paragraph 2.

17. Mr. GEORGIJEVSKI (Yugoslavia) said that he no longer
questioned the need for paragraph 1 of article 20 bis.

18. Mr. RAMSDEN (United Kingdom), referring to article 20
ter, paragraph 3, pointed out that the words "of the

remains” which appeared after the words "if the home country"”
were in the wrong place; they should come after the words
"facilitate the return to the home country”.

19. Mrs. DARIIMAA (Mongolia) agreed.

20. Mr. BOTHE (Federal Republic of Germany), Rapporteur of
the Drafting Committee, replying to guestions put by the
CHAIRMAN, said that in his opinion the proposal to make
article 2C bis, paragraph 1, a separate article was merely
a question of drafting. He was not sure whether the same
was true of the question concerning the words "active
hostilities™ in paragraph 2 of. that article, but thought
the point could be clarified in the Drafting Committee.

2l. The CHAIRMAN said that the amendments proposed by
Pakistan at the seventy-sixth meeting (CDDH/II/SR.76) to
paragraph 5 of article 20 bis could be considered as being
of a drafting character. ~
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22. Referring to article 20 ter, he said that the proposal
to change the initial phrase in paragraph 2 was a question
of substance, while the proposal made by the United Kingdom
representative with reference to paragraph 3, as well as the
Australian proposals concerning paragraphs 1 and 4, were
questions of drafting.

23. Mr. KHAIRAT (Egypt), supported by Mr. AL-FALLOUJI
(Iraq) and Mr. SIEVERTS (United States of America), proposed
that the meeting should be suspended in order to enable
delegations to hold informal consultations.

The meeting was suspended at 11.10 a.m. and resumed
at 12.20 p.n.

24. The CHAIRMAN said that, following informal consultations,
it had been agreed to leave questions of drafting to the
Drafting Committee and to discuss only those proposals which
involved questions of substance.

25. In connexion with article 20 bis, there appeared to be

no objection to making paragraph 1 a separate article.
Concerning paragraph 2, he asked the Indonesian representative
if he wished to press his proposal for the inclusion of the
words "as far as practicable.

26. Mr. IJAS (Indonesia) said that his delegation would like
to clarify its position. He had noted the comments made by
the representatives of the United States of America and the
German Democratic Republic at the seventy-sixth meeting. He
agreed that the draft was an excellent one and was prepared
to accept it almost as a whole.

27. However, looking more closely at article 20 bis, paragraph
2, he noted a certain imbalance, in that most of the burden

of carrying out the task of searching for missing persons would
be placed on formerly occupied countries where the fighting

had taken place, where vietims had been killed and where
persons were missing. Obviously, that task would be most
difficult if the country in question was, like his own, a

large archipelago. The former Occupying Power would insist

on a search being made by the former occupied country which
would, however, be far worse off than itself. In his opinion,
therefore, it was not too much to ask that some of that burden
on the former occupied country should be relieved by including
the words "as far as practicable™ after the word "shall" in

the second sentence of paragraph 2 of article 20 bis. That

did not mean that the ‘country in question would be left

without any obligation; the obligation would still remain,
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but within the limits of the ability which the country's
resources permitted.

28. Mr. STAROSTIN (Union of Soviet Socialist Republics) said
that he wished to speak neither for nor against the Indonesian
proposal. He pointed out, however, that it would be difficult
to translate the expression ™as far as practicable"” into
Russian and suggested that it should be amended to read "as
far as possible”.

29. The CHAIRMAN said that obviously no one could expect any
country to do the impossible.

30. Mr. SIEVERTS (United States of America) said that he saw
some merit in the point made by the Indonesian representative,
but agreed with the Chairman that no country could be expected
to do the impossible or what was more than practicable.
Paragraph 2 stated a fundamental principle and, in his opinion,
it would be unfortunate if attempts were made at the present
stage to insert a phrase such as that proposed by the Indonesian
representative. He hoped that the Indonesian representative
would be satisfied if his idea was reported in the summary
record of the meeting. '

31. The CHAIRMAN, speaking as a lawyer, said that the Committee's
summary records were documents of legal and historical importance.
Such documents were often helpful in interpreting international
instruments. He hoped that the Indonesian representative

would be satisfied with the inclusion of his statement in the
summary record. ’

32. Mr. IJAS (Indonesia) said that he would be satisfied with
the inclusion of his observations in the summary record, in
consideration of the importance given to the records by the
Chairman.

33, Mr. AL-FALLOUJI (Iraq) said that the phrase "and at the
latest from the end of active hostilities" in paragraph 2 was
not entirely clear to him. Did it mean that at the end of
active hostilities the obligation to search for missing
persons no longer applied? The term "active hostilities"
would seem to imply the possibility of nonractive hostilities.
What actually was the situation when active hostilities had
been concluded?

34, Mr. BOTHE (Federal Republic of Germany), Rapporteur of

the Drafting Committee, said that the words "active hostilities”
Wwere used in the Geneva Conventions, and it had been the feeling
9f the Working Group that the same expression should be used

i1n Section I bis.
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35. The drafting questions to which the representative of
Irag had referred would be settled by the Drafting Committee.
- 36. The CHAIRMAN suggested that the amendments submitted by
the representative of Pakistan to paragraph 2 should be

referred to the Drafting Committee.

It was so agreed{

37. Mr. KHARMA (Lebanon) saild that after discussing his oral
amendment to paragraph 2 of article 20 ter with other
representatives, he now wished to revise it to read as follows:
2. As soon as circumstances and relations between the adverse
parties permit, the High Contracting Parties on whose
territories ..."

38. Mr. SIEVERTS (United States. of America) said that his
delegation was prepared to agree to the revised amendment
suggested by the representative of Lebanon. He hoped that other
delegations would accept it by consensus.

39. Mr. GEORGIJEVSKI (Yugoslavia) said that he supported the
Lebanese amendment as revised. He considered, however, that
the words 'shall-conclude' in paragraph 2 should be amended
to.read "should conclude",

4Oo. Mr. SIEVERTS (United States of America), speaking on
behalf of the members of the Working Group, said that the
Yugoslav amendment would weaken paragraph 2 of article 20 ter
to such a degree that it would no longer be acceptable. The
Lebanese amendment to the first part of paragraph 2 was a
recognition that in certain circumstances High Contracting
Parties would be unable to conclude agreements.

41. Mr. CARNAUBA (Brazil) said that his delegation supported
the revised Lebanese amendment.

42, Mr. FELBER (German Democratic Republic) said that in the
interest of reaching a solution as soon as .possible; his
delegation would support the revised amendmént proposed by

the Lebanese representative. He asked the Yugoslav representative
not to press his amendment to that paragraph.

43, Mr. GEORGIJEVSKI (Yugoslavia) said that he still believed
his amendment to be desirable since the expression "should
conclude"” was more appropriate from the legal standpoint

than "shall conclude". The obligation laid down in paragraph

2 was.-a moral duty of all High Contracting Parties. In order

to enable a consensus to be reached, however, he would not press
his amendment.
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44, The CHAIRMAN invited the Committee to adopt Section I

bis as a whole (CDDH/II/376) by consensus on the understanding
that the Drafting Committee would be asked to undertake the
final drafting of the Section bearing in mind all the
suggestions made during the discussions, the members of the
Working Group being asked to work out compromise solutions.

It was so agreed.

45, Mr. SCHREIBER (Director of the United Nations Division
of Human Rights), speaking at the invitation of the Chairman,
said that at the second session of the Diplomatic Conference
he had had the opportunity of addressing the Committee as a
member of the United Nations observer delegation and as the
"Director of the Division of Human Rights, at which time he
had communicated to the Committee General Assembly resolution
3220 (XXIX), entitled "Assistance and co-operation in
accounting for persons who are missing or dead in armed
conflicts™, in which the importance of the Geneva Conventions
of 1949 and the work of the Diplomatic Conference had been

stressed.

4. The text which had just been adopted by consensus was

an important step forward in the field of international efforts
to protect human rights. The Conference would emphasize the
"pight” of families to be informed of the fate of their
next-of-kin involved in armed conflicts and to have some
assurance that the remains of those who died would be treated
in accordance with national ethical values and age-old
traditional standards. )

47. Expressing his appreciation for the way and the spirit
of understanding in which the debate had been conducted, he
emphasized that the Committee had borne in mind throughout
the human aspects of the problems discussed.

48. After referring to the heartbreaking appeals which were
received from persons who had lost their relatives in combat
or were ignorant of their whereabouts, he said that he
expected that the results of the work done by the Diplomatic
Conference would be welcomed with great satisfaction by the
Genersl Assembly and other United Nations bodies, active in

the field of human rights.

49, He was convinced that the Secretary-General of the
United Nations and the Division of Human Rights would always
be ready to co-operate in the appropriate humanitarian efforts
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arising out of the work of the Diplomatiec Conference. A
constructive co-operation existed between the United Nations
Secretariat and the ICRC in many areas of common endeavour.

50. He expressed good w1shes to the participants in the
Conference and hoped that the successful outcome of the
discussions, on the question under consideration, which
showed the desire of the delegations to ensure positive
results through mutual understanding, would augur well for
the early success of the tasks which the Conference had
undertaken in the interest of the world community.

51. Mr. AL-FALLOUJI (Iraq) said that his delegation had
agreed to the adoption of Section I bis by consensus since
it was a purely humanitarian text to which political
considerations-were alien. The Section covered the rights
of the family in connexion with dead or missing members
and those rights should be given priority by the High
Contracting Parties, who should be guided by humanitarian
principles alone.

The meeting rose at 1.15 p.m.
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SUMMARY RECORD OF THE SEVENTY~NINTH MEETING
held on Friday, 4 June 1976, at 10.5 a.m.

Chairman: Mr. NAHLIK (Poland)

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued)

Draft Protocol I

Annex: Model of identity card

1. Mr. EBERLIN (International Committee of the Red Cross) drew
attention to the sheets without a symbol bearing the new model of
the identity card for permanent and temporary medical and religious
personnel, which took into account all the comments made in the
Technical Sub-Committee. The model would appear in the annex to
draft Protocol I immediately after article 2. The final present-
ation would be the same as in the report of the Technical Sub-

Committee (CDDH/II/371).

2. Mr. SANCHEZ DEL RIO (Spain) said that in the Spanish version
the words "y _pellidos" after the word "Nombre" should be deleted.

The new model of the identity card for permanent and temporary
medical and religlous personnel was adopted. 1/

Report of the Drafting Committee (CDDH/II/381)

/Article 18 bis - Revision of the annex/ (concluded)

3. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the text in the Drafting Committee's
report (CDDH/II/381) contained no changes of substance from what had
already been decided in Committee II; the Drafting Committee had

merely tidied up the wording.

b4, Mr. CARNAUBA (Brazil) said that he was fully in agreement with

the new version, but that substantive changes had in fact been made:
for instance; the words "not later than" had been added in the first
line and the words "not less than™ in the second line of paragraph 1.

5. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Prafting Committee, said that, while the points referred to by the
Brazilian representative represented substantive changes from the
previous version in the report of the Technical Sub-Committee

1/ For the new model of the identity card as adopted, see
the report of Committee II (CDDH/235/Rev.l, annex 1)
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(CDDH/II/371), they had been adopted by Committee II at its latest
discussion of the article, and not in the Drafting Committee.

. 6. The CHAIRMAN expressed some doubt whether the word "appropriate"
before the words "international organizations™ in the English
version of paragraph 1 was really equivalent to the word "concernées"
used in the French version.

7. After a brief discussion in which Mr. URQUIOLA (Philippines),
Mr. MARRIOTT (Canada), Mr. BOTHE (Federal Republic of Germany) and
Mr. PENNANEAC'H (France) took part, it was decided to leave the
English and French words as they stood.

Article 18 bis (CDDH/II/381) was adopted by consensus.g/

8. Mr. CLARK (Australia) said that while his delegation had not
opposed the consensus on article 18 bis, the article did impose
restrictions on the soverelgnty of independent States and his
delegation accordingly reserved its position with regard to that
article in general.

g. Mrs. DARIIMAA (Mongolia) said that her delegation, too, while
not wishing to oppose the consensus, considered that article 18 blS
infringed the sovereign rights of States by empowering the ICRC to
convene a meeting of the High Contracting Parties to review the
annex to draft Protocol I. Without in any way questioning the
ICRC's authority, she took -the view that the convening of such a
meeting did not form part of its functions as an impartial inter-
national body.

10. Mr. KRASNOPEEV (Union of Soviet Socialist Republies) and
Mr. CARNAUBA (Brazil) made statements similar in substance to those
of the preceding two speakers.

Section I bis - Information on the vietims of a conflict and
remains of deceased (CDDH/II/385) (concluded)

11. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that in its report (CDDH/II/381 and
CDDH/II/385), the Drafting Committee had merely sought. to tldy up
a text on which all decisions of substance had been taken in
Committee II.

2/ For the text of article 18 bis as adopted, see theé report
. of Commlttee II (CDDH/235/Rev 1, annex I)
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12. Mr. SANCHEZ DEL RIO (Spain) pointed out that in the Spanish
version the words "a 10 mids tarde® had been omitted from the first

line of article 20 ter, paragraph 1.

13. Mr. SANDOZ (International Committee of the Red Cross) pointed
out that, in the French version, the word ermanen in article

20 guater, paragraph 2 (b) should be given an "s"™ and that in the
second line of article 20 quater, paragraph 3, the figure "2" should
be inserted between the word "paragraphe" and the letter "(c)".
Further, he considered that drafting improvements should be made in
the text and he expressed the hope that the Drafting Committee

would have free scope in the matter.

14, Mr. KRASNOPEEV (Union of Soviet Socialist Republics) congratulated
the Drafting Committee/Working Group on providing an excellent

example of what could be done in arriving at a text acceptable to

all delegations despite the diametrically opposed views which had

been expressed at the outset of the discussion.

15. Since he had not had enough time to consider the Russian
version in detail, he asked the Chairman's permission to submit in
writing any drafting changes which might seem necessary in the
Russian version.

16. Mrs. DARIIMAA (Mongolia) said that there were mistakes in the
Russian version but that she would not go into details in view of
what the USSR representative had said.

17. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that there was no problem about accepting
drafting corrections after the conclusion of the debates. In any
event, the final drafting was for the Drafting Committee of the
Conference, which was competent to deal with all the language
versions.

Section I bis was adopted by consensus.é/

Draft Protocol II

Report of the Drafting Committee (CDDH/II/386)

Article 11 - Definitions

3/ For the text of Section I bis as adopted, see the report
of Committee II (CDDH/235/Rev.l, annex I)
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18. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that the text in that: Committee's report
(CDDH/I1/386) was the outcome of years.of work and the consideration
and reconsideration of dozens of proposals. Apart from the wording
of the  definitions, there had been prolonged discussion of the more
general questions whether such definitions should:be included in
draft Protocol II and, if they were, where they should be placed.
Several delegations had expressed the view that: Protocol II should
be as simple as possible, and at the last meeting of the Draftlng
Committee it had been proposéd'that all the definitions might be
placed in a special annex, the idea being that the more simple~minded
soldiers need consult Protocol II only, while those seeking a more
sophisticated interpretation could go to the annex. The fear had
been. expressed that the complex set of definitions might make
Protocol  IT difficult to read and understand.

19. A number of the terms defined in draft Protocol II, article 11,
were also defined in draft Protocol I, article 8, concerning which
he had made a number of interpretative statements; those statements
applied equally to the definitions in draft Protocol II, article 11,
where the same words were used. The same words had, in fact, been
used in the two sets of definitions wherever that was appropriate.

20. He proposed that the Committee should cdeal first with general
questions concerning the article - for example, where it should be
placed - and then proceed to deal with it sub-paragraph by sub-
paragraph.

21. The CHAIRMAN invited general comments on the text of article.ll

(CDDH/II/ 86).

22. Mr. URQUIOLA (Philippines) said he considered that the
definitions - an important part of any treaty - :should be included
in the Protocol and not placed in an annex. That was the normal
practice in diplomatic instruments. For instance, in the Vienna
Convention on Diplomatic Relations (1961) and the Vienna Convention
on Consular Relations (1963), the definitions were given in

Article 1 and, in the Vienna Convention on the Law of Treaties
(1969), in Article 2. Ideally, rather than spreading the definitions
throughout draft Protocol II, he would favour puttlng them in
article 2, as suggested by the Drafting Commlttee.

23. Mr. MARRIOTT (Canada) said that he had welcomed earlier
suggestions to put the definitions in an annex to Protocol II, since
his delegation had long maintained that that Protocol should be

kept as simple as possible. It also held the view that there

should be no definitions in Part III of Protocol II. To his mind,
the question of an annex was not the essential one at the present
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stage; the main point was to avoid obscuring the Protocol with
definitions which, of necessity, had to be complicated. He would
therefore like to see a recommendation from the Committee to the

effect that Part III of Protocol II should not contain any definitions.
That would be a better way of approaching the problem than to make
specific recommendations regarding the advisability of an annex.

24. The CHAIRMAN said that, as a lawyer, he could not agree that
definitions must be complicated. On the contrary, they should be
as simple and easy to understand as possible.

25.  Mr. KAESER (Switzerland) said that his delegation inclined to
the views expressed by the representative of the Philippines.

26. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) reminded
the Committee that it was not empowered to alter the structure of
any document drawn up by the Conference as a whole. No provision
had been made for a special annex and, even had there been, it would
have to be decided whether to place it at the end of draft Protocol
I or draft Protocol II. Such a complex matter would have to await

a solution until the position of the other Committees was known.

27. In addition, there were a number of purely practical problems
which the Committee should bear in mind. Ideally, of course,
definitions should be simple, but in practice it was no easy matter
to define a term concisely and clearly. After ten years, the

World Health Organization, for example, had failed to find a
universally acceptable definition of "health", and all the efforts
of the Working Group set up at the second session of the Conference
to define "combat zone" had come to naught. Further, any annex
would have to be amplified by additional definitions to make for
easy reference. That would be time-consuming and would also result
in a cumbersome document. In the circumstances, he would prefer
the definitions in Protocol II to be left as they stood.

28. Mr. SOLF (United States of America) said he agreed that the
definitions should appear in the Protocol and not in an annex. He
considered, however, that it was for the Drafting Committee of the
Conference to decide whether to leave those definitions where they
stood or to group them in Part I, possibly in article 2. That was
a matter of style and convenience, which could best be settled when
all the articles and definitions had been dealt with. Committee II,
for its part, should ensure that the definitions were relevant to
Part III of Protocol II and members should then submit their views
to the Drafting Committee of the Conference as to the precise point
at which the definitions should appear.
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29. Mr. CARNAUBA (Brazil) said that the idea of putting the
definitions set out in Part III of draft Protocol II in a separate
annex was somewhat unusual from a strictly legal point of view.

From the practical point of view, it was totally unacceptable since
it could only delay the work of the Conference, at the present
session or the next. The. Commlttee should do its utmost to expedlte
the work of the present session and to ensure that the fourth
session was as short as possible.

30. Mr. SCHULTZ (Denmark) proposed that, even if the Committee was
unable to agree on a recommendation, its report should contain a
brief statement ‘to the effect that several delegations were in
favour of putting the definitions in an annex, together with-a
suggestion that the appropriate body should consider the possibility.

31. In his-opinion, since it was generally accepted ‘that- Protocol
IT should be -.concise, there should be no dlfflculty in removing
artieles 11, 25 and 31, relating to definitions, from the Protocol.
and placing them in an annex. It was a purely practlcal matter and
did not appear to have any. 1ega1 implications,

. 32, Mr. MAKIN (United Kingdom) said that, in suggesting to the
Drafting Committee that definitions should be included in an annex,
he had sought to meet the general desire to shorten the operative
part of the Protacol. There was also, however, a psychological
consideration:  ‘rebel leaders might be discouraged from observing
the Protocol if their first glimpse of it was a lengthy list of
technical definitions of apparently commonplace terms.

33, Mr. KRASNOPEEV (Union of Soviet Socialist Republies) said that
it would create difficulties and make Protocol II extremely
difficult to understand if the definitions were divorced from the
body of the text. That was particularly true, for example,. of the
chapter on civil defence. He was, however, prepared to accept the
compromise position taken by the United States representative.

34, Mr. MALLIK (Poland) said that he, too, was opposed to the idea
of placing the definitions in a separate annex, which could lead

to much confusion. . He-also agreed that it was necessary to read
the definitions in; conjunetion with the text.

35. In practice,:once the Protocols had been ratified, the ordinary
soldier or worker. would very probably undergo a period of instruction
in interpreting them. That would be essential 1n view of the

highly legal concepts involved.
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36. Mr. EL HASSEEN EL HASSAN (Sudan) urged the Committee to adopt
the text in document CDDH/II/386 by consensus forthwith, and to make
such suggestions as it saw fit to the Drafting Committee of the
Conference regarding the point at which the definitions should
appear. In that way, the Committee could dispose of the item.

37. The CHAIRMAN said that, as a lawyer, he considered it would be
unusual to put the definitions in an annex and that he coculd not
remember any treaty in which the definitions had been so placed.

In addition, to place the definitions in one Protocol in an annex,
while those in the other were in the body of the text, might create
difficulties in interpretation: it might make the definitions in
Protocol II seem less important than those in Protocol I.

38. As regards procedure, there were three possible courses open
to the Committee: to refrain from any decision on the question,
leaving it to the main Drafting Committee or plenary meeting of the
Conference - which he was sure no one wished to do; to take a vote
on the question; or - and he personally thought that would be the
best course - to adopt the text, but to place the number of the
article and title in square brackets. It would thus be left to the
Drafting Committee of the Conference or a plenary meeting of the
Conference to take the decision on that matter.

39. Mr. MAKIN (United Kingdom) said he was prepared to withdraw
the suggestion he had made to the Drafting Committee to place the
definitions in an annex and to support the Chairman's proposal to
put the title in square brackets.

4o. Mr. MARRIOTT (Canada) also supported the Chairman's proposal.

41. Mr. CZANK (Hungary) said he did not think the question of
placing the definitions in an annex need be referred to in the
report of Committee II - it would be enough to mention it in the
summary record. It was his view that the definitions should be
placed in Protocol II itself and he felt that that was the pre-
vailing opinion of the Committee.

42. Mr. SCHULTZ (Denmark) withdrew his proposal to have the question
of whether the definitions should be placed in an annex referred

to in the Committee's report. He supported the proposal to place

the title in square brackets: he would, in fact, be prepared to
leave the title as it stood.

43, The CHAIRMAN asked the Canadian representative if he wished
for a vote on the question. '
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4y, Mr. MARRIOTT (Canada) said he did, not. Until the Drafting
Committee of the Conference had dealt w1th the-titles -of all the
articles, they were all; as it were, in square brackets.

The Chairman's proposal was adopted.

Sub-paragraph (a)

Sub-paragraph (a) was adopted by consensus.

Sub-paragraph (b)

45. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the
Drafting Committee, said that sub-paragraph (b) was based on the
corresponding sub-paragraph of article 8 of draft Protocol I, but
that the second sentence was new. In a non-international confllct
a person. could not acquire a different status in the same way as in
an. 1nternat10na1 conflict. The only comparable provision was in
Article 3 common to the Geneva Conventions of 1949. A provision on
the question was necessary in view of the definition of medical
transportation in sub-paragraph (d). It must be made clear that a
shipwrecked person who was flown by helicopter, for instance, $till
had shipwrecked status during the flight: otherwise the flight -
would not be covered by the definition of medical transportation.
Various suggestions had been made in the Drafting Committee, one of
them being: "These persons shall also be considered shipwrecked
during their rescue". The other status to which reference was made
could only be that of civilian.

The first sentence of sub- paraaraph (b) was adopted by
consensus.

46. Mr. MARRIOTT (Canada) said that, since it was envisaged. that
Protocol II might apply in situations where legal advice was not
available, inclusion of the words "until they acquire another
status" in the second sentence might cause difficulties of inter-
pretation. He therefore proposed that these words should be deleted,
but that the word "also™ should be kept.

M7. Mr. SOLF (United States of America) propos