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BEFORE THE
. <"~ MILITARY COMMISSION
- convened by ‘the
" COMMANDING G i
- United States Army Forces
Westsrn Pacific

© UNITED STATES OF AMERICA ) e
-vs- ;  ARRAIGNMENT
onom YAMASHITA. ; (a

<i \ R High Commissioner! s Residence
Manila, P. Iy
8 October 1945

\
\

Met, pursuant*to notice, at 1400 hours.

e
'umams OF MILITARY comﬂssxou-

MAJOR GENERAL RUSSEL- B. REYNOLDS Presiding Officer
MAJOR GENERAL CL CE L. STURDEVANT, Law MEmber
MAJOR GENERAL JA A, -LESTER

BRIGADIER GENERAL WILLIAM G. WALKER :
BRIGADIER GENERAL EGBERT F. BULLENE .
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MAJOB ROBERT M: KERR, INFANTRY Prosecutor
MAJOR GLICERIO OPINION, JAGS, f’hilippine Army,
Special Assistant Prosecutor
-CAPTAIN M. D, WEBSTER, JAGD Assistant -Prosecutor
CAPTAIN WILLIAM N. CALYER, JAGD, Assistant
8 : Prosecutor
. CAPTAIN D, C. HILL JAGD Assistant Prosecutor :
__CAPTATIN JACK M. pA&E INFANTRY, Assistant

Prosecutor.

' LIEUTENANT GEORGE E. MOURTZ USNR, Trial
__ _Assistant I
LIEUTENANT WILLIAM S. YABD JAGD , Trial

Assistant
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FOR THE DEFENSE: : o)

COLONEL HARRY E. CLARKE; JAGD - < :
LIEUTENANT COLONEL WALTER C. HENDRIX JAQD

LIEUTENANT COLONEL JAMES G. FELDHADS JABD gy

. MAYOR GEORGE F. GUY, CAVALRY -
CAPTAIN ADOLF F. RERL, JAGD
CAPTAIN MILTON. SANDBERG JAGD

-INTERPRETERS FDR THE COMMISSION:

¥ 4
MAJOR HARRY D. PRATT, USMC
MAJOR EUGENE P. BOARﬁMAN USMCR

OFFICIAL REPORTERS FOR THE COMMISSION:
WARRANT OFFICER ELMER SHAMBERG, "AUS

SERGEANT MADOLIN CERVANTES-AYATA
CORPORAL MACK MICHAEL RACKLIN

REPORTED BY:

WARRANT OFFICER ELMER SHAMBERG, AUS
CORPORAL MACK MICHAEL RACKLIN , ‘
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GENERAL REYNOLDS: This Military Commission has been

appointed by Lieutenant General W. D. Styer, Commanding

General, United States Army Forces,in the Western Pacifiec,,

by direction of General Douglas MacArthur, Commander-in-

Chief, to conduct the trial of General Tomoyuki Yamashita,.

Imperial Japanese Army. Its. dutles are to hear the evi-
dence of the Prosecution and the Defense, to ‘arrive at a
finding as to the guilt or 1nnocence of the Accused, and
ﬁiie is.found guilty, to determine an appropriate een-
tence. .
The proceedings will be conducted in a fair and im-
partial manner, which“is traditional American justice.

Sessions of the Commission shall be public except»when

otherwise directed by the Commission. The Commission will

Aconvene .and hear any matters to be brought before it.

/ (Translated by Interpreter Pratt to the Accused.)
MAJOR KERR: If the Commissibn please, inasmuch as

these proceedings will involve a'Japanese it is reepect-

fully requested that the proceedings be translated frdm

English to Japanese.

%" GENERAL REYNOLDS. The proceedings will be so

Qranslated.

i {Translated by Interpreter Pratt to the Accused. )

MAJOR KERR: Sir, there has been referred to this-

emmissien for trial the case of the Unlted_gtates of

ierica agaihst Tomoyuki Yamashita, Generei of the Japan-

se Imperial Army. All of the members of the Commission

/

re present. 'The Prosecutor and ali_assistant prosecutors

~J
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appointed by the convening authority are prese&t. The
Accused, together with the duly appointed Defense counsel,
are present., The reporters and the interpreters are
present. 'The Prosecution, sir, is ready to proceed.

GENERAL.RElNOLDS. You may proceed.

INTERPRETER PRATT: Do you wish that translated?

GENERAL REYNOLDS: Yes. | i

(Translated by Interpreter Pratt to the Accused.)

bOLONEL CLARK§§ If the Court please, General -
Yamashita cannot understand the Interpreter. With the
permission of the Court we'll have Mr. Hammamoto re-
translate to General Yamashita.

MAJOR' KERR: There is no objection, sir, provided -
it is a purely personal translation. The Interpreter
provided by the Accused is not a¥ competent interpreter
for the Commission, if the Commission please. We have
no objection. £

GENERAL REYNOLDS: Subject to objection by any
member of the Commission, the request of counsel for the
_ Defense is agreed £ , a3 _ -

~ (Translated by InterpreteriPratt to the Accused.)

THE ACCUSEP (Through Interpreter Pratt): I agree
to the translation by my interpreter. . |

MAJOR KERR: Sir, the Prosecution submits for intro-
qnction and incorporation into the record at this proceed-.
ing, the followingvorders which establisn the basis forr
the Commission and for.this,proceeoing. ' . oy

(Translated byolnterpreter Pratt to the Accused.)

MAJOR KERR: Letter, File AG 000.5 (24 Sep 45) JA,



‘General Headquarters, United States Army Forces, Pacific, :
dated 24 September 1945, S?bjeéti Regulations Governing
the Trial of War Criminals.

Letter Order, File AG 000.5 (24 Sep 45) DC S
.General Headquarters, United States Army Forces, Pacific,
hated 24 Septemberbl945. Subject: Trial of War Criminals.

Paragraph 24 of Special Order 112, Headqﬁarters
United States Army Forces Western Pacific, dated 1 -
October 1945, entitled: "Appointment of a Military
Commission," | .

Paragi-apn; 22 .m< 23, Special Order:-; No. '117,'_
Headquarters United States Army Forces Western Pacffic,
dated 6 October 1945, whereby Méjor Opinion is appoinfed
by the convening authorit& as one of the assiétaﬁt’
prose@ﬁtoré-in this proceeding.

.(Translated by Interpreter RFatt to the Accused.)

GENERAL REYNOLDS: There being no objection the

- /
~orders are received ‘in evidence.

<



- GENERAL HEADQUARTERS ;
UNITED STATES ARMY FORCES, PACIFIC

s g APO 500
AG 000.5 (24 Sep 45) JA - 24 September 1945
- SUBJECT: Reguiétions Governing the Trial of War Criminals.,

TO s Commanding General, AFWESPAC
Commanding General Sixth Army
_ Commanding General Eighth Army ‘

The following rules and regulations will govern the
trials of persons, units,/and organizétions accused as War
Criminals in this theater: | '

ESTABLISHMENT OF MILITARY COMMISSIONS

1. GENERAL. Trial of persons, units, and organiza-
_tions accused as war criminals will beé by military
commissions to‘be convened by or under the authority of
fhe-Commapder-in—Chief,_United States Army Forces, Pacific,

5. NUMBER AND TYPES, ' The number and types
of commissions to be es%ablished will depend upon the
number and nature of the offenses involved and of the -
voffenders to-be triéd. Such commissions may include,
among others, internafioﬁal military commissions con-
sisfing of representatives of seVerailnétions or of
each natibnAconcerned, éppointed to tfy cases involy-
ing offenses againstgtwo (2) or more nations, or any‘
other offenses; and commissions consisting of members
‘of anonne branch.or of several branches of the. armed
:serviées of oné‘or‘mo?efnations, to tr&'cases involv-
ing offenses againsﬁ any one or more of such service

branches, or any other offenses.

' ~ >
Cf ; ' ’




established hereunder shall have jurisdiction over all

of Japan and other areas occupied by the armed forcés-

commanded by the Commander-in-Chief, Umited States Army
Forces, Pacific. g (&‘ ;

4, OVER PERSONS. - &, The military commissions
established hereunder shall'have jurisdic¥10n<over all
persons, uﬁits or organizatioﬁs within Japan_and otﬁér“
areas occupied by the : d forces, commanded by the »
Commander-in-Chief, thZi: States Army Forces, Pac¢ific.

b. Any military or naval unit or any official
br unofficial group or organizatibn, whether or not still
in existence, may be charged with criminal acts or(com- |
plicity therein and tried by a military commi;sion.

¢. The convening authority may specify par-
ticular offenders to be tried before‘an& commission ~
appointed by him. /

5. OVER OFFENSES. - a. The military commissions
established hereunder shall have jurisdiction over the
following offenses: murder, torture or ill-treatment
of prisenefs of war or persons on ph? seas; killing
or ill-treatment of hoStages; murder, torture or i;l-_
treatment, or deporéation to slave labor or for ény
other illegai purpose, of civilians of, or in, occgpied
terr;togy;'plundér of public or private property; wanton

. destruction of‘citieg,'towns or villages; devastation,
destruction}or damage 6; public or private property
not justified by military necessity; planning, prepaéa- L.

< | o

/

. JORIBDICIIOR
3. OVER TERRITORY. The military commissions , J



'"tioh; initiation or waging of a war of aggression, or
an invasion or war in violation of international law,

' treaties, agreeméhts or assuianges; murder, extermina-
‘ tion, ensiavemept, deportation or other inhumane acts

! commifte@ragainst any civilian population, or persecu-

§16n oﬁxiolitical, racial, national or religious grounds,
'///in execution of or connection with any offense ﬁith;n
the jurisdiction of the commission, whether or not in-.
violation of the domeét%:;law of the country where
‘perpetrated; and‘all'oth , offenses against the léws =
.of customs of.war; participation in a common plan or
conspiracy to accomplish any of the foregoing; iéade:s,
organizers, instigators, accessories and accomplices
participéting in the formulatiﬁﬁ or‘execution-bf:any
such common plan or conspiracy will he held responsi-

ble for all acts performed by any person ih-execution

of that plan or conspigacy.

b;. Persons whose offenses have a particular 3
geographical location outside Japan may be returned to
the scene of their crimes for trial by competent mili-
téry or c;vil fribunals of local jurisdiction. In the
event a person is réguested‘for trial in two (2) or more
countries, the Commahder-in-Chief, United States Army
Forces, Pacific, will determine the place of trial on
“the basis of the relative gravity of the respective
charges and other relevant circumstances.,

MEMBE?SHIP OF COMMISSION
6, APPdINTMENT. ' The members of each military

CEommission will be appointed by the Commander-in-Chief,
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'"U-rﬁ.t od States Army Forees, Pacific, orAJJndLréthQ?}tl_

delegated by him. The appointment may be made in the ..

order convening the commission or in a separate order.

Alternates mé& be appointed by the convening authority.
Such alternates shall attend all se3sions of the com- |
“mission and.in case of illness or other incapacity of .
any principal member an alternate shgll.take‘the kR
place of that member. Any vacancy among the members
_or alternates occurring after a trial has begun ﬁéy
be filled by the convéning authbfity, but the substénée
of all proceedings-hQ: and evidence taken in that case

shall be made.known to that new‘member or alternate

in open court before the trial proceeds. '

- 7. NUMBER OF MEMBERS. Each commission shall

consist of not less than three (3) members,

8. QUALIFICATIONS. The convening authority
shall appoint to the commissipn,persoﬁs ﬁhom he de-
termines to be coméetent to perform the duties in-
volved and not disqualified by personal interest or
prejudice; provided, that no person shaii be appointed

"to hear a case which‘he personally investigated, nor

_if he is required as a witness in that case. A com-
mission'may consisf of Army,‘Navy and other service
personnel, or og?both service personnel'and'civilians.
If feasible, one or more members of a commission
should have had legal training.

_ 9. QUORUM, AND VOTING. A quorum shall consist

of two-fhirds (2/3) of the members of the commission,
or alternates (if any) acting as memBers, but in no

-
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delegated by him. The appointment may be made in the ..

order convening the commission or in a separate order.
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Such alternates shall attend all se3sions of the com- |
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any principal member an alternate shgll.take‘the kR
place of that member. Any vacancy among the members
_or alternates occurring after a trial has begun ﬁéy
be filled by the convéning authbfity, but the substénée
of all proceedings-hQ: and evidence taken in that case

shall be made.known to that new‘member or alternate

in open court before the trial proceeds. '

- 7. NUMBER OF MEMBERS. Each commission shall

consist of not less than three (3) members,

8. QUALIFICATIONS. The convening authority
shall appoint to the commissipn,persoﬁs ﬁhom he de-
termines to be coméetent to perform the duties in-
volved and not disqualified by personal interest or
prejudice; provided, that no person shaii be appointed

"to hear a case which‘he personally investigated, nor

_if he is required as a witness in that case. A com-
mission'may consisf of Army,‘Navy and other service
personnel, or og?both service personnel'and'civilians.
If feasible, one or more members of a commission
should have had legal training.

_ 9. QUORUM, AND VOTING. A quorum shall consist

of two-fhirds (2/3) of the members of the commission,
or alternates (if any) acting as memBers, but in no

-
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"event less than three (3) members. All decisions of
'thevcoﬁmission shali be by majq;ity vote of the mem-
bers present when thé vote is taken, whiLh 'shall be a
quprﬁm, except: that conviction and sentehée shall be
by the affirmstive votes of-not iess than two-
thirds (2/3) of the members of the quorum. In
case of a tie vote, the vote of tg%kpresiding ﬁem-
" ber will determine. N
10. PRESIDING MEMBERS. In the event the con-
geﬁing-authority does not name one of the members as.
the presiding_member, the senior offieer among the
members 6f!the commission present. shall preside, or
such other member &s the senior officer may designate.
PROSECUTORS
11. APPOINTMENT. The convening guthority shall
designate one or more persons to'conduct the pro;ecué

\tion before each commiésién. Iﬂ prosecution; for of-

fénses involving more than one nation, éaéh nation

concerned may be represented among the prosécufors.__
12, .DUTIES. The duties Qf thé prosecutors are:
a., To determine the offenses énd_the of-

' fenders to be tried beﬂpre.the commission in addition.
tb-tﬁose specifically ordered by the convening auth-
ority.

b. To prepare and present to the com-
mission charges and specifications.,

.es | ‘To preﬁare cases for trial and to con-
dyct the prosecuﬁioﬁ of each cése pefore the commission.

& i

/
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" * POWERS AND PROCEDURE OF COMMISSIONS ——— —
13.- CONDUCT OF THE TRIAL. A Commission shall: |
a. " Confine each trial strictly to a fair,
-expeditious hearing on the issues raised by the charges,
excluding irrelevan; issues or evidence and prevent-
ing any unnecessary delay ‘or ;nterference.
b. Deal summarily with any contumacy
or éonte@pt, imposing any appropriate punishment . Eh ;n
therefor, .
c. Sessions of a commission shall be pub-
lic except when otherwise directed by the commission.
d. A commission shall hold each session
at such time end place as it shall determine or as .
' may be_directed by the convening authority.
| 14, RIGHTS OF THE ACCUSED. Theé accused shall
be entitied:_ i
~ ' a. To hewe in advance of trial a copy of
the charges and_specifications, so worded as clearly
to apprise the accused of each offenee.charged.‘ -

’ b. To be represented pribr to and during
trial by counsel of his own choice, or te conduct his
own defense. If the'accused fails to designate his
counsel, the commission shall appoint competent eoun-_J.g‘
sel to representior advise the accused., "

‘ c. To have his counsel present relevant
'evidence at the trial in support of his defense, and
Cross- examine each aﬂverse witness who personally
‘appears before the commission. ]
d. To have the charges and specifications,-

/
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- "the ﬁrééeedings and any documenta{y evidence translated
when he is unable otherwise to understand them,
15. WITNESSES. The commission shall have power:
a. To summon witnesses and require .
theii attendance and‘testimohy under penalty; fb
administer oaths or affirmations to witnesses and
ofher persons, gnd to question witnesses., . 5
b. To require the production of documents
and other evideﬁtiary material/ -
’ ¢. To have evidenZ; takeh Sy a special
commissioner appointed by the commission;
v16. EVIDENCE. - a., The commission shall admit
such eﬁidepce as in its opinion woﬁld be of assistance
in' proving or disprovipg the charge, or such as in
the commission's opinion would have probat}ve value in
‘the mind of a reasonable man. In particular, and without
1imiting in any way the scopé of the f6}e§oing general'
rules, the following evidence may be admitted:

(1) Any document which appears to the
commission to have been signed or
issued officially by any officer,

P . departmenf;'agency, or member of
' the arééd forces of any government,
witﬁout proof.of the gignature or
of the issuance of the document.
(2) Any report whiph appears to the
 commission to.pave been signeq or
issued by the International Red

Cj " Cross or a member thereof, or by

12



(3)

(4)

(5)

-a medical doctor or any medical
service pérsonnel, or by an inves-
tigator or intelligence officer, or

by any other person whom th?~com-
ﬁission finds to have beeﬁ éctihg
in the course of his'duty when
making -the reporf.

fAffidaviﬁs, depositions, or other
statementé taken by an officer

.detailed‘for égat purpose by military

authority.

Any diary, letter or other document
appearing to the commission to

.contain information relating to
the charge, .

A copy of any document or Yother
secondary ei;dénpe of its:cdntenfs,
if the commission believés that
the original is hot availablevor

cannot be produced without undue

delay.

1

b. The Commission shall take judicial .o
notice of facts of common knowledge, official government
documents -of any nation, and the proceedings, records

and findings of militafy or ofher agencies of any df

the United Nations.

_ ¢, A commission may require the prosécution
and the dafense to make‘a preliminary offer. of proof,

whereupon the commission may rule in advance on the

-

13



- "admissitility of such euidenoe. .

d. If the accused is charged with an offense
involving concerted criminal action upon the part
of‘a‘military or naval unit, or any group or organiza-
tion, evidence which has been given previcusly at a
trial ‘of any other member of that unit, groupror
organization, relative to that concerted offense,
may be received as prima facie evidence that the

’ accused 1ikewise is*guilty of that offense.

e:' The finding ' and judgment of a
commission in any}trial of unit; group or organiza-
tion with respect to the criminal character, purpose
or activities thereof shall be‘giten fuil faith and
credit in any subséquent trial by that or any other
commission ef an individual person.charged with
criminal responsibility through membership in that
-unit, group or organization.' Upon proof of membership
in such unit, group or oréanization convicted by a
_ commission, the burden of proof shall shift to the

accused to establish any mitigating circumstances
relating to his membership or participation therein.

L The official position, of the accused

shall not absolve him from responsibility, nor be
considered in mitigatiom of punishment. Further,
action pursuant to order of the accused's superior,

or of his government, shall not constitute a defense,‘
but may be considered in, mitigation of punishment if .

.the commission determines that justice s0 requires.

; 17. TRIAL PROCEDURE. The proceedings at each -
c : . : .

14
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"trial will be conducted substantially as follows, unless
modified. by the commission to suit the particular
ciréumétances 5 .

' 2: W Each charge and specification will be =

read, or 1ts substance stated, in apen court.,

b; The presiding member shall ask each
accused whether he pleads 'Guilty' or 'Not Guilty.'

c. -The prosecution shall make its opening
‘statement. |

d. .The presidinq(%ember may, at this or any
othér,time, require the prosecutor to state what evidence

. he proposes to submit to the commission, and the com-
mission thereupon may rule upon the admissibility 6f
such evidence. |

e.. The'witnésses and other'ﬁvidence for
the prosecution shall be heard or presenﬁed. Af the
close of the case ‘for the Qrosccutlon, the commission
may, on motion of the defense for a finding of not

- guilty, ‘consider end rule whether the evidenqe before
the gommiséioﬁ supports the charges against the accused.
The éomﬁission may defer action on any sﬁch/mstion and
permit or require .the prosecution to reopen its case
and pfoducé_any_further avaiiabié~evidence. 5

'f. The defense may make an opening state-
ment prior.to presenting its case. The preéidiﬁg |
member may, at this or any other time, require the

~ defense to stafé.w%at evidence thej propose fo submit
to the comﬁiSsion,‘whereupon the commiss#on may rule
upon the admissibility of such evidence.

" , ~ : » -
15



= g. The ﬁitnessesland other evidence for
the defense shall be heard or presented. Tﬁereaftér,
thé.prosecution and defense may introduce such evi-
dence in rebuttal as the commission may rule ad-
missible, _ : "
‘ Hi The_défense, and thereafter the prose-

cutioh; shall address the commission.

| i. The commission shall consider the

cése in closed session and thereafter in open court

»

deliver its judgmént, and in the event of a conviction

shall pronounce sentence.

'18. RECORD OF PROCEEDINGS. Each commission
"shall make a séparate record of its proceedings in
‘the trial of each case brought before it. The record
shall be prepéred by the prOsgcutor under the direction
" of the commission gﬁd‘submitted to the deﬁensé counsel,
'Tge commission shall be resgpnsible for-its accuracy.
Such record, certified by the presiding member of the
commission or his successor, shall ﬁe delivered to
- the convening authority as soon as possible after the
trial,

© JUDGMENT AND SENTENCE :

19, JUDGMENT. The 3udgment of a cémmission
as to guilt or acquiftal éhall be delivered in open
court. It may state the reasons on which based.

20, -SENTENCE. ‘The commission may'séntence an
accused, upon donviction,'ta death by hanging or shoot-
Aing, imprisonﬁent for-.1ife or for any less term, fine,
or sz?h other punishment as the commission shall de-

16



"termine to be proper. The-commissibn may also order
confiscétion of any_p:operty of a.convicted accuéed,
deprive that accused of any stolen property, or |
order its delivery to the Commander-in-Chief; United
States Army Forces;~Pacific, for dispositigk as he
shall find to be proper, or may order restitution
with appropriate penalty in cases of default.-

21, APPROVAL OF SENTENCE. No sentence of a
ﬁilitary commission shall be carried into effect
until approved‘;y the office(lﬁho convéned the com-
mission, or his successor. Such officer shall have

authority to approve, mitigate, remit,‘commute, sus-

" pend, reduce or otherwise alter the sentence imposed,
or (without prejudicé to accused) remahd the case for
rehearing befére a new military commission; but he
shall not have authority to increase the'%everity of‘

~ the senfence. No" sentence of death shall be carried
into effect until confirmed by the Commander-in-Chief,

'United States Army Forces, Pacific, Except'gs herein
provided, the judgment and_seﬁtehée of a commission
shall be final and not subject to‘review. {

RULE MZKING POWER

22.v SUPPLEMENTARYgRULES,AND FORUS.  Each -
commission shall-adopt rules and forms to govern
1ts procedure, not inconsistent with the provisions

hereof or such rules and forms as may be prescribed -

by the convenihg.authority or by thé Commander-in-

Chief, United States Army Forces, Pacific.

' By command of GeneralfMacARTHUR; .
- : K
il
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3 - /s/ B. M, Fitch
o : : /t/ B. M, FITCH

Brigadier General, U, S. Army,

Ad jutant General,
DISTRIBUTION:
Chief Qf Staff
Deputy Chief of Staff
AG

JA Section, War Crimes Branch" - .
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T T WCONFIDENTIME—

GENERAL HEADQUARTERS
UNITED STATES ARMY FORCES, PACIFIC

AG 000.5 (24 Sep 45) DC S APO 500
24 September 1945

SUBJECT: Trial of War Criminals,

Commanding General, United States Army -
Forces, Western Pacific.

i..~By virtue'of'the apthority vested in thev

T0

V&Ommanderein-Chief, United States Army Forces, Pacific,

and in accordance with the provisions of radio WX 62612,
Joint Chiefs of Staff, 12 September 1945, the Commanding
General,.Uhited States Army Forces, Western Pacifle, ié‘
hereby empowere& to appoint military commiséians for

the trial of such persons accused of waf cfimes as

may hereafter be designated by this headquarters. .

- 2., Al recqrds of trial including jndgment or .
sentence and the action of'the appointing authority
will be forwarded to this heedquarters. Unless other-
wise directed, the execution of judgment or sentence in.
all cases w111 be withheld pending the action of the
Commander*in-Chief. |

By command of General MacARTHUR:
/s/ B. M, Fitch
/t/ B. M. FITCH,
Brigadier General, . 8. Army,

- Ad jutant General.

CERTIFIED TRUE COPY:

s/ Kenneth C., Schwartz. o
REFAE o SCHWARTZ, Lt Col, JAGD | b
Actg Ex 0, War Crimes Branch - f/
. |
CONFIDENTIAL" 3

19
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"CONFIDENTIAL

' HEADQUARTERS
UNITED STAIES ARMY FORCES WESTERN PACIFIC
Special Orders ) APO 707
: 1 October 1945

HOusasnnan HA2 ). " Extract
o sa, Appointment of a military commission. Pur=
suant to authority contained 1n Letter, General Head- '
- quarters, United States Army Forces, Pacific, File
AG 000.5 (24 Sep 45) DCS, 24 September 1945, subject:
Trial of General Tomoyuki Yamashita, the following.
officers are hereby appointed'as-a Military Commission
for the trial of General Tomoyuki Yamashita: |
Major General Russel B, Reynolds, President
Ma jor General Clarence L. Sturdevant,
Law Member .
Ma jor General James A, Lester
Brigadier General William G. Walker
‘Brigadier General .Egbert F. Bullene
' The prosecution -shall be conducted by Major
Rotert\M. Kerr, Inf, as Prosecutor, and Captain M, D.
Webster, JAGD, Captain William N. Calyer, 3AGD Captain
D, C.-Hill, JAGD, Captain Jack M. Pace, Inr as Assistant
Prosgcutord. The defense counsel shall be Colonel
Héfry f..Clarke, JAGD, Lieutenant Colonel Leigh M.
Clark, JAGD, Lieutenant quonei,walter C. Hendrix,
JAGD, Lieutenant Colonel James G. Feldhaus, JAGD,
Ma jor George F. Guy, Cav, and Cattain Adolf F. Reel,
JAGD. ' o
' The commission shall meet in the 1ty of
. Manila, Philippine Islands, at the call of the Presi-
dent thereof. : . {

The commission is authorized to empIQy

~20 . ’ .
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" "or appoint such inféfﬁféfé;ggféEEHEE;&ﬁHié*5656¥€EF§j““' e

and other assistants, as it shall deem advisable. ¥
The commission shall follow the'provisions
of Letter, General Headquarters, United States Army
Forces, Pacific, File AG 000.5 (24 Sep 4§) DCS, 24
September 1945, Subject: Trial of General Tomoyuki =
Yamashita, and have power to and shali, as occasion
requires, make such.rules for ghe conduct of the
proceedings as it shall deem‘nedessary for a fuil
and fair trial of the person before it. Such evidence
shall be admitted as would, in the opinion of the
President of the Gommission, have probative value to
a'reasonable maﬁ and is relevant and material fo the
charges bgfore the Commission. The concufrence of at
least two-thirds of the members of the Commission
present shall be necessary fo} a conviction or senteﬁce:
‘ The record of trial, including any judgment or sentence,
A shall be'traﬁsmitfed difectly to this headquarters for
action by the_appointing authority., ‘
BY C?MMAND OF LIEUTENANT GENERAL STYER:
EDMOND H LEAVEY
Ma jor General, USA
Deputy Commander, and
Chief of Staff
OFFICIAL:
Benito Morales
BENITC MORALES
Col, A.G.D.
. Asst Adj Gen.

CONFIDENTIAL" )
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"CONFIDENTIAL - im

HEADQUARTERS
UNITED STATES ARMY FORCES WESTERN PACIFIC
s APO 707
Special Orders ) 6 October 1945
Number ....117 ) Extract

22, Pursuant to authorlty contained in Letter,
General Headguarters, United States Army\Forces,
Pacific, File AG 000.5 (24 Sept 45) DCS, 1 Oct 45
Subject:  Trial of General Tomoyuki Yamashita, Major
Glicerio Opinion, JAGS, Philippine Army, is detailed

as assistant prosecutor of the military commission

‘ appointed by par. 24, SO 112, this hq, 1 Oct 45.

23. Capt Milton Sandberg, JAGD, is detailed

defense counsel of the military commission appointed

by par 24, SO 112, this hq, 1 Oct 45, vice Lt Col
Leigh M Clark, JAGD, relieved.
BY COMMAND OF LIEUTENANT GENERAL STYER:

EDMOND H LEAVEY
Ma jor General, USA
' Deputy Commander
- and Chief of Staff.

OFFICIAL:

Benito Marales
BENITO MORALES
Col. ’ A.G.D.
Asst Adj Gen.

CONFIDENTIAL"
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‘ MAJOR KERR: The Prosecution is now ready to proceed
with the arraignment; sir.
GENERAL REYNOLDS: The reporters will be sworn.
(Whereupog Reporters Elmer Shamberg, Mack M. Racklin
and Madolin Cervantes-Ayala were sworn.) " |
GENERAL REYNOLDS: The Interpreters will be sworn.
(Whereupon Major Harry D. Pratt and Major Eugghe P.
- Boardman weie sworn as interpreters.) '
GENERAL REYNOIDS: The Commission will be sworn,

(Whereupon the Commission was sworn.)

GENERAL REYNOLDS: The Prosecution will be sworn.

74 : ‘

(Whereupon the Prosecutor and Assistant Prosecutors
were sworn,) |

MAJOR KERR: A certified copy of the chafge in this
proceeding was sérved upon the Accused by Captain D, C.
Hill, Judge Advocate General's Departmeﬁt, on 2 October -
1945, at New Bilibid Prison, Muntinlupa, Rizal Province,
Philippines. v

~
/

GENERAL REYNOLDS: The rights -of the Accused as’ set
forth in paragraph 14 of letter dated 24 September &945,
.General Headquartérs, United States Forces; Pacific, ﬁ
entifled "Regulations Governing the Trial of War Cr;ﬁinéls"
heretofore inﬁroduced into the'record‘will‘be read and
explained.

INTERPRETER PRATT: Sir, may & stop’ here and
translate that? e j

 GENERAL REYNOLDS: Yes. 1 |
(Translated by Interpreter Pratt fo 4he Accused.)

GENERAL REYNOLDS: The Aécused,ADéfeﬁéé”counsel,

23



and-the-Prosecutor‘will risé'and‘face the Commission,
‘ , "14; Right of the Accused. The Accused shall be
entitleﬁ: -

"a. To have in advance of trial a copy.of the
charges and specifications, so worded as clearly to
apprise the Accused of each offense charged.

"p. To be representgd prior to and during trial
by counsel of‘his own choicé; or to conduct his own
defense. If the Accused fails to deéiénate his c¢counsel,
the Commission shall appoint competent counsel to repre-
sent or advise the Accused. 5 .

| "e, To have his counsel present relevant evidence
at the trial iﬁ support of his defense, and cross-ekamihe
each adverse witness who personally appears before thé
| Commission. :

’"d. To have the charges and' specifications, the
proceedings and’ any documentary évidence translated when
he is unable otherwise to underétand them,"

(Translated by Interpreter'Boardman'to the Accused.)

gGENﬁRAL REYNOLDS: —The provisioés of subsection "a"

. have been complied with, it appearing that a certified -
copy of the Charge andVSpecifications, together ﬁithba
true and complete translation thereof, ﬁere‘serﬁed_upoh the
Accused 2 October 1945. '
. (Translated by Interpreter Boardman to.the<AcCused.)
THE ACCUSED (fhrough Interpreter Boardman): I have
not received a copy of the spécifications or a tranalation.
MAJOR KERRE ‘;f the Commission please, the Charge
~ » which was sg;ved upon the Accused included both what is
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_ 4 e ———
ordinarily known as a Charge and also specifications.

Customarily in court-martial précedure, which this is

not, by the way, the so-called Charge Sheet which con-

. fains the charge includes the charge proper; for instance,
violation of the 86th Article of War. Under that, in a
separate or sub-paragraph woul& be what'is known as a
specification, in that the Accused, on a certain time,

at a certain place, did certain things. If the Commiggion
will eiamine the Charge which has been served upon the
Accused in this proceeding it will note that it does
include both of those elements of a court-martial Charge
and, therefore, since court-martial procedure is much
more strict and not as liberal With respect to pleadings
or procedufe as a Military Commission's procedure,
certainly this Charge does include the elements of both
the Charge and specifications as those terms are use& in
the applicable order. '

(Translated by Interpreter Boardman to the Accused.)

THE ACCUSED: (Through Interpreter Boardman) There
ispno specifigation; there is onlyla charge. '

MAJOR KERR: If the Commission-please, I ask the
bommiséion té rule that the Charge and specifications
have been served upon the Acecused within the meaning of
those terms used in this order.

COLONEL CLARKE: We are agreeable, sir.

GENERAL REYNOLDS: On that basis the Commission
rules that the Charge and specifications have been
properly served upon the Accused. .

MAJOR KERR:  If the Cﬁmmission please, if X

/
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undersfand correctly,'fhe Accused stated he had not received
‘a translation of the Charge and specifications. if by that
he ﬁeans to say he did not receive the translation from
English into Japanese, the body of the Charge as set forth
in the document known as the Charge, if that is his posi-
stion, then it will be necessary and we will desire to rut
on the stand the officer who served the translation upon
the Accused, under oath.
INTERPRETER BOARDMAN: The General said that he
- received the translated copy of the Charge, as he under-
stood it to mean the Charge, but he had not received a
translated copy of the specifications as he understood
it, Since the Court has ruled that the two are in the same
document, therefore he has received a translation. |
GENERAL REYNOLDS: That is agreeable to the Defense?
COLONEL CLARKE: Ye‘s; ‘sir,
, GENERAL REYNOLDS: We will proceed. Whom does the
Accused desire to introduce as Defense counsel? x
(Translated by Interpreter Boardman to the Accused )
THE ACCUSED (through Interpreter Boardman): I am .
happy to accept the choice of the Commission as to my'
counsel. I aﬁ highly honored to have been giveﬁ such_
distinguished.persons to represent\me.c
GENERAL REYNOLDS: Such being the will of the Accused,
‘the Commission will accept counsel as appointed and the
case will proceeq;>L _ | '
. THE ACCUSE? (through Interpreter Boardmaﬁp I have‘c.
| this additional fequest to make., I should 1ike to have my-
Chief—of-Staff Lieutenant General Muto, and my Assistant

'y

26



Chief or Deputy Chief-of-Staff, Major General Utsunomiya
as additional counsel. lThere\are a number of records
and facts with whieh fhey alone are conversant. I need
their advice and assistance,

MAJOR KERR: If the Commission please, may I in-
quire of Defense counsel whether or not he proposés to
call either one_of the men named as a Defense witness?

COLONEL CLARKE: Ve do. :

MAJOR KERR: You do?

COLONEL CLARKE: Xeé:

MAJOR KERR: If the Commission please, that rules
them out definitely. In a criminal proceeding it would
be entirely irregular if a witness for thé Defense shoﬁld
also represent the Accused as counsel; even in profession-
al circles it would be most irregular.\ Even if the
intent is not to sefve as counsel, it is just as bad to
have the witnesses for a/ﬁerson accused as a criminal to
sit through the proceedingé.‘ If and when counsel pro-
poses to céll them as witnesses, then tﬁey'may properly
enter the courtroom and not before. :

COLONEL‘CLAEKE:_ If the Court please, these officers
have information which the -General does not have and
which we will need in order to conduct this trial and -
propefly cross-examine certain witnessés. They will not
be in the courtroom'excépt during ﬁhe‘prosecution'of the
case. The& will leave the courtroom prior to the
Defense., If the Céﬁﬁission ﬁleases we believe it is
only fair and just that Geﬁeral Yamashita should be given

tﬁ?fprivilege-of'having those men ﬁrésent, who have an
/
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intimate knowledge of certain things that he in his posi-
tion has not !g.owledge of. | ,

MAJOR KEKR: If the Commission please,vtﬁe-damage
is done whén‘the witnesses are in the courtroom during
the Prosecution's case and not during the Defense. I
assume, sir, that the Commission wénts the witnesses te
state persohal facts and not forensic arguments based
‘npon their study and analysis and hearing of the opposing
side, & . ‘

GENERAL REYNOLDS: Th&i;ccused has stated his belief
that he needs Lieutenant General Muto, his Chief-of-Staff,
and Major General Utsunomiya, Assistant Chief-of-Staff,
in his Defense. He has asked that they be.appointedv
associate Defense counsel. It is the desire of this
Commission to conduct a fair trialj accordingly,.éubject

)
to objectiqn by any member of the Commission, the request

of the Defense is granted../ _ ’

(Translated by Interpreter Boardman to the Accused.)

THE ACCUSED (through Interpreter Boérdman): Thank
'you; . v' : .'

MAJOR KERR: If the Commission please, without in
any way attemptihg to argué the point, I;believe it is
my duty to inform the Cémmissibn that it is-the pfesgnf
intention of General MacAfthur's War Crimes Officer to
- prefer charges as war criﬁinais against the two men named
byAthe Accused to be prg;eﬁt during the prosecution of
Geﬁeral Yamashita. Furthefmore, the P;osecution, for
the benefit of the record, does not and will not rééag-
nize the men named as Chief-of-Staff or,as Deputy or

4
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Assistant Chief of Staff. We méinggihgugi;zu;ﬂéiuggém&;im>
 when Yamashita had his Chief-of-Staff or Assistant Chief-
of-Staff is over. ‘
GENERAL REYNOLDS: Proceed.
(Translated by Interpreter‘Boardman fofthe Accused.)
COLONEL CLARKE: General Yamashita did not under-
stand that and neither did Hammamoto. I think we can
clear it up if I give him the gist of it here,
" (Translated by Interpreter Boardman to the Accused,)
THE ACCUSEﬁI (Through ITf;rpreter Boardman) : The_
officérs mentioned, Lieutenant-General Muto and Major |
General Utsunomiya, were my staff officers, but now they
are no more. I understand the point that the Prosecutién
made, and those offiéérs are no longer my Chief-of-Staff
and Assistant Chief-of—Staff. I have not available
myself certain records and information and) these records
can be recalled or remembereg}py'my Chief-of-staff and
his assistant. Therefore, fhey are.absbluteiy~ (essary
as assistant counsel €5 ms. ‘ . |
GENERAL REYNOLDS: The Commission has acéepted the
officers némed as associate Defense cﬁunéel. Thé objec-
tion of the Prosecution was ruigd upon in thé negati#e.
The matter will be considered as closed and_tﬁé case will
proceed, ) -
'(Translated by Interpreter Boafdmén to the Accused,)
. INTERPRETER BOARDMAN: He thanks ,thé_Court for the
admittancg of the afbrenaméd'generals;
GENERAL REYNOLDS: Does the Accused wish to have the
Charngand specifications, the»proceeding;, and documentary
29
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evidence translated to him?
(Translated by Interpreter Boardman to the Accused.)
THE ACCUSED (through Interpreter Boardman): If it
is not necessary, English will be all riggt. In cases
where it is not necessary, English would be all right.
COLONEL CLARKE: He said it was not necessary, sir.
It will not be necessary; he can have somebody translate
. them for him. We do not desire the reading of them.
GENERAL .REYNOLDS: The,Commission does not clearly
understand what is meant bjithe Accused.
COLONEL CLARKE: The Defense does not desire a
reading of the Charge; that is What he means.
GENERAL REYNOLDS: The Commission directs the
,Prosecutor&torhave one of the Commission interpreters to
- translate to the Accused and to allow time after each
remark by the Commission.or the Proeecutor or before
the receipt into evidence/ of any document, to have the
same translated to the Accused provided it is'eo desired
by counsel for the Defense. | | | v“
(Translated by Interpreter Boardman to the Accused )
INTERPRETER BOARDMAN: In order to‘save time, the
General will have his.interpreter transaate te h;m as we
go along. ' ' ' ' | ’ ‘
GENERAL REYNOLDS: The Commission is unmable to hear
-you: v _ o .

. THE ACCUSED (through Interpreter Boardman): In
order to save time, my interpreter will translate for me
as ve go along. )

‘Cf GENERAL REXNOLDS: The Charge will be read to the
Accused. ’
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* WAJOR KERR: "GENERAL HEADQUARTERS— — — ——
" UNITED STATES ARMY FORCES, PACIFIC

Before the

MILITARY COMMISSION
convened by the
COMMANDING GENERAL,
United States Army Forces
Western Pacific,

1 October 1945,

¥

UNITED STATES OF AMERICA
vs

TOMOYUKI YAMASHITA

N )

CHARGE
Tomoyuki YAMASHITA, General ;mperial Japanese Army,
between 9 October 1944 and 2.September-1945, at Manila and
at other places in the Philippine Islands, while commander
of armed forces of Japan at war with the United States of
Aﬁerica and its allie®, unlawfully disregarded and failed
to discharge his duty. as commander to controlithe opera-
tions of the members of-his’command, permitting them to
commit brﬁtal atrocities and other high crimes against
people of the United States and of its allies and dependen-
cies, particularly the Philippines; and he, General
Tomoyuki YAMASHITA, thereby violated the laws of war.

/

_ - ‘ - /s/ Alva C. Cafpenter .
Dated 25 Sep-- ALVA C. CARPENTER

tember 1945 : - Colonel, JAGD =
# o United étates Army
AFFIDAVIT

»

Before me personally appeared the above-named accuser
1th;s 25 day of September, 1945,_and,made oath thet he is

a person subject to‘military 1aw and that he personally
signed the foregoing ch;rge, and further that he has
investigated the mattegs set -forth in the charge, and that
it is true in fact, t; the best of his knowledge and

\
AN
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"belief.
/s/ _Kenneth C., Schwartz
% KENNETH C. SCHWARTZ .
Lt, Colonel, JAGD
.Rank and Branch
GENERAL HEADQUARTERS,AUNITED STATES'ARMY FORCES, WESTERN
PACIFIC, APO 707 '

2 October 1945
Referred for trial to Major Robert M. Kerr, Infantry,
Chief Prosecutor of the Military Commission appointed by

. paragraph 24, Special/Orders No, 112 this Headquarters, 2
October 1945, ' |

By command of Lieutenant Generél STYER: '
| /s/ C. H. Danielson
C. H. DANIELSON
Ma jor General, USA
Ad jutant General
I hereby certify that I havg served a copy hereof,
together with a true and cdmplete translation thereof into
_ ; _ .

Japanese, on the above-named accused this 2 day of October,
. 1945. _ B
- /[s/_D. C. Hill

. D, C. HILL

' Capt., JAGD _ _
Rank and Branch .

N\
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* (Translated by Interpreter Boardman f““fﬁ“”ﬁncused“ﬁ“ o

GENERAL REYNOLDS There being no objection, the
Charge is accepted by the Commission. Is the Accused now
peady to enter his plea? -

COLONEL CLARKE: Prior to a plea of the ‘generalv_issue,
sir, we have a motion~to»make. The Accused respectfully
moves that the Charge now in hearing be atricken on the
ground that it fails to state a violation, in so far as
General Yamashita is concerned,'of the laws of war..

MAJdﬁ KERR: If tZi Commission please, aside from
'the question of law which perhaps the Defense coﬁnsel is

‘attempting to raise at this time, the fact remains that
this Commission has been ordered to try General Yamashita.
If the Defense seeks to raise the point which I beiiove’he‘
refers to, the appropriate time, I submit, is-at the
.cohclusion'of the Prosecution's case, at which time he

may move for a judgmegt of acquittal. But there is no |
provision in the Commission's procedure for a motion such .
as Defense counsel now intefposes;

COLONEL CLARKE: If the Commission Please, we are
not now making.a motion based on the eviddnce or the
insufficiency of evidence to sustain the charge. Our_:
motion is that tho,Charge;and specifications alleged
theroin do not stato an offense under the laws of war as
to General Yamashita. ,

GENERAL REYNOLDS: Gubject to objection by any
member of the Commission, the objection of counsel for the
Defensé is not sustained.

*Cf COLONEL CLARKE: I have a rurther motion to make,
E 5
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sir. The language in which the charge and specifications
have been alleged is uncertain and indefinite and it does
not fairly apprise the Accused of that wiﬁh which he
stands charged. We therefore move the Court that the
Charge and cause now in hearing be made more definite and
dertain by particulariZiﬁg as to the time, place and dates
- wherein the Accused disregarded and failed to discharge
his duty as Commander to control the operations of the
members of his command as a ieged. And by parficularizing,
as to the times and placed(ind dates, the persons who were
permitted.tq commit brutal atrocities and other high
~ crimes against the People of the United Stateé and its
allies and dependencies, as alleged. And partigularizing_
‘as to time, place, dates and details of the alléged
atrocities and other high crimes. h ,
GENERAL REYNOLDS: Does the Pros;cution oppOse'this
\ motion?- . / ’
MAJOR KERR: Very definitely, sir. There is no
provision in the regulationg governing thié Commiésibn,
for a motion such as the Defense now interposes. Such a
- motion would be appropriate in a court oﬂ 1aw, penhaps, >
but certainly not in thi° proceeding. l )
Now, 4if the Accused desires a Bill of Pgrticulérs,
the Prosecution has no objection to supplying such a bill;
but we cérﬁainiy:do'object fo an attempt to apply in the
pioceédings of this Cqmqission, the technicai_objections
and ruies of éyidénceg-pieadings and procedure which might
apply in_§ court of law.
’Cf. COLONEL CLARKE: If the Commission please, we

/

34. T



“undérstand that this Commission is not-bound by the rules . .
of a court of law, but the Defense doeg believe that the
”éomﬁission, in all Jﬁstice and fairness to the Accused,
should make a ruling‘that he should be fairly apprised of
that with which he is charged. . ' |
GENERAL REYNOLDS: Does counsel for Defense wish to
move for é Bill of Particulars? |
COLONEL CLARKE: That is included in the motion,
‘sir. Does the Prosecution stand prepared to furnish a :
Bill of Particulars? <>‘ LR
MAJOR KERR: Sir, the\Prosecution does havela formal
Bill of Particulars which has been shown to Defense
counsel, We should like the indulgence of the Commission
and counsel so we may formally serve it and file it with'
the, Commission tomorrow rather than today. But we are
prepared, in fact, we are glad to supply Defense counsel
with such a Bill of Particglars.
\ COLONEL CLARKE: Un'éil we receive the Bill of
Particulars, we do not know that with whicﬁvwe are charged
and cannot in fairness plead to the genéral'issue.,'
MAJOR KERR: May-I ask Defense counsel, if I
present to Defensé epunsel at:this time\tﬁé Bill of
'Particulars which will be served and on file tomorrow,
wiii the Accused-be nowlready, willing and able to enter |
his plea? -
| COLONEL CLARKE: If we are given'recess for a
sufficient length of time to look it over.
MAJOR. KERR: What would be that pegiod of time?
. COLONEL CLARKE: About fifteen minutes. . :
c | : Ty
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MAJOR KERR: Sir, it is satisfactory to the .

Prosecution, provided andAon one céndition, that the

Prosecution at a later'date has the'privilege.of serving
and fiiing a supplemental Bill of Particulars.
| We have certaiﬁ documentary evidence which has not

béen received as yet from the States., We have certain
new informationljﬁst recently received which we have not
had an opportunity so fér to incorporaté in the Bill of
Particulars. If we may have gssurance that later we may
file a supplemental Bill of ﬂZﬁticulars, we are willing
to p;oceed on the basis which I have spggested; otherwise
not. _

GENERAL REYNOLDS: Is the Commission to understand
that the counsel for the Defense has made a motioh‘for a
Bill of Particulars?

COLONEL CLARKE: Yes, sir.

Y

GENERAL REYNOLDS- Thé motion for a Bill of Parti-

" culars is granted; the bill to be served and filed im-

- thig Commission, for exceptions. So far.as the

mediately. A éupplemental Bill of Particulars may be
filed later subject to 'such conditions as the Cgmmiésidn
may then specify.: ., _ ! '

: COLONEL CLARKE: May it please thé Commission, we

ask for an exception to that ruling where the supplemental

Bill of Particulars may be filed.

MAJOR KERR: If the Cpmmission please, in order

'-that we may not unduly exﬁqnd the record, I desiré-to'

point out that there is no provision in the proceedings,

or rather, the regulations governing the proceedings of
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Prosecution is concerned the Commission, 1f it so desires;
may apply a rule which many courts follow, namely, for
whatever it may be worth, an exception is noted auto- )
matically and without the request of counsel in the event
a motion is overruled, B

GENERAL REYNOLDS: The objection of Defense counsel
is not’sustained. However, the Commission will decide
each of these additional charges on their merits when the
 Prosecution presents them. :

COLONEL CLARKE: Sir, may we have a fifteen-minute
recess? |

. GENERAL REYNOLDS: Dines the Prosecution wish formally

to 1ntroduce the Bill of Particulars into the record at
this time? |

' MAJOR KERR: Sir, the Prosecution has serveq'upon
Defense counselz at this time, a duly certified copy of a
Bill of Particulars, and the Prosecution at this time
-files the original of that Bill of Particulars with the
Commission. i

GENERAL REYNOLDS: - The Bill of Particulars is

. #
received into evidence.
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: ”GEﬁEﬁKﬁ‘HEﬁDQUKRTERS —
UNITED STATES ARMY FORCES, PACIFIC

Before the

MILITARY COMMISSION
convened by the
COMMANDING GENERAL,

United States Army Forces,
Western Pacific,

1 October 1945,

UNITED STATES OF AMERICA
vs

TOMOYUKI YAMASHITA

vvvvv'!./\./
*

BILL OF PARTICULARS

Pursuant to order of the Commission, the Proseéutian
féspectfﬁlly 7f%mits fhis, its Bill of Particulars, as
follows: ' .

Between 9 October 1944 and 2 September 1945, at
Manila and other places in the Philippine Islands, members
of Armed Forces of Japan under the command of the Accused
: committed the following: '

-~ 1. During the period from 9 October 1944 to 1 May
1945, undertaking and putting into execution a deliberate ‘
pl;n and puréose to massacre and exterminate a large part
of the civilian population of Batangas Province, and to
‘devastate and destroy. public, brivate and religious prop-
erty therein, as a result(of’ﬁhidﬁ“mdre than 25,000 ﬁen,
 women and children, all unarmed noncombatant éivilians,
were bruta11y mistreated and killed, Without cause or
trial, and entire settlements were devastated and destroyed‘
wantonly and without military necessity. ,

| 2. During the peribd from 9>Octo?er 1944‘to 2 .
February 1945, at Santo Tomas Internment Camp in Maﬁila,
- déliberate and wilfull failure and refusal to provide
feod, medicihe, clothing and other necessities to the

-

/
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“civilian internees there confined with consequent ‘starva-
tion and malnutrition, and death of such internees;
brutal mistreatment, beating, and torture of H. F. Wilkine
and other civilian intefnees; torture, beating and sunmary
execution of more than six‘§6) internees for minor in- . |
fractions of'rules; cruel mistreatment, torture and brutal
exe’cution, without cause or trial, during the period fr'qm
23 December 1944 to 2 February 1945, of Carol C. Grinnell,
Alfred F. Dugglebdy, Cliffprd Larson and B. B. Johnson, all
civiiian internees. |
- 3., During the months of October, November and Decem-
.ber 1944, brutally mistireating and torturing numerous un--
armed noncombatant civiiians at the Japanese Military
lPolice Headquarters located at-Cortabitarte and Mabini
- Streets, Manila. T |
4, On about 30 October 1944, at Carigara; Leyte,
cruelly mistreating, torturing, mutilating and Subsequent-‘
ly executing and, withouf cause or trial, killing_Private
Wade E. Gensemer, a member of the Arned Forces of the
 United States of America, then in captivity of the Armed
Forces of Japan as a'prisoner of war.;
~ 5. During November 1944, in northern Cebu Province,
.massacre, without cause or trial, of‘mqre than 1600 un-
armed noncombatant civ1lians. .
S During November and December 1944, at Cabanatuan,
-Nueva Vizcaya Province) brutal mistreatment, torture,
maiming, execution dwkilling, without cause or trial,
of menbers of the Af@éd Forces of the United States of

America, then held cgptive~as prisoners of war by Armed
g )
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Forces of Japan, wilfull failure and refusal to provide

- for such,prisoners of war adequate food, living quarters

~and facilities, clothing, medical treatment or supplies,

and other necessities; looting and stealing the contents
of, and wilfully failing to deliver br make availablg Red
Cross backages and supplies intended for such prisoners
of war,

7. On about 20 October 1944, at Batan Island, Ba-
tanes Province, the brutal.mistreatmént;-torture, execu~
tion 462

killing, without cause-or trial, of Captain

‘William Burgh, Phillip Maurice Martin, and 6he other per-

son whose name\is‘unknown, all members of the Armed For-
ces of the United States of America ahd then in captivity
of Armed Forces of Japan as prisoners of war.

8.  During the month 6f November, 1944, in the Town
of Lipa, Batangas ;rovince, brutally mistreating, tortur-
ing,/and killing, without cause or trial, eleven (11)
members of the Armed Forces of the United States of Amer-

‘ica, then held captive as prisoners of war by Armed Forces

of Japan. =~ . ' _ | L
9. On about 14 Deéember 1944 at or near Puerta

Princesa, Palawan Island brutally mistreating, assasin-

ating and killing, by burning, bayoneting or shooting,

" without cause or trial, T/Sgt Jewett F. Adams, Corporal

Robert A. Adkins,. 1st Lieutenant Carl C, Mango, and 138

otpgf members of the Armed Forces of the Unitéd.States of
América, then prisoners of war held in captivity by Armed
Forces of Japan, and brutaliy mistreating, wéunding and
attempting to kill, without cause or trial, Corporal

/
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"William J. Balchus, Pfc Ernest J. Koblos, and seven (7)
other members of the Armed Forces of the.Uhited‘States of
America, all then prisoners of war held in captivity by
Armed Forces of Japan. - )

10, During the period'from 18 December 1944 to,31
December 1944, both dates inclusive, in Manila, brutally
nistreating, torturing and kifling, without cause or trial,
Dr. Jose Enriquez, J. Allen Enriquez, and Julia Seibert.
Enriquez, all unarmed noncomﬁatant civilians.

11. On about 29 December 1944, at the Barrio of
Dapdap, Ponson Island Camotes Islands, brutally mistreat-
ing and then killing, w1thout cause or trial, wore than
300 unarmed noncombatant civilians, and brutally mis-
treating, wounding, maiming and attempting to kill, with-

‘oﬁt'cause or trial, moré than 50 unarmed noncombatant_-

~civilians, being the entire population of that Barrio.

12. During the period from 1 January 1945 to 17
February 1945, both dates inclusive; fortification of and
installation of military objéctives on the premises of the
Philippine Eeneral Hospital, Ermita, Manila, then in use
as a civilian hospital with consequent killing of patients
and civilian refugees by shellfire. ~

13. On about 28 January 1945, at Los Banos Intern-
ment Camp, Laguna Province, brutally mistreating and then
summarily executing, and, without cause or trial, killing -
Gedrge James Louis, an unarméd noncombatant civiljan sub-

. jJect of the United States of America, then interned and
Aheld captive by Armed Forces of Japan. k

"14. On about 10 February 1945, at the Nurses Home
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"of the Philippine General Hospital, Ermita, ﬁeniia, rape o
of civilian women. ‘

15. During the period from 1 January 1945 to =
‘Mareh 1945, both dates inciusive, deliberately, wantonly
_.and withoﬁi,justification or military necessity, devastat-
. ing, deetreying, ahd pillagihg and looting of large
_areas of the City of Menila, including puﬁlip, private

and religious buildings and other pfepertyg and committing
widespread theft of money, valﬁables, fbod'ana other
private propeﬂéﬁ-in that city.
~ 16. On about 4 February 1945, at the Dy-Pac Lumber
Yard in Manila, brutall} mistreating andikilling two un-
armed noncombatant male eivilians. : v
17. During the period from 7 February 1945 to 14
February 1945, both dates inclusive, at and in the vicin-
ity of De La Salle College, 1501 Taft Avenue, Manila,
brutally kiliing, without cause or trial, Judge Jose R.
‘Carlos and Brother Xavier, Rector of that College, both
of'whom were unarmed noncombafant civilians; brutally
killing, without cause or trial, Antonio Carlos, Ricardo
Bartolome, Dr. Antonio Cojuangco, and 38 other men, women -
and children,,all gnarmed ;oncombatant‘civilians; bru-
tally-miséreeting, wounding, meimihg'and‘attempting to
kill, without cause or trial, Father Francis J. Cosgrave,
Dionisiﬂ Carlos, Servillano Aquino, and fourteen (14)
.other unarmed noncombatant civiliansj rape of two female
; civilians- attempted rape of one female civilian; and
attempt to have cernal intercourse with the body of one
dead female civilian,’
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" 18. On about 7 February 1945, at Malate, Manila, —
killing, without cause.or trial, Arsenio Escudero, Jr.,
and Jose Herman, Jr., and brutally mistreating and at-

‘tempting to kill, without cause or trial, Jose Herman, sr.,
all unarmed noncombatant civfijans.

19. During the period from about 6 February 1945
to about 8 February 1945, both dates inclusive, at and

in the vicinlty of the National Psychopathic Hospital, q\e?
Mandaluyong, Rizal Province, brutally mistreating and then /£
killing, without iiuse or trial, Tomas Aguinaldo, Tomas |
Corpus, Father Lafarrier, Isidro Laguelles, and 17 other
persons, all unarmed noncombatant civiiians; and the rape
and subsequent brutal kiliing, without cause or trial, of
one (1) civilian female doctor. ‘

L 20. On about 10 February 1945, at Malate, Manila,
killing, without cause or trial, Axigeic_‘.ajo; and brutally
mistreating, Wo?ﬁding-andfattemptihé to kill, without
cause or trial, Eutiquio Antipolo, Dimas Antipolo and Fe-
liciano Lamactud,ﬁell unarmed noneombatant civilians.,

21. On about 11 February 1§45, at Pasay, Rizal.
Province, brutally mistreating end thereafter‘killing,'
without cause or tria.l Henry*Daland and Tony Daland,
citizens of the Unlted States of America, Caferino Alayso
‘and Romula Daro, Filipinos, and Jacinto de la Vara and
‘Gregorio Mendez, citizens of'Spain, all unarmed noncom-
batant civilians and wantonly and deliberately and : .

s without militery necessity burning and destroying private,
property, the houses and homes of civilians.
: 22. On about 11 February 1945, near Singalong

-
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"Church, Manila, brutally killino, without cause or trial,li
 Lagzar Braun, an Austrian citizen, Robert Markns,«a German
citizen, and Alexander Farmakowski a Russian, all unarmed
and noncomMatant civilians., -

23. On.about 7 February 1945; at Singalong, Manila,
brutaily‘mistreating and torturing and thereafter execut-
ing and killing, without cause or trial, Lt. Col. Alejo
Valdes and Lt. Col. Jose Guido, disarmed and demobilized
former members of the Philippine Army, and Raymond Valdes, -
Ernesto Mirillo, Justo/Guido, Jose Guido, Jr., Raymond :
Guido, and thirteen (C) other.persons whose names are
 unknown, all unarmed and noncombatant'civilians. '

& 24, On about 7 February 1945, at Paco, Manila,

: brutally mistreating and thereafter killing, without
cause’ or trial, Bartolome Pons, Rosario Garcia Pons,.Eva.
V. Pons, Edward King, Pacita King,,Delfin Marquez, and two
(2) other persons whose names are unknown, all unarmed
and noncombatan* citilians..' S >

25. During the period from 1 January 1945 to-1

: March 1945, deliberately planning and. undertaking, without_'

,‘cause or trial, the extermination, massagcre and wanton,

: indiscriminate killing of 1arge nqmbers of unarmed non-"
combatant civilian men, women and children, inhabitants
of the City of Manila and its environs brutally mis-

-’treating, wounding, mutilating, killing and attempting to
kill without cause or trial, large numbers of such in—-
'habitants, and raping or attemptxng to rape large numbers
of civilian women and female‘eﬁildren invthat city.

26. On about 12 February 1945, at 914 Indiana

-
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"Street, Malate, Manila, brutally mistreating and killing,
without cause or trial, Alexander Bachrach, Antonio Tr-
landa, Vanancio Quintero, Eduardo de los Reyes, Jose Valle,
and five other persons whose names are unknown, all un-
'armed noncombatant civilians, =
27. On about 9 and 10 February 1945, in and in the
'vicinity of the San Marcelino Church and the Saint Vin-
cent de Paul House, Ermita, Manila, brutally mistreating
and killing, without cause or trial, Father jose Aguirre»
_che, Father Luis EgedagFather Jose Fernandez, Father
Julio Ruiz, Father Adolfo Soto, Father JosevTejada, all
. Spanish Vincentian Catholic priests; and 21 other?persons,
all unarmed noncombatant civilians; and.brutalljﬂmis- : :
treating, wounding and maiming and attempting.to«kili,'
without cause or trial, Co Ching, an unarmed noncombatant
Chinese eivilian. =~ g _
!728. On about 10 February 1945, at the corner of
Taft Avenue and Padre FauréMStreet,'Ernita, Manila,
killing, without cause or trial, Supreme Court Justice
Anacleto Diaz and his two sons, Felino Angeles, Jose
'Angeles, Roman Ardena, and 33 other persohs, and wounding
and attempting to kill Juanito De Dis Reves: Delfin De
Los Paz, Antonio De Mayo, and six (6) other persons, and
attacking and attempting to kill, Paul J. Akot, Al See
.Chua, ‘and 11 other persons, all unarmed noncombatant
civilians, and =11 without cause or trial. i
29. . On' .about lO February 1945, at Paco, Manila,.
massacring and killing 12 unarmed noncombatant civilians
. and wounding, maiming and attempting to kill 3 unarmed ;
C ‘ -y 2
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"noncombatant ciVilians, all witﬁaﬁf“6§ﬁ§§;“or‘trialv—and~———
: unnecessarily and wantonly burning and destroying private
. property, the houses and homes of civilians.
: 30, On about 10 February 1945,.at and in the
'vicinity of the Philippine Red Cross Building, Isaac
Peral and General Luna Streets, Manila, massacring and
' killing, vithout cause or trial, more than 53 men, women,
and children, and wounding, maiming and attempting to kill
: four persons, all unarmed and noncombatant civilians, and
unnecessérily and wantohly burning end destroying»thew :
said building and its C:
31. On about 9 February 1945 at and in the vicinity -

niture, fixtures and contents.

of 1462 Taft Avenue in Pasay, Rizal Province, cruelly and
brutaliy'mietreatingtand thereafter massacring and_killing
more than 100 Filipino and French civilians, without
cause or trial, all being unarned noncombatant civiliens;
wounding, maiming and attempting to kill, without cause,

- or- trial, seventeen énarmed noncombatant Filipino _
civilians; raping and-thereafter killing unarmed noncom-
batant civilien womenj unnecessarily and wantonly burning

.end deetroying privete property of civilians, the house '

'and home of Mrs. Dona Conception Sgblador Campos; and
seizing, confiscating and stealing money, jewels, ‘watches

 and other private property of civilians,

32. On about 9 Februvary 1945, at and in the '
,vicinity of. St. Paul's College, Malate, Manila, cruelly
and brutally mistreating Marcelino Punzalon, Meneleo Car- :

~los Sr.;, Estelita Benito, and approximately 600 cther

: persons, ineluding nen,_women,and children, ell_unarmed
o ’: 1 ‘ : : : ._ e
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"noncombatant civilians;Jbruﬁally’massacring'and kiliing
without cause or trial, Bruno Acuna, Celia Aguas, Jose _
Aquino, and 370 additional persons, including men, women
and children, all unarmed noncombatant civilians- wounding,‘
maiming and attempting to kill, without cause or trial,
.Celestina Antipolo, Zeila Antipolo, Cornelia Ayson, and °

.‘24 other persons including men, women and ehildren; all
unarmed noneombatanﬁ civilians; unnecessarily, deliberatef

ther with fixtures, furniture an

ly and wantonly burning and destroying buildings, toge-
iiyther contents thereof,

and dedicated to religion, art and science and not used
for military purposes, of tne aforesaid Sf\ Paui's Collegei
‘and seizing, confiscating and'stealing money, ﬁeweIS'and
'-ofher‘private prqperty'bf civilians,
33. On about 9 February 1945, in the vicinity of
:Dana Perfume Factory,.Pasay, Riaal Province, erueliy beat-
ing, torturing and thereafter killing, without cause'or
trial, Eugene Andrewitz Kremleff, Russian, Julian Jawai
and’' Alfredo Gana, Filipino, all_unarmed ._noncombat';ant
civilians. ' ' -
34. During the period from 9 February 1945 to 17
February 1945, both dates inclusiye, at and in the
. vicinity of Bay View Hotel,,ﬁihambra Apartment Hotel,
"Hiramar Apartmentjﬂéggi and Manila Hotel all in Ermita,
Manila, cruelly mistreating and abusing approximately 400
- vomen, all unarmed and noncombatant civilians' cruelly
mistreating, abusing and repeatedly raping more than 40 °
‘women . and female ‘children, and cruelly mistreating, abusing
and.atte%?ting‘to rape more than 36 other women and femaleh

/
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' "children- unnecessarily and wantonly burning, damaging or-
_ destroying the said buildings, private property, their »
furniture, fixtures and contents.
35, On about 8 and 9 February 1945, in Malate,:
'jManila, killing, without cause or trial, Africa Canillas,
*+ Amparo Canillas, Charles Canillas, Elvira Canillas, and
five. (5) other members of. the Felipe Canillas family, and
Zoilo Llave, all unarmed noncombatant civilians; pillag-
ing and unnecessarily and wantonly burnipg and destroying
private property, the house and home of\Felipe Canillaé.
36,  On about 13 February 1945, in the vicinity of
No. 1609 Taft Arenue, Malate, Manila, cruelly mi;treating
: and subsequently killing, without cause or trial, Albert
P. Delfino, Venezuelan Gonsul in Manila, then known by
- the perpetrators to be such, Francis A, Delfino, Maria
Dolores ﬁelfino, and John boe Cning, all unarmed non;om-
~batant civilians; cruelly'mietreoting,/ﬁounding, and at-
tenpting\to kill, without cause or trial, Igmidio Ramos,v
and o womdn whose name is unknown; unnecessarily and wan-
tonly burning and destroying private property, including
£ the house at 1609 Taft Avenue and numerous other buildings
" in that area,. together with the- furniture, fixtures,and
contents thereof. g ; |
37. On. about 11 February 1945, at 1580 Taft Avenue,
Malate, Manila, killing, without cause or trial, Vassonmal
Popardes and three (3) other British Indians and Emilio
Tubayano and three (3) other Filipinos, all unarmed non-
,combatants unnecessarily and wantonly burning and des~
troying‘privateC?roperty, the house.andahome of Hashmatrai
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- of private_property.

Lopita Perez Rubio, Jevier Perez Rubloj

"Hatchand, together with the furniture, fiktures and con-

tents thereof. .
38. On about 7 February 1945, near the Syquia
Apartments in Malate, Manila, killing, without cause or

“trial, Father Peter Fallon, Father John Hehaghan, Father

Patrick Kelly and Father Joseph Monaghan, Prie%ts of the
Malate Catholic Church and ConVent and Jose Chico, Ge-

rardo Rictra, Jack Sullivan, Conrado’ Vallenas, Victor

: Velasco, Bertito Zamora, Marcial Zgmora, and Cristi Mala-

ban, all unarmed noncombatant civilians.

s39. On about 9 February,l945k at 515 Dakota Street,
Malate, Manila, killing, without ceuSe or trial, Kishin-
‘ohand’Mirohandani? Devjimal Changomal Lalivani, Thelma
Parrish and Carl Parrish, Jr. (infant chi1d), all unarmed
noncombatant civilians._ oS

46. On about 20 February 1945, in the Iloguis Dis-
trict approximately 2% kilometers east of Pasig, Rizal

£

Province,,brutally mistreating and robbing, and subser

ﬂuent killing, without cause or trial, of Candido Jabson, \

and the brutal mistreatment, robbery, Wounding and attempt

to kill of Raymunda Jebson and Defina Jabson, all unarmed'
'noncombatant civilians- attempt to rape Raymunda Jebson;‘

robbery, seizing, oonfiscating and stealing watches,
clothes and other private personal property, and pillage

41. On about 12 February 1945 at 150 Vito Cruz.
Street Singalong, Manila, brutal mi‘treatient"torture;
burning alive or otherwise killing Carlos Perez Rubio, Sr.,
Herbert Fox, drs.
,‘. 3
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"Herbert Fox, Marina Padua, Alphonso Pahodpod, and. more

than twenty-twc other persons including men, women and

children, and brutally mistreating, attempting to burn

alive and wounding Jose Balboa, Ignacio Bustamante and
other person3° all unarmed and noncombatant civilians,
unnecessarily, deliberately and wantonly‘burning and =
destroying private property,tthe house and home of Carlos
Perez Rubio, Sr.

42, On about 28 February 1945, at the Town'of

; Bauan, Batangas Province, brutally mistreating and sub- - -
- sequently massacring and killing without cawse or trial,

: Enrique Martinez,,Maximino Brual, and more than 400 other

persons, inoluding men, women and children, all unarmed

'~noncombatant civilians- brutally mistreating, wounding

-

and attempting to kill, Dr, Francisco Manigbas, Geme-

niano M. Brual, '’ and more than 100 other persons, all un-

~armed noncombatant civilians; and pillaging, unnecessarily

and wantonly devastating and destroying public, religious
and private property. . For Ty

} 43. During the period from 16 February 1945 to 18
February 1945, both dates inclusive, at the Town of Taal,
Batangas Province, brutally mistreating, massacring and
killing, without cause or trial, Benjamin Moreno, an in-

' fant lAyear of age, Andres Briones, Alberto Martel, Pablo

Marasigon, Dalmac¢io Luna, Concordia Barrion, Alioia Bar-
rion, together with more than 2000. other men, women and
children, all- unarmed noncombatant civilians, in the Bar-
rios of San Niecolas' and Sinturisan, pillaging and unneces-

' sarily, déliberately and wantonly devastating, burning | %,
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"and destroying all houses and other buildings. ;

44, On about 19 February 1945, in the Town of
Cuenca, Batangas P;ovince,‘brutally mistreating, méssac-
ring and killing'Jdée M. Laguo, Esteban Magsomdol, Jose
Lunbo, Felisa Apuntar, Elfid;o Lunar, Victoriona Remo, -
and 978 other persons, all unarmed noncombatant civilians;
pillaging and unnecessarily, dei%bérately.and-ggntonly
devastatingy burning and deéstroying. large areas of that
town, . V

45, On about 20 Febrﬁar& 1945, at the Town of San
Jose, Batangas‘Province, brutally mistreating, massacfing
and killing, without cause or trial, Vinancia Remo, Vin-
cente Frank, Jose Talog, Roman Umeli, and more than 500 _
other persons, all unarmed noncombatant civilians;

v pillaging and unngcessarily, deliberately and wantonly
devastating, burning and destroying large areas of that
tow{l.’ g :

46. On about 19 February 1945, at the Town of Ma-
taaonakahoy, Batangaé Province, brutally ﬁistreating,

,méssaering and killing'aﬁproximateiy 200 men, women andl

‘children, the names/of whom are not yet determined, all

being'unarmed noncombatant ciﬁiliﬁns; pillaging and un-

ﬁeceSsarily,~deliberatéiy and Wantoniy‘devastating, burn—A‘

ing and destroying large areas of that town. | ,

47. During the period from 16 February 1945 to 19

March 1945, both dates inclusive, at the Town of Santo’

Tomas, Batangas Province, brutally mistreatiﬁg, massécring
and_killing Paz Austria, Qdéleida'Castrq, Caladia Cabrera,

Rodolfo Talad,-aﬁd more thanVLSOO other men, women and
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"children, all unarmed and noncombatant civilians; pillag-
. ing and unneceesariiy, deliberately ané wantonly burnihg,
. demdging and destroying al) public buildings and private

homes. .
x 48, On about 10 February 1945, in the Paco District

of Manila, brutally mistreating, torturing, mutilating |

~and killing, withdut cause or trial, Regina Alkid, Boni-
féacio Bogamesbod, Ricardo Baja, Eugeni Balleta, and more.
than'300 other persons; brutally mistreating, torturiug,
mutilating; woundiné and attempting to kill without cause
or trial Vicente Alcid, Eustaquio Batoctoy, Eugene Boyot
and- more than 100 other persons, all tnarmed noncombatant
‘civilians; deliberately and wantonly burning and destroy-
ing, without military necessity, private, property, a
house at 1195 Singalong Street, Manila. S ,.

49, During the period from 16 February 1945 to 19
March 1945, both dates inclusive, in the Town of Lipa,
Batangas Province, brutally mistreating, wounding and
killing, without cause or trial, Ricardo Caringal, Fran-'\
cisco La Torre; Pedro_La Torre, Severo Lubrica,»Sentiago
Limatok, and more than 12,000 other ren, women and- '
children, all unarmed noncombatant civilians; and pillag-
ing, deliberately, and wantonly and without military
necessity devastating, burning, damaging and destroying
public and privete buildings ahd'property,-inoluding :
property devoted to religious purposes. |

50. On about 8 February 1945, at Santa Rosa College,

Intramuros, Manila, the abduction ayr subsequent brutal
mistreatment_and killing of Aida Aplin, Leo Gump, Kenneth
_ : . <% :
? S
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“Huebch Edgar Christiansen, thﬁe"Cornelius Van Russe*i,
,William Mitchell, Valeriano Cueva, and other persons, all
unarmed uoncombatant civilians.

PN » On about 10 February 1945, at or near the San-

"ta Rosa College, and at Manila Armory, Manila, the ab-

- duction and subsequent brutal mistreatment and killing,_
without cause or trial, of Bartolome:Riniiio,‘Evencio
Piquero,vAdrienu.Ramos, Leqe\Ulit, AnastacioAMontanbg ;
Juanito Tabal, Armanda Ebanez,-and 54 other men, women
and childreu, all unarmed noncombatant civilians; brutal
mistreatuent,’wounding and atteupt to kill, without cause
or trial, of Conrado Tauro, Mama Mbro, and Wong Ling, all

' unarmed noncombatant civilians. B o

52/ During the period from 10 February 1945 to 23

 ‘February 1945, at Fort Santiago, Intramuros, Manila,
brutal mistreatment, starvation, torture, wounding,
maimihg, burning alive, massacre and killing, withpub,

~ cause or trial, of more than 4000 unarmed noncombatant
civilians.. , | _

' 53, On about 17 February 1945; at Santo Domingo - _
Churéh Intramuros, Manila, brutally mistreating and 'kill-
ing, without cause or trial Dr, Cecilio Noriega, Dr.
Manueleahoz thrado Pili, Lazero Cordero, Dado Pili,
and other persons, all unarmed noncombatant civilians.

54, On about 10 February 1945, in the town of " -
Tanauan, Batangas Province, brutally mistreating and
killing, without cause or trial, 500 unarmed noncombatant
civilians, and deliberately and wantonly and without

- military: necessity.devastating and destroying public and

/
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“private property.

55. On about 12 February 1945, at Calamba, Laguna
Province, massacre, without cause or trial,.of more than
?000 unarmed noncombatant civilians, and ‘rape of 37
civilian women, Q ‘

56, On about 9 April 1945, at the Town of Pingus,
Laguna Province, massacre, without cause or trial, of 41 -

“unarmed noncombatant civilians;- : ’
57, On about 13 Marc 1945, at the Town of Rosario,
Batangas Province, massacrezgud killing, without cause or
trial, of Lorenzo Masilungan; Sakeo Tolentino, Marcela
Tolentina, Ilias Garcia, Saturnina Barcelos, and more- than
45 other persons, including men, women and children, all
unarmed nonéombatant civilians; and pillaging and unneces-
sarily and wantonly devastating and destroying public,

— religious and private property.

’ 58, On about 6 Maréu 1945, at Los Banos, Laguna
Province, massacring and killing,twithout cause or trial,—
Ang Kai, and éélother Chinese, and brutally mistreating,
wounding, maiming and attegpting to kill, Without cause
or trial, Elisa Ang and Kim Ling Ang, uqarhed and non-

' combatant ci_/vilia;ns‘; anfi urutally mistreating and at-
‘tempting to kill, without cause or trial, all € the un-
armed'ahd;honcombatant Chinese civilians of that town.

| 59, On about 12 February 1945, at Pax Court, Pasay, p

Rizal Province, Brutallv mistreating, torturing and

killing, without cause or trial Antonio Villa-Real,
retired Justice of the Philippine Supreme Court, Melchora

Caziﬁan, Maria Doronila, and twelve (12) other persons,
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“and brutally mistreating, torturing, wounding and attempt“_‘“”
‘ing to kill, without cause or triall Dr. Walter K. °
Frankel, Hans Albrecht Luhrse, Alice.Stahl, and other
persons, and deliberateiy, wantonly and without military
neceseit} burning and destroying private propErty, the
house .at 168-B Balagtas Street, Manila, and the furniture,
'fixtures and contents thereof.

- 60. On about the night of 19-20 February 1945, at
and in air raid shelters near Plaza McKinley, Intramuros,7'
Manila, brutally mistreating killing, without’cause
or trial, Gaudencio Castrillo, Victor Gonzales, Benigno
Cano, end‘more than 100 other Cafholic priests, citizens
-of_Spain, and other persons, and brutali& mistreating, *
wounding and attempting to kiil, without cause or trial,
Laurentino de Pablo, Jose Manajabacas, Jose M. Barrulo,

Fether Belarmino'de Celis, Julio Rocamura,<énd other
persons, all unarmed noncombatant civilians,

61. During the period/;rom 6 February 1945 to 22
‘February 1945, both dates inclusive, brutally mistreating,
and imprisoning in St. Augustine Church, Intraﬁuros, Ma-.
nila, without food, medical supplies or other nec3551ties,
| and unnecessarily and deliberateiy exposing to shell fire .
"in and in the vicinity of that Church, approximately :

6000 men, ‘women and childreﬁ, ‘all uparmed noncombatant
civilians, by reason wherebf a large number of such
civilians died of starvetion, diseese‘ and"miefreatment.

62, During the. period from 6 February 1945 to 22
February 1945, both dates 1nclusive, at the 8€. Augustine o
Church in Intramuros, Manila, brutally’mistreating and

2 & ; "
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"ki1ling, without cause or trial, Sister Felisa Anza and —— —
more than 50 other persons, all unarmed noncombatant ]
civilians. _ : :

63, On about 23.February,1945, in the vicinity of
St. Augustine Church, Intramuros, Manila, kin'ing, with-
out cause or trial, Dr. Seguenza and other persons, ‘and
‘wounding and attempting to kill, without cause or trial,
‘Ester Aenelle, and.other persons, all unarmed noncom-.
batant civilians. : ‘

64, During the period frgm 6 February 1945 to'23
‘February 1945, both dates inclusive, in and in the vicin-
ity of St. Augustine Church and. Convent,\Intramuros Mani-
la, brutally abusing, raping and attempting to rape num-
erous women and female ‘children; wounding, killing, and
attempting to Eill, without cause or trial, unarmed non-
combatant civilians; pilfering, stealing and looting
personal property of civilians confined therein, including
* _watches, noney, clothing, food, medical supplies, jewelry,
\and other personal belongings; installing, maintaining
and operating, in and on the premises of the Chnroh-and
Convent, military weapons and other military objectives,
‘despite the'exclusively religious purpose andannmilitary
use of those buildings- anq deliberately and wantonly, :
without military necessity, devastating, burning and
_destroying the: Convent and damaging the Church together
with the furniture, fixtures, religious 1ibrary and other
,properties therein. ¥ g
8 October 1945 v _
A 'Respectfully submitted,
A - /s/ Robert M. Kerr

R - - ROBERT M.

Ma jor

try
PBOSE&UTORaQ ,
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"Receipt is ackd“IE&“éd‘ut‘aﬁrer%i£ied—copymntm_______ ot
foregoing Bill of Partieulars. :

E. Clarke
B G
Colonel, JAGD
CHIEF, DEFENSE COUNSEL "



: GENERAL REYNOLDS Is there any - -other matter to come .

}~before the. Ccmmission berore the Accused enters his plea?

- (Translated by Interpreter Boardman to the Accnsed )‘

‘ - COLONEL CLARKE: -Except, sir, we would like to dis-
cuss this Bill of Particulars and see if there is any

- .other motion we .have to make,

| GENERAL REYNOLDS: For how long would you wish to
recess? v : ' -
(No response.) . : :
GENERAL REYNOLDS: For how long?
COLONEL CLARKE: For fifteen minutes.
GENERAL RE!NOLDS:J The Commissiea wiil recess for
fifteen minutes and recongene at 1525 hours.
'(ihereupon,zat 1510 hours, a recess was taken until
1525 hours.) V |
. GENERAL REYNOLDS: The Comtlssion wiil tles o
order. = ! I ; e :
COLONEL.CLARKE: If the Court-piease, the Accuséd -
is ready to plead to the general issue, .
: (Translated by Interpreter Boardman to the Accused )
GENERAL REYNOLDS : General Tomoyuki Yamash;ta, at
this time the Commission will hear your plea to the Charge
and specifications which have been read to you. Yeu;may>
plead either guilty or- not guilty. - . '. .
(Translated by Interpyetqr Boardman to, the Accused )
THE ACCUSED (through Interpreter Boardman) My
plea is not guilty. : : ‘
~GENERAL REYNOLDS: Does the Prosecution have any
-recommen%ation to make as to the time for trial?

G
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: ‘ﬂ!ﬁ#ﬁﬁ*ﬁEﬂﬁf——Sir7—the—??osecuiion_defarsrto the

desires of Defense counsel in that particular, We are

agreeable to the Defense having a reaSonable time in iv ,,Lﬂff

which to prepare their case. : :
'CQLONEL.CLABKE:: Sir, we believe that two weeks
will be sufficient times
'MAJOR»KERR: How long?
COLONEL CLARKE: Two weeks.

; MAJOR KERR: If the Commission please, I would 1ike
to suggest three'weeks. We do haye some witnesses comingw
in from the States and I &m not [sure that we can be re&dy;
in two weeks. Frankly, I am surprised that the Defense
believes they can properly prepare a defehse in this case
: in_two weeks. The prosecution would request three weeks.
i COLONEL CLARKE: - 8ir, we are satisfied.
| GENERAL REYNOILDS: Are there ‘any additional matters
: to be brought before the Commission at this time?

. \-MAJOR KERR: Sir, the ProSecution has none.
COLONEL CLARKE: - The Defense has none, sir.

- GENERAL REYNOLDS: There being none, the Commission

¢

will now recess and will be reconvened on 29 October 1945,_

at 0800 hours at the High Cormmissioner's: Residence, Dewey

Boulevard Manild or on such other date or at such other

place as the Presiding Offiéer may hereafter determine

for the purpose of proceeding with the trial of General 3

Tomoyuki Yamashita, S
(Whereupon,.at-1630 hours, 8H0ctober 1945, the trial

was adjourned'untii‘0860 hours; 29 October 1245.)

T 59-61 o 4
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" ®OFFICIAL:

o

PROQGCEEDINGS
~ GENERAL REYNOLDS: The Commission will now reconvene

.ﬁhrsulat to direction of the Presiding Officer given on 8
..Bctober 1945 and will proceed with the trial of the United
- Stites v.. General Tomoyuki Yamaghi ta.

: MA JOR RERR If the Commission plecse, the Prosecntidn :
submits for mncorporation into the record of the proceedings
the following:

‘.“cﬁlFEDINTIAL' ;

"HEADQUARTERS
UNITED STATES ARMY FORCES 'ESTERN PACIFIC

- 7 . : wAPO 707.
oo g 26 October 1945

"Special Ordersg ' e
NO.'.-".. ;...134) h ‘ nmm e

"22, MAJOR GENERAL LEO DONOVAN and BRIGADIER
GENERAL MORRIS C. HANDWERK, USA, are etaiied members of
the military commission- appointed by Special.

- Orders 112, this headquarters, 1 October 194§ vice
MAJOR GENERAL CLARENCE L. STURDEVANT, USA, and BRIGADIEB
GENERAL WILLIAM C. WALKER, GSC, relieved, ;

"23. MAJOR GENERAL RUSSEL B. REYNOLDS , GSC, is desig-
nated law member of the military commission- appointed by
24 Special Orders 112 thia heéadquarters, 1 October
1949 ice MAJOR GENERAL C LARENCE L. s%mumvm} USA, re-

-

¥

lieved.
“BY COMMAND OF LIEUTENANT CENFRAL STYER:

’"ED%OND H LEﬁ;EYhs;
‘Major Gener
ounan&er aﬁd
Chief of Statf

/s/ BENITO MORALES
BENITO uomns

Colonel '
Asst A jut % General "



M o A R

~ GENERAL REYNOLDS There being no objoction, the ex-
k tract of Special Ordors No. 134 is incorporatcd into tho ro-
cord, G : :

MAJOR KERR: If the Commission please, I also»desiro that
there be incorporated into the record of this proceeding the
following letter, which reads: | o

. ecoNDBNBEML .

o ' WGENERAL HEADQUARTERS
: UNITED STATES ARMY FORCES, PACIFIC

] i h ) "Apo‘ 500
, 24 September 1945

"AG 000.5 (24 Sep 45) DC s :
"SUBJECT: Trial of General Tomoyuki Yamashita.

“TO: ' Commanding General, United States Army Forces,
Western Pacific,

: "], It is desired that you E:oceed immsdiateli with the
trial of General Tomoyuki Ysmashi now -in your custody, for
the crimes indicated in the attac charge.

: "2, The following named officers ‘assigned to the War

Crimes Investigating Detachment, this headquarters are made
.available to your command for. service as prosecution ‘person=-
nel on the Military Commission to he convened by you for this

purpose:

& Major Robert W, Kbrr Inf
i Captain M. D, Wbbster JAGD
Captain William N, Calyer, JAGD
Captain D, C. Hill, JAGD :
Captain Jack M. Pace, Inf

"By command of General IacARTHUR

"(signod) B. M. FITCH
Brigadier General,

- U. S, Army, '

Adjutant. General

1 Incl.
Chargo;\as indicated.-

A THUE COPY:
Richard Dehl (signed)
RICHARD DAHL

‘WOJG, U.S.A. m
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- Attached to that lotter, sir, is a copy of the Charge, ; -~ e
whieh is now a part of the record of this proceeding. e
I desire that these documents likewise be incorporated

- 1in the reoord.

GENERAL REYNOLDS: There beiné no objection the docu- .

ments are incorporated into the record.

The Reporters who were not present at the arraignment
will be sworn. e o | g\

(Whereupon Reporter B D. Conklin and Lorenz H. Winter

. were sworn,)

GENERAL REYNOLDS: The Interpreters who were not present

‘at the arraignment will be sworn.

(Whereupon Interpreters sgt. Joshi Yorioka, Sgt. Goro
Oishi, Sgt. 2ad Yajima, Sgt. Suco Ito, Miss UY, Mr. Zamora,
Mr. Gojunco, Miss Reyes, Miss Rodas, Mr. Lavengco were sworn.)

GENERAL REYNOLDS: The new medbers of the Commission will
be sworn. ya s -

| (Whereupon Major General Leo Donovan, GSC, and Brigadier:
General Morris C. Handwerk, USA, were Sworn.)

GERERAL REYNOLDS. For the benefit of the new. members of

.. the Commission the substance of - the transcript of the procee=

dings of 8 October 1945 will be read.
'MAJOR KERR:_’II the’ Commission please, the regnlations

_governing the prooedure ot this Commission require that in

‘the event any member is relieved during the course of pro-
’ ceedings tha substance of the proeeedings up to that. time :

o

shall be read to the new nenber or menbers.
This lilitary 00mnission canvened on 8 October 1945 at

‘the High cqnnissioner-s Residence at lanila for the purpose

/

-
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SO S M

of trying the Accused in this case, TOM

of the present members of the Commission except for the two -
new members and the two members whom they are relievm‘ were

_ then present together with all the uenbera of the Procuu-

' tion staff and the members of the Defense staff, The

Accused was also present,

There were incorpoi'ated into the record ot ‘the procee-
ding at that time five documents, being a lettor p:.eser:luag
the regulations governing Military cmissiona for the Trial ©
of War Criminals in this theater; a Letter Order authorizing
the Commanding Genera{a Army Forces; Western Pacific, to
appoint a military comission for the purpole ot trying
Tomoyuki Yamashita; a Letter szder appointing this Conlltl-
sion, together with Prosecution and Defense counse; an
Order mn_endins the original Order estah!,ishmg the Commis~
~ sion; the Charge which is now‘befdre the Gemission in this
proceeding, and a Bill of Particulars datod 8 October 1945.-

“At the time the Bill of Particulers was offered for
' tho record Defense counsel objected thereto and an exc;;t‘::lon

to the Commission's ruling aga:tnst the objection was noted.
‘Defense counsel interposed a wt‘ien to dislus the
eharge on the ground that it did not state facts sufficient
to constitute & violaftion‘ of the laws of war, After argu-
ment of counsel the Commission denied that motion, Defense
eowel thereupon presented m& mtod to a motion to
make more definite and certatn, contomng that the charge
u filed was not sufficiently specitic te chuaint the

Accuaed with the nature of the charges auinlt hin There-

<
. -

upon a“ Bill of Particulars was served upen Defense counsel

»
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and inccrporated in the record of this proceeding There-

.arter ‘the Accused was arraigned and entered a plea of not

- guilty.

It was agreed by counsel tor the Defense and the Pro-

",secution apd approved by the Comnission that only such por-

tions of the proceedings before the Commission would be in-
terpreted to the Accused as the Accused through his Derense
Counsel from time to time might request, and that ig the ab-
sence of egch a request it would be assumed that‘the Accused

~would be served adequa ely by, his own personal Interpreter.

The Accused requested that he be represented by counsel

"in addition to the regular Defenbe Counsel whom he accepted,

namely, two officers Lieutenant General Muto and Ma jor
Genera;_Utsunomiya. That.request was granted, it being
specified by the Commission that their services would be
made available to the Accused in th® Commission room as
Associate Defense Coepsel.

Thereafter the Commission recessed and the Presiding

Member designated this time, this date and this place as

'cf

the time; place and date for the reconvening of the Commis-

jsion for the purpose of proceeding with the trial,

GENERAL REYNOLDSI Aré you fanished with the gist
of what transpired?
_ MAJOR KERR: Yes, sir. ,
: GENERAL, REYNOLDS : ' Does ccunsel for the Defense
accept the gist of the proceedings as presented?
i COLONEL CLARKE Pos, sfr.
IAJOR KERR : At this time, sir, I offer .and request
that there be 1ncorporated 1n the record of this proceeding

4
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the Prosecutian's Supplemental Bill of Particulars ihic& shOIs
receipt of service of a certitied copy thereof upon Defhnse
. Counsel on the 26th day of Octqber, 1945.

CENERAL REYNOLDS: Prior to censidering that point the
Commission desires that the record shoi'ihar_the Accused and
his Counsel were present at the opening of. this session of
the Commission. . |
‘ Defense may proceed.

CA?TAIN REEL: ir, the Defense wishes to dbject to
the filing of the Supéiemental Bill of Partibulars which has
_ Just been placed ‘before the Court. - We have two grounds for

our objection.  We should like to state them; if we  may.

GENERAL REYNOLDS: -You may proceed,

.CAPTAIN'REEL: 1In the first place, let me begin stmply
by reminding the Comnission of a bit of the history of the
arraignment as read by the Prosecution. :

. On the 8th day of October at the time of the arraign-
ment we. made a motion to make more definite and certain the
charges filed against the Accused on the _ground that thoy did
:-!'I,Ot properly apprise him of his 'rights, i At that time, appa-‘
. rent1y; the Commission agreed and orﬂered\the filing of the
original Bill of'par'ticuiars;. At that time the Prosecution
stated that they wished the right to file a Supplementary
: Bill' of Particulars .' The Detense ‘objected and the Defense
‘objection was overruled. : :

. Leour_objectiqn”ygs‘based,'sir, on the grounds that 1#,
: ¥ is ﬁnpreeedented’and agiirst ordinery principles of lai'and :
justice to allow the prosecution after a case has hegun to
Cf continue to file additional specitications. -However, as I

/

7
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' say, the 'oijeefion was overruled. _ —

- We assume, sir, and we subnit il'nt any- noml, intelli-
' gent peuon mld assume that when the Prosecution, after
filing sixty-four separate specificatiofs, stated that they
. wished to file a Supplenental Bill of Part:lculars, that
Supplemental Bill would probably contain ome, two, three,
four or perhaps even half a dogen addit:lonal part{culars.
But as late as last Fr at 4:00 P. M. we were served with
a copy of the s-o-calléd:pplemental ‘Bill of ,Part:lculars,, :
- which eontains fifty-nine new, separate and distinct alleged
: offenses. These rifty-nine of\fenses are new in so far as
the persons mvolved are concerned, in so tar as the times
are cqncerned, and for the most part in so far as the places
are concerned. It is all new and it is new in addition to
that, sir, in presenting an entireiy: different theory of the
- prosecution of this fase. As I say;- on Friday at 4-00 P. M.

the Defense was served with a copy or this so-called Supple-

mental B11l of Particulars._ .

Our rirst obje;:tion, sir, is based upon the fact that
- we believe that 1t is uneonscionablefin a case of this type
to practically on.ble 1n the last minute the 1ist of of fenses

charged, 'l'here is no end to this aort of thing. We do not

”:even have an assufance, sir, that there will not be mrther

'phrticulnrs filed again and again and again as this trial

'progresses. . We on the. defense side, as I say, are unani-

-o\u 1n ﬁhe i;elief thnt it 1is an unconscionable proceeding.
- The second cround gees to the B:lu itself. 1t is

: not a un of part:lcuhrs. It 1s c_nll.c,d. thnt, _butrit‘is

entirely different from the original bill that ‘was filed.

Lo R
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' The original bill did particularize.

May I call your attention to the language of the two
Bills., - They are both preceded by a blanket sentence that
covers all the specific allegations in'eacn Bi11, .The origi-
nal Bill filed 8 October 1945 says as follows: '

"Between 9 October 1944 and 2 September 1945, at Manila
"and other places in’ the Philippine Islands, members of ‘Armed ¢
Forces of Japan under the command(;f the Accused committed

the following. Fou g

Then it proceeds to list sixty—four acts which were
committed allegedly by members of the armed forces under the
command of the Accused..

The new Bill is quite different.  The new Bill begins
with a different sentence. It says that " . . . members of
the Qrmed Forces of Japan, under the command of the Accused,'.'
were permitted to commit" certain acts which then follow and
numbering fifty-nine.

I think the Commission sees the difference. In one
case there is the allegetion of the "commission" of certain
iacts. It is true that in the\o;Ikinal Bilﬁ those acts were
particularized. : Sl '

We do not agree with thét theory, as we pointed out in
our motion to dismiss, but nevertheless it was a bill of par-
2 ticulars, - But this new- Bill alleges "permission" of 59
'eacts and- in no single caseé does it allege any details, any :
perticulare as to,that ﬂpermission” We do not know who
.upenmitied any one of the 59 acts; we do not know to'whom the
upermission was_giyen; we do not knoi when it was given; we

40 not know where 1t was given; we do not lnow the circum-



/"Jy -

'stences; we do not know now. ‘And it goes, sir, to the veryw
essence of this case. ' - '

- The new thecry; the different theory is not that acts
‘ were "committed" by members of the commend, but that somebody
”-- we do- not know who and. somebody . presnmably connected with
the Accused or the Accused ‘himself -- permitted these acts.
A T say, sir, there is no partic'ulariz;eionjor any ofcthat
“permission", i
8 For thgse two reasons . we strénnopSIY object to the filing
of this snpol_ ental Bill of Particclars.

~ MAJOR KERR: If‘thevcommission please, I call the Com~
mission'S'attention’to the»proceedinge‘atythe time of the
arreignment with~re1ation to the offer and filing of the
original Bill of Particulars. At that time, as I said be-
fore, Defense Counsel movdd that the charge be made more
definite en?;certain.' The Prosecutor then offered ‘to sub-
mit a so-called Bill of Particulars and the Presiding Offi-
cer stated that the motion for a Bill of Particulars ‘would
be granted.
- The Bill-of Particulars wals thereupon served and filed.

I now read from pagé 37 of the record. :

Prpsecutor. Sir, it is satisfactory to the Prosecu~
tion, provided and’ on one. condition, that the Prosecution at
a later date has the privilege of serving and filing a supple-_
mentel bill of particulars. _ i "
: - "We have certain documentary evidence which has not’
' Bean received as yet from the States., - We have certain-new
Afinfornaticn Just recently received which we have not had an

opportinity so far to incorpcrate in the Bill of Perticulars.,

T
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If we may have assurance that later we may rile a eupplenentel
bill of particulars, we are willing to, p}-oceed on the basis
which I have suggested, otherwise not.

"Prepiding otficer' Is the Comission to understand
that the counsel for the defense has made a motlon for a Bill
of Perticulars? _ o |

"Defense Counsel-’ Yes, e ' A

"Presiding Officer; The motion for a Bill of Parti- .
culars 1is granted° the Bill to be served and filed imediately.
A Supplemental Bill of Particulars nay be filed later subiject

' to such conditions as the Cemission may then specify.

"Defense Counsel: May it please ‘the Comission; we
ask for an’ exception to that ruling where. the Supplemental
Bill of Particulars may be filed." )

I therefore submit, sir, that the 'Proeecuti'on does
/Inve the permissicn crthe ComissiOn to file a Supplemental
Bill of Particulers. CLln : e

So fer as the point made by Defense Counsel as bo the

ditference in wording of the prefatory portion of the Sup;le.-j 7
mental Bill of Particulars and that portion of. the original
Bill of Particulars, that really has no significance one way '
or the other, The purpose of this so-celled Bill of Parti-_ :
culars is simply to specify the instances which are geéner- s
ally referred to in the Charge, and whether' the Bill of Par-
tic_ulars says "permiti';ed“' or that thesé acts were "committed”
by members of the couand of the Accused is)immaterial, -.Natu-
rilly the Bill of Particulars is constru and is to be reed
in the light of and in connection with the Charge.

Incidentally, there is m proviaion the regulaticno ;




goierning the préssaure of this Commission and’such commis-‘
sions as are prescribed by General MacArthur for a bill of
particulars or for'ﬁ motion to make more &efinite and certain.
It 13 purely a matter or discretion with the Conmission as to
whether or not 1t will require a specification of that type:
© a Bi11 of Particulars, Although we have termed it a "Bill
- of Particulars" for lack of any more appropriate term,fit is ' S\‘
not in fact a bill of particulars as that term 13 used in the :
courts of law at home or ix the States. . It is not intended
as such, Its sole purpose is to specify the instanceé where
the members of the command of the Acgused were permitted to
. do acts contrary to the laws of war., In other words, it re-.
fers back to and mist be construed in connection with the
~charge itself. 4
I therefore submit, 'sir, that the)contention of Defense .
Counsel with respect to t?p wording of the Bill of Particulars
“is not well taken, eLE ,
I can assure the Commission'that3 S0 rar as I know ﬁow,.
'e shall have no occasion to file any further supplemental

bills of particulars. = '

. GENERAL REYNOLDS:. Does the Défen‘sel‘have anything fur- :
’mhgr? ' ; i ' o2
" CAPTAIN REEL: 'Yes',- sir,
: First, in so far as the statement made by the Prosecu~
‘tion relative to their position taken on 8 October at the o
time of tbe'arrgignmeng,*;s I.stated in my statement to the |
Court we Agreé that thé Proéeeution'did'say at"that time that
: thay wished to file a bill of partieulars only on one condition.
.nanq@& that they could file a supplenental bill. I/believe

76’



it was clearly understood ,y the Defense and, I think, as i
said ‘before, by other persons and’ the most natural understan-
ding is that when you have filed 64 particilars and you talk
‘about a "supplement", you are not going te_ﬂmble that number,
which is practically what happened here: an additional 59;
& total of 123, ' | o

It is to be reeogni-sed,‘sir; that although the Pre‘seéu-
tion set up its conditions and said "On one condition we '111
file this" -- by.what a_uthori I do not know - nevertheless,
this Commission was careful state in allowing the Bill of
'Particnlars to be t:lled that it may be filed later "subject
to such conditions as the Commission may then specify". And
all that we ask in our objection here is that the normal, '
natural condiﬁon that you would specify in the filing of
| any suppIemental bill of particulars 13 that it stay within
_the bounds and grounds of reason and that this sort of thing
at the last minute is unoon{_c.;.neble and, as I said before,
. there .1s no aasui'ance that this:is even the end, This can-
go on and on, - : : '

As to the proposition that there,seeme to be no dif- -
ference between the meaning of the first sentence of these
' Bills of particulars, I beg to differ with counsel, The
f:lrst sentence 1s to be read apparently mtentionally a%
i though it appeared in every single one of the particulars.
If it is not in itself a charge, I do not know what is a
cherge. The words again read that "members of the Armed

Forces of Japan, nnder the’ commnd of the Accuaed, were per-

mitted to commit", and so forth, In each one of these cases

there &s a brand new alle gation, mmely, "comisaiox?.
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When my brother says there is absoluteljr no difference
between somebody"eomitting" an act and % -t act being "per-
:mitted" by superior authority, it 'seems to me that he. is going _
beyond the boun_d of reason, The very essence of tkis case,
as will develop during the com'se'of the hearing arid as al-
ready has been shown by the motion to dismiss, 1s whether or
not an otfense against ‘the laws of wer is stated (1) sinply
by saying' that somebody did an act who was under the comanﬁ
of a certain General or-(2) -- -and now/we take another step ==
whether somebody permitted those acto( Then we can go fur- ’
ther steps and say (3) whether semebody authorized those acts
‘or (4) whether somebody ordered them, But thos_e are 'runda-- %
mantel_ distinctions here; s :

Of course the thing is to be read in light of the charge,
The .charge ivaa not sufficiently definite and so t})iiefcsmissiog
requested and allowed the filing of an original Bill of Par=-
ticulars "EOrrectly. Bizt there is értainly all the difference
in the world. There is an entirely new case being presentéd
in this new Bill of Particulars. :

GENERH. REYNOLDS Subjeet to objection by. any member of
‘the Commission, the motion of Counsel for the Defenée is not

mtained\.
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CAPTAIN REEL: May we have an exception to that ruling, ”
sir, At this time T wish, then, to file “wo motions. I'shaii
take them up one at a time. e

This first motion, sir, I shall not spend time in arguing
because we have already'coverad.the-point, but we are in a

rather paradoxical situation.

‘Enasmuch as the Supplemental;bill of Particulars has.
been allowed to be filed over our objection, we now wish to have
that bill ampiified. In other words, inasmuch as there is now
before this Commission for purpose of hearing evidence a Sup-
~p1ementa1 Bill of Particulars containing 59 new -of fenses, we
wish to have amplified the meaning of the Bill of Particulars
in.so far as those 59 new. offenses are concerned. In other
words, we are asking for particulars on each case as to who
granted the alleged permission to commit the alleged offenses,
to whom such permission was granted the form of expression

of the permission, and the times, places and dates of the ,
' permission. :

N

T

MAJOR KERR: If the Commission pléaSe,‘the charge‘answers
the first point, It was the Accused who permitted these acts
to be committed. The charge so states, We are not_required,

- O would not be required even under the technical procedure
“of a court of law in the United States to: disclose our evidence
.through the medium of a bill of ra iculars. I cite the legal

case of Commonwealth v, Jordan, 27 Wassachusetts Reports 259.

"The office of a b1 of particulars is not to compel the

Commonwealth to disclos its. evidence, to give the defendant such.

general information in ddition to that contained in the comp- »J :
laint or indictment rega £ the crime charged, as law and Justir‘

require that he should jave in order to safeguard his constitu-
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_ticnai rigﬁts and to enable him to fully understand the crime and
prepare his defense." : "

In the first place, sir, the Accused has no rights under the
Constitution of the United States. He is an enemy alien. The
Constitution does not apply to him. So that so far as this deci-
sion refers to the Constitution of the Uhited States it is not
applicable to this particular proceeding. But even under the i
COnstftution an accused in a;court of law in a criminal brcceeaing
is not entitied to a redelation OY;;he details of evidence upon
which the prosecution bases its case.

Nowy eir, if the Prosecution were to be reduired to specify
all of the items suggested by befense Couﬁsel, and if he isbsoqndA
in that contention*then‘he may go further and demand that we also
specify who were killed, who were wounded, who were raped, who were

. mistreated and so on. And.that would ‘be beyohd all ‘bounds ‘of

reeeen@blenesé. We would have 7—b111 of part;cu;ars running into

thousands of pages. - We have the names of thousands of people who

wefe'killed,vother thousands who were wounded, hungreds_who were

: caped, and it would serve no good purpose to set.forth in a so-callec

bill of particulars all of that matter of evidehce. BT

I submit, sir, that for the purpose of acquainting the

Accuséd with the nature of the offenses committed by his troops\

- which he is charged with having permitted, the original and supple-

mental Bills of Particulers meet all of the :equirements of Justice.

' and fair trial. = E ' i
CAP&AIN_FEEL:' Sir;'we.aie‘nct asking for any particulars

as to the names of‘the.alleged victims and that sort of thing.

' That 1sca1ready‘in this bill sufficienfiy,fe satisfy us.  We do

a5t utk 1 that. We say thet the gravamen of this charge is that

ge
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there was a permission, now we find out, on the part of the
Accused. . That is the gravamen of the c.zrge. That is what
is really important. And all we ask is that the details of
that permission be given in the form of a bill‘gf particulars.
My brother has stated at one time that this Commission
.was not'bound by known or prescribed rulesa He then refers to
. the case of Commonnealth v. Jordan. As a member of the Bar of
Massachusetts, I am flattered by the fact that he picked that
particular State, but I cannot see the consistency in telling
this Commission that.the rules of the court in“uassachugetts
apnly and not the Federal rules of a Federal District court,v
and, to top it off; not the Constitution of the United States.
The Fifth Amendment of the ConStitution of ‘the United States -
says "Any person", not "any citizen". And my brother knows
that. ' ‘ e
. However, this whole matter would not have come up and
theré\would be no question of gérticulars had this charge been
d:ayn in the form that any normal charge before any military
commission should be drawn, namely, a. cnarge, a soecification,-'

another specification, a charge, a- specification in the normal
and usual way. That was not done here., It is not' the De-

: rcnse's rault. That was,npt,done. Ny brother did file a
; ; e . j :
Bill of Particulars.‘ He says he does not have to. Well,

. what is it worth what is it. for?  Why was it filed at all?

It is filed because this Commission ruled that that inartistic

charge that was:fiied‘was not snfficiently definite and cer-

tain, Now we"get’59>neﬁ insfaﬁces, ‘We are not asking for

further particulers as to the Secondary'deteils. *What we want

only are the particulars as to the primary proposition' When

was this permission given? : 2t : /
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It 33;3_3hg_5ggnsed gave permission to dolthese things? '

When? To whom? That we cannot find out unless we have the
meaning of the Bill of Particulars in so.far as the 59 items

are concerned. i : : :

GENERAL REYNOLDS: Subject to the objection oi the
members of ‘the Commission “the motion of counsel for the De-
fense is not sustained. : '

- CAPTAIN REEL.‘ We have one further motion, if the Court j
please. : ' . f

GENERAL REYNOLDS: "Subject to cbjection by any menber of
the Commission, the motion of eounsél for Defense is not sus-
.tained. ‘ .

' CAPTAIN REEL: We have one further motion, if the Commis-
sion please, sir, which is a motion for a continuance. We
- regret the necessity.of making this motion,vbut we are asking
for two'ﬁeeks in which-to prepare our case based  on thisllast—
minute change in these 59 new alleged offenses."WeAare not
asking for delay. Ve do not want fo ask for delay in the sense
of delay as such, I think*our good faith in that respect'was
shown to this Commission on tne day of the arraignment, At
.that time we stated ‘that all we want in the way of time to
prepare our case on which the four specifications ﬁhicb were
then given us was two weeks/ The Prosecutor said at page 60
" of the transcript of record: : G o

nr the Commission please, I would like to. suggest three »
weeks, we do have some 'itnesses coming in from the States,
and I am not sure that we can be ready in twe weeks. Frankly,"'
said the Prosecutor, "I am surprised that the Defense belieVes
that they can properly -prepare a defense in this case in two
weeks. Th%fProsecution would request threc weeks."

Well now, if the Prosecution was surprised that we couid
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. as clearly to apprise the Accused of

\ S S — ! 9

prepare a defense on 64 specifications in two weeks, I do not

_think that they can now object to two weeks to prepare a de-

A S e+

fense for a similar number of specifications based on new faéii;

new places, new names and a new theory of the case,

We are not, as I said,_atpempting to delay. ‘I want to
point out, too, the letter of the Commander-in-Chief of Army
Forces of the Pacific that is the_basis for this Coihission's
authority is in the record.~r It is the letter of 24 September
1945, Paragraph-14 is repeated on page'lz of the record.
Paragraph 14 details the rights of the Accused; It readse.

"The Accused shall be entitled . . . to have in advance
of trial a copy of the cﬁargeS'and spieifications,wso worded

ach offense charged. "1

This Commission has ruled that in order ¢o so word this.

"original*charge as to apprise the Accused of cach offense char-

ged there would be not one now, but two Bills of Particulars.,

.We ‘are entitled to have that "in advance of trial"”,

A copy of this bill which has just been filed was given
to Defense at 4 o'clock in the afternoon of Friday, 26 October

'1945.‘ It was the first intimation that there would be anything

like 59 new specifications. We assumed there might be one or

two or three, as I said before, but 59 new ones about entirely -

: differeat persohs and times were put on our'desks.last Friday.

‘We have worked earnestly seven days a week in order to prepare

the defense on 64 specificationsx And when I say "prepare

the detense", sir, I do not mean merely an affirmqtive de-

fense, but to acquaint ‘ourselves with “the facts so that we

could properly cross examine the Prosecution 8 witnesses; ’

'"In advance ‘of trial" I suppose technically could mean

30 seconds in advance of trial, but that is not what is intended.

This phrase obviously means sufficiently in advance of trial to

allow the De ense to prepare itself. That is what "in advance, of
83 '
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trial meane“' Sufficient time to allow the Defense a chance to

prepare its derense. ; .
 We earnestly stete that we must have this time in order to

s adequately prepare e defense I might add, sir, we think that

this is 1mportant to the Accused, tut fer more important than any
rights of thie Accused, we believe, is the proposition.that this ‘
Commission should not deviate from o fundamental American concept - |
of fairness, decency and justice, which dictate that an accusedel '
‘has a right to defend himself., And that means a right to have time
in which to prepare himself. ’ ?fﬂ : “ '
» - ‘GENERAL REYNQLDS: Does the Pnosecution have anything ;

further to submit? e ' : e

IAJOR:KERB: If the Commission please, of course Defense
Counsel 1s mich better prépared to judge the difficulties of . . ‘
preparing the defense than am I. I can only say that the Prosecu-
tion is ready and anxious to go to trial.

- With respect to counsel's referené; to specifications, I

must remind counsel again that the specificatione are.incorporeted_
in the charge. We discussed that at the time of the arraignment =~ -
- when the Accused insisted that he had not been served with speci-
fications.' . S =

G”NEBAL‘RBYNOLbs- The Commission interrupts the Prosecution
to say that this point has been aﬂequately discussed.

WOR '{ERR Thank you. _

GENZRAL REYNOLDS: The Conmission will withdraw to its
 chambers for deliberation. . -. :
(Whereupon the members of the CommIssion withdrew in execu-

. tive session.)

. = 1 .
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continuance is not sustained

GENERAL REYNOLDS: The motion of Defense Counsel for a
/

v

If, however, at the end of the presentation by the Pro-
secution of evidence concerning the Bill of Particulars,
dated 1 October 1945, as presented during the arraignment,
the Commission will consider such a motion.

The case will proceed

CAPTAIN REEL: May I simply say, sir, that although we
don't wish to commit ‘ourselves. now as. to procedure at the end
of the Prosecution's case, that in So far as.ths<fequested'
time is concerned, that time is requested as muchj if not
more, for the purpose of being ablé to meet the Prosecution's -
case, in other words, to cross-examine the witnesses, tg~ ‘
understand what is going on as the Prosecution's case goe; in,

GENER@L REYNOLDS: The case will proceed. .

MAJOR KERR: If the Commission please; there is now )

pending before the Commission a motion to dismtjs. i
. . N\ - i

GENERAL REYNOLDS: The Defense will now be heard in
regard to this motion, : _
COLONEL CLARKE: If the Commission please, on,October 8;
1945, the Defense moved to‘dismiss the charge in the cause \
presently before the CQmmission, for the reason that it - i

'failed to state a vioiation of the Laws ot War by the "‘Accused.

The motion was denied. Thereafter a Bill of Particulars 'as

. filed, amplifying the allegations of the charge.'

/This morning the Court admitted a Supplemental B11 of
Particulars. The present motion is- addressed'to tne charge
as supplemented by the original Biil'bf Particulars and the
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‘Supplemental Bill of Particulars, on the grounds that it fails

to set forth a violation of the Laws of ‘f.'z-u‘}byv the Accused
: and'that the Commission does,not have jurisdiction to try this

cause. . : » ' iy e
It is the contention of Defense that’ the Bill of Parti-
culars doe& not cure the defects of the charge. On the con-
trary, it narrows the gravamen of the charge and supports .
further reasons for the allowance ‘of the motion. -

'The Bill of Pgrticulars details sixty-four instances

in which qeﬁbers of the Accused's command aré alleég:~to have
comnitted war erimes. In no instance is it alleged that the
Accused co@mitfed or aided.ih the Commission of a crime or.

crimes. In no instance is it alléged that the Accused iséued

‘an order, expressly or impliedly, for_thé commission of the
crime or crimes. Nor is it alleged that the Accused authe-
' rized the crimes prior to their commission or condoned them
thereafter, i 4
. The chafge alleges that the Accﬂsed failed in his d@ty
y to oootrol his troops, permitting them to oommit certain -
alleged crimes, The Bill of'Partioulars,'however, sets forth -
no 1nataﬁ¢é of neglect of dut& by the AccuSed{ Nor does it
set forth any acts of commission or/omissiontby‘theoncgsed
as amounting to a "permitfing" of the‘orimes iﬁ'oueétioh;
‘ What, then, is the substance of the charge against the
Accuseay, It is submitted that on the three documents now . be-'o
fore the Commission, the charge and the two Bills of Parti- =
- culars, the gsoused is not charged with having done something
or having failed to do something, but solely with having been
“somet 1ng. For toe gravg?fn of the charge that the Accused ' .
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was the commander of the Japanese Tbrces, 'nn“by”vtrtue
~ that fact alone, is guilty of every crimﬁ ~cmmitted by every
’-_soldier assigned to. his command. \
American Jurisprudence recOgnizes no such principle so
far as its own military personnel is concerned. The Articles
of War denounce and punish improper conduct by military
personnel, but they do not hold a commanding officer responsible
for the crimes committed by his subordinates. No one would
even euggest thet the Commahding General of an American
occupational force becomes a criminal‘every.time,an Ames cen
soldier violates the law.. It is respectfully submitted that
neither the laws of: War nor the conscience of the world upon
@tuhicn they are founded will . countenance the support. of any such
charge. It is the basic premise of all civilized criminal s
Justice that it punishs not ‘according to status but according
to fault, and that one man is.not held to answer for the crime :
of another. | | ' :
it is‘an incontrovertible fact that the brandiné’of
militery personnel as wer criminals is not predicated upon the
mere fact of commznd of any troope, but»retherpof-the improper
‘exercise of that command. This point is recognized officially
by the War Department in its publication "The Rules of Land
warrare," (Fu 27-10, Sectioh 345,1) which orovides as follows:
"Liability of Offending Individuels.- Individuals and organi-
: zations -who violate. the accepted laws and. customs of war may be
punished thérefor. However, the fact that the acts complained
of were done’ oursuant to order of a superior or government %

sanction may be taken into consideration in determining cullp-

abilitx, either by way of defenselor in mitigation of punish-

o
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- ment, The person giving such orders may also be punished"
' There is nothing said about the Concanding General of a
force being responsible, under the Laws. of War, for any
offenses committed by members of his cqmmand which were com-
mitted yithout his saqction,, Under this Section, liability
for war crimes is 1mposed'on the persons who commit the crimes
and on the officers who order the commission thereof, rThe
war crime of a.subordinate, connited without the order,
authority, or knowledge, of his superion, is not the WAT
crime of the superior. The pleadings now before the ommission |
.40 not alleée that the Accusedidrdered,,authorized, or‘had s
1%@ cknowledge of the commissicn of any of the alleged atrocities -
or war crimes, Withcut such allegation, it is respectfully
submitted that the cause must be dismised as not stating
an offense under the Laws of War.
Inasmuch as cur contention is that they do not state
an offense, the Court therefore has no jurisdictionf/ If a
violation of the Laws of War is not alleged, the Military
Commission has no jurisdiction to hear ‘the cause. :
In Bxparte Quirin, decided in 1942, in the case of the
j saboteurs "Congress o o s hAS exercised its authority to de-
fine and punish of fenses against the law of nations by sanc-
tioning, within constitutional limitations, the jur.isdiction :
of military commissions to tiy pereqnc and offenses_vhich,
according %o the rules and pgecepte of the~1ew_of‘netions,
and more particularly the Law‘of Var, are ccgnizeble;hy-Such
tribunals”, | : e i
oL hey further stated that "We are concerned only with the
question of whether it is witggn the constitufional power of
the netiqnal government to place-getitioners on trial before
: { b

!
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a military commission for the offeeses with which,they are
charged. We must therefore first ingui:. whether any of .
the acts charged is an offense against the Law of War cogni-
zable before a military tribunal, and if so, whether the
Constitution prohibits the trial", e

The court founn that the allegations contained in the
charges against Quirin and 'is associates were offenses within
the Laws of War, Had they found those offenses not to be --
or those allegations not to be an orfense against the Laws
of War, the court would have ruled that the military ¢ommis-

sion had no Jurisdiction.

- support of motion to-dismies, dated 19 October 1945, there are
two other independent grounds fdrAthelpropoei;ion that the
Commission has no jurisdiction to try.this_cause. This Com-
mission was appoihteﬁ by the Commanding General of Afﬁy Forces,
Vestern Pacific, pursuaat\to authority delegated to/him by the
éommander-in-Chief, Army Forces, Pacific; The record does not
show any grant of authority frot the Fresident of the United

~ States to the Commander-in-chief, Army Forces;-Pacific.
 Neither the'Commander-in-ChiefA Army Forces, Pacific, nor
- the Commanding General 'army Forces, Western Pacifie, have
authority to take the above described action. In?the~absence
of express staiutory authof;ty; a‘miiitafy eommanger.has
poﬁer'fo e;point a military éommiseion only, and ‘to’exercise
a martial law, exercise a military-gqve:nment in-occupied
terfitory or at an instant of ﬁiliﬁar&ioperafionsfddrihg a

: peried of hostilities, This principle 1efs£ated in Winthrop,

ij'

. B ' =

~on page 936,

In addition to the reasons stated in the Memorsndum in \

)
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There is neither martial law nor military government -
in the Philippines, Hoetilities ceased on or about 2 September
1945, There is today no jﬁstification in law for the exercise
of the Conmander-in-Chief or ‘the Army Forces, Pacific, of this
extraordinary power. This. fundamental principle was apparently
within the contemplation of the Commander-in-Chief, Army
Forceé; Pacific,:uhen he issued the‘letter of 24 September
1945, upon which this Commission bases its authority,

. as follows: "The Hilitary Commissions established (hereunder
shall have jurisdiction over. all Japan and all other areas

It will be noted that paragraph 3 of this 1e7§er reads

occupied by the armed forces commanded by the Commander-in- \
Chief, Army Forces, Pacific."

2
7 i

The Philippine Islands are not areas occupied by the
arméd forces,  The above letter, consequently, does ot grant
~ authority to set np nilitary_commissions in the-Pnilippine

Islands' and Special Orders No. 112, Headquartersy United
‘States Army Forces,\Western Pacific, dated 1 October 1945,
is therefore without authority.

Paragraph 271, Var Department Basic Field Manual, "Rules
. of Land Wartare", defines. "occupied territory" in its reprint,
Article 42 of ‘the Annex of the Hagué Convention, October 18 P
‘ 1907: "A territory is considered occupied wheﬁ‘it is’ actually

.placed under the.authority o:‘the}hostile armyﬂ The United
States is not and never has beeén a hoetile army with respect_,'
to the Philippine Islands. - The reaentryiinto the Philippine
Islands in 1944 and 1945 constituted a recovery of territory,
rather than an occupation, From the date of re-entry on e

-

“Philippine soil, ceneral-igcarthur consistently affirmed and
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. recognized the full gevernmentel responsibility of the Phdlip-

pine Commonwealth, This is evidenced b*fpublications in
the- Official Gazette, April 1945, page 863 May 1945, pages
145 to 148; in September 1945, page 494, ‘
On 22 Anguet 1945, General MacArthnr issued the follaw-
ing proclamation: ‘"Erfective»on September 1, 1945,‘United
States Army Forces in the Pacific shall cease from further

. perticipation in the self-administration of the Philippines,

as such is no longer necessary"

» !

This motion goes to the root of the entire question
befcre‘the COmmission. If the projected'triel should result

~ 1in the conviction and sentence of the Accused, the Defense ~

believes that such action will be subject to reversal. As
officers of the-United States Army, and as lawyers appointed
to defend the Accused, Defense couneel are charged with a duty
to the Accueed, to the Army, and to the people of the United '

‘States to pursue all \proper legal remedies open to the Defense, .

including, if warranted, recourse to the Federel courts, and
more particularly, the Supreme CGurt of the United States -
citing again the Quirin case. | |
 The noticnvis.nade‘et'this time, rather than after com- |,
pletion'of the Prosecution's case/y se that. the'Commission ma; :

-deecide this question now and thns prevent what may'be a need=-

less and embarressing expenditure of time, personnel and money.'
: /It is accordingly urged, fer the foregoing reasone, in

addition to those stated in the Memorandum, that this cause

be dismissed on the grounds tﬁat’the_ccﬁmissioﬁ,is without

Jurisdiction.

GENERAL REYNOLDS The Prosecution will now be heard

C‘ .
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with regard to the motion .to dismiq?.
MAJOR KERR: If the Commission plc:e; the same motion
of Defensé Gounsel was présented to the Commiséion at the time
~ of the arraignment ; that is to say, a motion to dismiss. Arter -
" due consideraticn of argument of counsel on thet question, the - ‘
Commission denied. the motiog., There is no reason, siy, why
that decision of . the Commission at thattime should be changed
now. The mere fact th%t a 'Bill of ﬁéfticulars and a Supple-
‘menﬁai Bill-of Particulars have been p?esented to the Commission
‘has no bearing whatever upon the 133u;. : '
> Ths who1e duesiioh is, "Does tge charge allege a vio-

lation of the Lews of War?" That is the question raised by \

the Defense motion and that question was ruled upon by the
Commission at its pre#iqus‘session%‘ That should settle it.
However, beyond any question this Commission hes no
- authority at this.tipe to dismiss this proceeding; It 1§ under’
direct orders of the_Commandinvaeneral, Army Fogﬁbs,'wéstern
Pacific, to proceed with the trial of Tomoyuki Yamashita. I
/ i refér‘;n the first place to the Lettq? Order of General Héc-

v frthur, as Commander-in-égizf\br the United Stétes Army Forces,
Pacifié,iﬁhich is now a parfidf the record of this pfoceeding.~ )
Quoting from that letter, dated 24 September 1945, andnaddresse:i &
to the. Commanding General, United States Army. ﬁbrces, Western
'Pacific' It is desired. that,you .proceed 1mmed1a$ely with

_ the tr191 of General Tomoyuki Yamashita, now in your custody,u
for the- crimes indicated in the attached charge." Mnd that
attached charge is precisely the same charge which 13 riow
before the Commission 1n this Proceeding. So much for the :

fdirective, the order of“hecgommander-in-Chief, Army Forces’ -

32 ;
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ggyletter? It is the letter I prefiously referred to, wherein

of the Pacific, tS‘fﬁ“commundtng~ﬂenera}—-A;my—lb:ces,_ﬂastex_______
Pacific.

Now let us see what the orders to this Commission are ®
with respect to that subject, and I now quote from Special .”
O;ders No..112, dated 1 October'1945,‘be%ng the Order of the
Commanding General, Army Forcee, Western Paeific,\establishing
this Military‘@ommission and directing its proeeeoihgs, and I
now quote: | _ -

"The Commission shall, follow the provisions of Letter,
General Headquarters, United States Army Forces, Pacific, File
AG 00.5, 24 September 1945, Deputy Chief-of-Staff, Subjg;t Sw
"Trial of General Tomoyuki Yamashita'." And what is that

the Commanding General Army Forces, Pacific, specified tuﬁt

Yemashita shall be tried upon this charge. The contentions of
Defense Counsel mighi.more aporopriately be addressed to the
Commanding General, Army Forces, Pacific; not this Commission.

T submit that this Commission has no authority £o dis-
miss the case at this stage. It must try.Tomoyuki Yamashita,
7/ and in order to accomplish that it must hear the Prosecutionis
case. r i ' |

Now; iflit desires fUrther“”bgumaot'on the law, we are
ehply prepared to do so;_ Ve do submit, sir, that ‘the question
1s decided with finality by the points which I made,

GEW*RAL REYNOLDS : Does the Defense have anything rur-
ther'to otfer in rebuttal? " _

COLONEL CLARKE: If the Court please,. there mey.be_a
direction to the “rosecution to try fomoyuki Yemaéhite at this
~session, but 1f'§he.officerjwho gave the‘direction had no :
jurisdibtiop’£o eopoin§ a_como%fsioni he had no jurisdiction =~ - .

~
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to order the trial of General Yamashita. Our contention is -
that General-nacﬁrthur, hy'virtue of being the Commanding
General of Forces in the field, after cessation of hostilities,
in the _absence of martial law, in- the absence of hostile
occupation, does not have the authority to appoint a Military
Conmission, The courts of the Commonwealth are open for any
crimes uhich were. committed by any member of the Japanese forces
while they»were in occu?ation of the Philippine Islands. -

Insofer as the motion originally made wes concerned, we
made the motion on the charge and specifications as<§:ated by

the Prosecution, as presented, not upon the Bill of Particulars. .

]

It was our understanding that the Bill of Particulars may cufe
the defects in the charge, but the Bill of Particu_lars doesn't

cure any defect in the charge. Therefore, this present motion
is not based on the charge alone; it is based on the Bill of
Particulars, Supplemental Bill of Particulars, which do not
state an offense against the Laws of War. - 7
_Therefore, it is respectfully suhmitted to the,Commission
5 that this Commission has not been apoointed under any legal
' authority, with no Jurisdiction for the Commission to exist or
try = case, and we ask that the charges be dismissed.
. ‘GENERAL REYNOLDS: The Commission will consider the

- motion in chambers. {_‘ o
.(/, v (Whereupon  the members of the Commission retired for

executive session.)
 GENERAL REYNOLDS : The motion to dismiss, submitted by
Counsel for the Detense, is not sustainedo _
‘ COLONEL CLARKE ‘May we have an exception noted, sir?
GENERAL REYNOLDS Th%fProsectuion will make its opening

e
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statenent.'

COLONEL HENDRIX: Sir, at this timc the Defense requests
thet the Prosecution states for the record what notice, if
_any, wzs given to the protecting power of the Japanese govern—
'ment, concerning the trial, in accordence’ with Article 60.of
The Geneva Convention,and Paragraph 133 of Field Manual 27-10.
. Y:EAJOR KERR 5 tne Commission pleases, cOunsel is bas-
'ing his inquiry on the assumption that the Accused is a
prisoner of war,,to whom would apply the Internapionel Con~-
vention referredfgo. Now, clearly, sif, Tomoyuki Xaéhimata <f

_is not before this Commission as a prisoner of war. 'He\is

.%$ch3rged as a waricriminel, nhieh is an entirely different matter.
s 2 matter of fact, he is a declared common criminal; he 1s
eo held, he is being so tnied.A Thefefore, the provision adf'
verted to bf Counsel has absolutely no application. ;
. COLONEL HENDRIX: If it please the Commission, we are
'shocked at the remarks of the'Proseeution that the Accused is
a "declared common criminal.” ThiS‘lccused is not declared a/

_criminal until this Commission has. decided on the evidence,
has madé a: decision whether the Accused is guilty or- not
guilty. Up until that point the Accused is not guilty.

ﬁe take this position. That the accused is a prisoner
of War, that the United States hes,\throughout this war, |
"followed the Geneva Convention. - In the Geneva. Convention this -

notice must be given.

g .o i
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Furthermore, the Accused 1s not guilty until this Com-
mission has so weighed the evidence and made its final de-

"cisidh.

7ﬁ§

-

GENERAL REYNOLDS: The Commission is st a loss to under=

- stand whether or not the consel for Defense has introduced a

lotion. ,,
IT. COL. HENDRIX: I now, at this time, move the Court,

sir, that the Prosecution state for the record whether or not

any notice has been given to the protacting power of the

; Jhpanose Government concerning the trial of this case now

before the Commission, in accordance with Article 60 of the

- Geneva éonvention and parakraph 133 of Field Manual 27-10.

GENERAL REYNOLDS: ' Has the Prosecution anything further
to state? ; '
MAJOR KERR: I have no objection, sir, to stating, for

the benefit of the record, that so far-as I know, the United

States of America has not given any notification, official 7

‘notification, to the Government of Japan, that Tomoyuki

Yamashita is being tried as a prisoner of war, for the simple

- reason that he is not being so tried; he is being tried as a

war»criminal. Ann for the further reason that ‘the Geneva

Convention referred to by Defense counsel has absolutely-np i

-application in that particular, ﬁ . : : v G
‘LT. COL. EENDRIX: Sir, we understand that the protec-

ting po'er'of Japaglis'Spain. We. would like for the prose--

' cution to so state for the record if ‘such notice was given

to the Government of Spain. ,
MAJOR KERR: As far as I know, sir, such notice of the

‘trial of Tcnbyuki Yamashita as a prisoner of~war-has not bgen'.

given to the Government of Spain; for he same reasons
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V/;nava*stated~hcrctoforev-— : " : = -

GENERAL REYNOIDS: Subject to objection by any member
of the Commission, it is the ruling of the Commission that
thefrequcst.of the Defense counsel has been adequately dis-
cussed by the Prosecution, within the limits of the informa-
tion which they woulj ordinarily have available.w'ln view of
the direction of the Commander in Chief, Army Forces, Pacifio,
to proceed with this trial, the Prosecntionlwill'makelits

opening statement.
OPENING STATEMENT OF THE PROSECUTION

MAJOR KERR: If the Commission please, it is with a
high degree of solemnity that I address the Commission at this
time, Unquesﬁionabiy, this is a most imporfant proceeding.

I daresay that historf will be written, one wayior another,
by this Commission. We, the Prosecution, accept our burden
with full realization of responsibility shich we bear. We

recognize our duty as officers of the Commission, to do all

: that we may to accomplish for the Accused a fair and a just

-\

fle intend to support the charge and the specifications

therein included with a clear, a convincing, and an adequate

proof. : :
I am frank to say, sir that this case will- not be a ; ‘ (
pleasant one to hear, nor a pleasant one to try. We Americans
are a Christian nation, we are reared in the tradition of
fair play and decency; we are even a sentim tal nation..‘It

certainly shocks oacn one of us to confron .he trnly horrible

. acts of beings in the form and shape of | -thof we must
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present to the Commission in this proceeding

Our problem is one of elimination and selection. We .
make no effort, we do not presume to present to the Commis-
sion'in this proceedink all, or even a substantidl part of the |
evidence on the- generel suhject of atrocities in the Philippine
_Islands, nor do we select the instances on the basis thet they
are the most horrible, the.most neuseetinsly horribie that
might be presented to the Commission. If.we'bring before the
 Commission a witness in a stretcher, permanently mutilated,
physically ruined for life,-ié is not bect se we ere endeavor-
ing to impress the Commission through the use of shocking
-evidence; it is sinply because that witness on the stretcher
has a story of factual information which the Commission should
heer, and because that witness ‘before the Commission is a’com-
petent and a desirable exliibit of the ruthlessness of those
who conquered the Philippines. VWe will‘present what ye con-
sider the difficult cases of various types, located in various
areas of the Philippine 19 lands. It th/ Commission finds the
evidence unpleesant, as I am sure it will in many instanoes,
it is simply because~those are ‘the facts, That is the type"‘-

._of.cesevie are trying, gentlemen; it is not a pleasant‘proér
‘ ceéding, i e o

Let us' consider teebcharge; The charge, as it is set
forth on page 32 of the Transcript of Record of the Previous'
'Proceedings of this Qomission, states' tha_t thé Accused, dur-

/. 4ing a certain period of time while he was Commanderof Armed
. Porces of Japan, then at war - with the United States of
America and its Allies, unlawfully disregarded and failed to
, discharge his duty as such Comnander - unlewfully disregarded
e o8 : ;



and failed to discharge his duty as’ Commander to control the
operations'of the members of his command , permitting them to
commit brutal atrocities and other:high crimes against people
in the United States and its Allies and dependencies, particu-
* . larly the Philippines; and thereby violated the laws of war.

That is the charge, that is the case: Disregarded his duty
to control the members of his coﬁmand; and permitting them to-
commit violations of the laws of war. That is the charge.

I believe the Commission will find that the charge is
amply supported by the time the Prosecution has compieted‘its
case. i : 0

We will open our case-with proof that the Accpsed,;
Yamashita, was Commander of the Army Forces in the Philippines
during the period stated in the charge -- that is to say, from

9 October 1944 to the timeé of surrender, September, 1945, that
in addition he commanded as a part of those forces, %r '
attached thereto, the so-called "Kinpei Tai," or military
police. We will show also that he had d;erall command of the
prisoner of war camps and civilian internment camps, labor
camps, and other inetaliatione,containing prisoners of war
.end.other internees in all the Philippine Islands. : ,

We will show that. his area or territory of command in-

. cluded a11 of ‘the Philippine Islands, ‘the: entire area so ,
known. We will show that at times he also commended Navy .
forces and air forces;‘perticolariy’wﬁeo engaged as ground

/. troops. i . D0 i '

We will then show that various eleﬁents, individuals,
units, organizations, officers, being a part of those forces

,under the connand of the Accused did commit a wide pattern

LT | iy
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of widespread, notorious, repeﬂﬁm“atmciﬁmf
the most violent character; that those atrocities were spread
from the northern portion of the Philippine Islands to the
southern portion.; that they continued, as I say',-_repeated.ly}
throughout the period of -Yémashita 's command; that they were
so notorious andl so flagrant and so enormous, both as to the
scope of their operation and as to the inhumanity, the bes-
tiality involved, that they must have been known to the Accused
if he were mking any effort whatever to meet the responsibi-
lities of his comand or his. position° and, that if he did not

know of those acts, notorious, widespread, repeated, constant

_as they were, it was simply because he took affirmative action
not to know. Thet is our case. | .\ v

yith respect to the Comission itself, I should like to

say that there is no question whatever of the basis of the
law, or tbe power and authority of the commanding officer,
Commander in Chief, 'to appoint, constitute, and causg to func-
tion, this. C&mission. I refer to that/ only in passing, be-
cause there is no point to arguing that ma{:ter now. ’The
Commission is governed by the rules of procedure which are

. set forth in the Letter Order, General MacArthur, dated 24

% September 1945, subject, "Regulation covering the trialz of
war criminals.'? mose regulations govern the proceedings

' and the procedure of this Comission. e

The Comission, no doubt ~ig aWare of the fact that .

/  these regulations establish extremely broad discretionary
powers of the Comission, as. to the receipt of evidence* as
to the form of the evidence which it will admit and gener-

: ~ally as to its procedural policies. % ;
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With respect to the evidence, the general rule speci-
fied in this Ietter Order is that the Comuission shall edmit
such evidence as in its opinion would be of assistance in'
fproving or disproving the charge, or such as in the Commission's
opinion would have'prohative value in the mind of a reasonable
-_hman. Now, that is the generel rale. It simply means thiss
uthat if the Commission believes that a particular item of
evidence, of whatever form or type -- hearsay or otherwise'é-:.
would be of value to the Commission in determining the issues
of this case, the Commission w11l edmit'ét; and presumably,
~ the Ccmnission 6111 refuse to receive only evidence which ite_w
~ 1s sure under no circumstance could have any value to it in
ruling upon -the issues. That is a‘very.broed scope.

Furthermore, sir, the Articles‘of War.do not epply to
this Commission in any particular. It is so ruled by the
Judge Advocate General, and if the Commission or Defense so
desires I’will be glad to supbly’a cogy of ‘that recént ruling.
The Articles of War are not binding upon, do not apply to
this Commission. : g s

' This Commission, sir, is not a judicial body; it is an

R executive tribunel'set un by the Commander in Chief ;e more
specifically, the Comanding General AFWESPAC -- for the
purpose of hearing the evidence on this charge, and of advis- 2
ing him, along with'the Commander in Chief of the Arny_Forces‘
of the‘Pacific;’es te:the'punisnment,:in the event;thet tne'
Commission finds the‘charge to‘be sustained. it is an exe-
cutive body, and not a judicial body. :

With respect to onﬁlevidence, we will present first,
incidents which occurred within the City of lanila. Thereafter

-

)
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we will take up instances of violations of the laws of war,
or so-called atrocities, which were eomn*“ed outside the
City of Manila, in varioue provinces, at various locations, .
-at various times. One of the _vessistant prosecutors will |
present the case with respect to each of the several inci-
dents or atrocities. As the case comes before the Commission,
the Proselcutor will note, for .,the Caﬁmission's convenience\,
the number of the bill of particulars, or suppbmental bill
: of particulars, which applies to this particu}ar incident,
so that the Comission may advert to that for whatever it_ﬁay
deem proper. :

Now, it would serve no particular purpose for xne at this
time to attempt to outline the evidence which we.will present
with respect to each of thess several hundred incidents.

Some of those incidents, to reassure the Comission, will be
handled purely from documentary evidence, and it will not be "
necessary with respect to them to call oral witnesses. As to
other ihc'idents, however, we will call oral witnesses, in

' order that the Commission may get a clear, a complete, and :
an adequate -\mderstanding of the facts involved. |

Therefore, the prosecutor, in opening each one of’ what

might be called separate casés -- because, after all this R

-proceeding involves a large mmber of seperete cases, you
might say -- in opening each of these ~separate cases ’he w?.ll
7ith the Comission s indulgence, mke a short opening state-
ment, explaining that the case which we will now take up, for
instance, the Red Cross case rererred to in Item So-and So
of the bill of particulars, and "It will be poted_, from the
bill ot particqlars g‘mt this case involves" so-and-so. . In
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- and we‘ intend to support that with adequate,‘ clear, "convincing

~ that way fﬁ‘“06mmisstun“wtii~have—be£e@a~1t_at_nnce.a shprt

review of the nature of ‘that particular case. ‘

Vle would like, sir, in connection yith the presentation
of our évidence, to use §ome sketches and maps,=ﬁhereon we
ma}'point out to the Cbmmission and,ma;k; designate, the
particular locality or site of the atrocitiés that we are
considéring;. That is not a matter of evidence; that is pure-
1y a matter of convenience for the Commission, because with
s6 large a number of atrocities involved I am very much
afraid the Commission would have difficulty in following the
pattern which we will éstablish. If there is nd objection by
the édmmissipn, we will follow that procedure: First, with
respect to the City of Manila, and thereafter, with respect
to the Philippine Islands, it being understood that when our
assiétant_pegs a certain porti&ﬁ of the map, that that is not
intended as a'ruling by the Cormission that that particulam
atrocity has been established. It is merely(}he location upon
the sketch or the map of the site of that particular alleged

: atrocity.

We are cognizéht of the Commission's desire that this

proceeding be expedited as much as possible. That, 1ikewisé;
is our desire. Military Justice, we realize, is expeditiows,
 1t brooks of no unreasonable delays. It does not. tolerate _
the tortuous‘techniéalities which chéracterize eriminal pro-.

" cedure in the law coﬁrts of"tﬁe States. - We are proceeding

i
upon that basis. I assure the CommisSion that we will make
ever& effort to complete our case -as quickly.as.possible.'

But we do have a burden to bear: ‘We must support the charge,

-
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If the Ccmmission at any time, sir9 is of the opinicn

that it has heard enough evidence from the Prosecution with -
respect to a particular matter, we will‘very much appreciate °
if the Commission will so indicate. We Will be glad at that ,
time to proceed, then, to another aspect of the case. Or,

on the other hand, if the Commission, as is its right and

its duty, believes that the Prosecution has not presented
sufficient evidence upon a particular matter, tzj;Commission
will so indicate. We will simply draw upon the vast wealth
of information and evidence which is available and proceed

w

to meet the Commission's request.

As I have said before, we seek to establish as quickly
as possible, with as many uses uf labor or time-saving pro-
cedures as possible, the establishment of a clear and a consg
vineing and a complete case., ) =

We are ready to call our first witness. ‘

_ GENERAL Rﬁ!ﬁOLDS: Does the Defense desire to make an
. opening statement at this time? :
_ 'rCOLONEL CLARK: The Defense does not, sir, except to
'state:thﬂi‘we do not agree with, certain statements made by : '
.the learned Prosecution s counsel -and we vill develop those
at the proper time throughout the trial.

GENERAL REYNOLDS: 'The Prosecution may. proceed

/
/ .
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MAJOR KERR: At this time, sir, the Prosecution ‘pre-
sents for incorporation into the record of this proceeding
the folloving stipulation, and I read: -

"GENERAL HEADQUARTERS
UNITED STATES ARMY FORCES, PACIFIC

-

"Before the

MILITARY COMMISSION "UNITED STATES OF AMERICA
convened by the

)

)
COMANDING GENERAL ) vs
United States Army Forces, ) A
Western Pacific < z & TOMOYU?%/YAHASHITA

1 October 1945,

"It is stipulated by the UNITED STATES OF AMERICA and
Tomoyuki Yamaxhita, during the period from 9 October 1944 to
3 September 1945, both inclusive, was Commanding General of
the Japanese 14th Army Group.

"2, During that time, the Kempel Tai, or Military Po-
lice, in the Philippine Islands were elemen%s of the accused's
command, : _ S

"29. October 1945
UNITED STATEéKOF AHERICA

'ﬁﬁﬁﬁﬁ‘ M. KERR
‘Major, Infantry
Prosecutor

Accused

/ ' “HARRY E. CLARKE
. . "Celonel, JAGD
Chief‘Defense Counsel

L ¢ certify that before the accused signed the above
stipulation it was translated to’ h;m in Japanese.

'Cf . COlonel JAGD .
Chief Derense Counsel‘



I ask, sir, that this be ineorporated in the record.

GENERAL RE!NOLDS Any objection on the part of the De-
tonse to the acceptance or this document? ;

" COLONEL CLARKE: We agree, sir, to tha entering of the
stipulation into the record.

GENERAL REYNOLDS: The document will be accepted into
evidence and marked appropriately for identification as a
Présecution exnibdit.

MAJOR KERR: At this tima, sir, I call as/the first
Prosecution witness Captain Norman James Sparman,.

‘ CAPTAIN NORMAN JAMES SPARMAN \
called as a witness on behalf of the Prosecution, being first
duly s'orn, was examined and testified as follows:

_ ; DIRECT EXAMINATION SR
Q (By Iajor Kerr) Will you state your name, your rank )

~ and your organizatiqp?

A My name is Norman James Sparman; Captainj; my organiza-

tion is the Allied Translator Interpreter Section,
Q What is your address?
A ATIS, GHQ, AFPAC, AP0 500,

Q What' do you mean by "ATIS"? il £

A "ATIS" is the GHQ G-2 organization set up to handle the

translation and 1nterrogation of Japanese prisoners of war,

Q What relationship does it bear to Army Forces of the-
- /e
; Pacific? )

A "It is the official langucgerrgdnizatton for the Army

forces of the Pacitic.
HQ And translations are made by it, are thcy, for AFPAC°
is that correct? &

=

~.
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Yes, sir . ; :
How long have you been with that organization?
Since September, 1942, '
And in what capacity or capacities? i
I have been chief of the translatinglsubsection and .
0IC of ‘the translation section.
MAJOR KERR: Can the General hear the witness?
GENERAL HANDWERK: = Yes.
Q (By Major Kerr) Generally what have been your duties
¥n those capacities? e
A ~ The translation or captured Japanose documents from
Japanese into English and the,supervising of such transla- 2
tions. ' :
Q  Are you familiar with the publications of the Allied
Traﬁslator and‘Intérpreter Seotion?
A Yes,hsir. < )
MAJOR KERﬁ; .I ask that this document be marked for
identification as Exhibit No. 1.
N (The document referred to was

marked Prosecution Exhibit
No. 1 for identification.)

_ Q "(By Major Kbrr) I hand you what has been marked for ;
_ identification es Exhibit No. L and ask you to state whethér

/

~or not you know what that is, >

A Yes. It is an official publication of the translation

" from Japanese into English of captured Japanese’ documents.
/

'Q  And that is an-officfal publication of ‘the Allied Trans-
lator and Interpreter: Section? ‘

A Yes, sir. '

R I call your attention to that portion of the document
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referred to for identification as Exhibit No. 1 which bears
the notation 605437, dated 13 June 45, boing page 1 of that
portion of this documenx und ask you whether or not you know
what that is, s \ e :

- . A Yes, sir, It is a full translation of a bound mineo-
graphedébooklet entitled "Officer Roster of 14 Area Army Head-
auvarters", published 1 November 44, corrected to 30 December

44, Captured east of Irisan, Mountain Province, Luzon, 27

April 45, . .

Q Is that an otficial translation by the agég;y which youv
have described? '

A It 1s, sir,

\
\

Q I ask you"hether or not this document referred to for |

identification as Exhibit No. 1 45 a part of the official pub-

lications taken from the official records of ATIS, .‘
A Yés, sir,

MAJOR KERR: . If the Commission please, { offer in evi-
dence the document referred to for identification as Exhibit
No. 1 and ask thet it be Adjnuted in evidence as Exhibit No.
1. | .A . { ;

GENEBAL REYNOLDS: - Is there objéction?

CAPTAIN SANDBERG: The Defense asks whether it is the
intention of the Prosecution to 1ntroduce the entire docu-
ment, AL : 3

' ,MAJOR KERR: We Shali ésk that 1@ &ué doﬁrsé only
that p§rt19n of the doc#meht referred tq byiyhg’yitness as.
a translation of a specific décﬁmeni be retained in évidénce'

- and that we be permitted later to substitute for. this entire
docunent such an excerp?:bertified to as a true excerpt by -

108
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Avancé;with the'documents which we intend to offer in evi-.
_dence as dbcumentagy exhibits, togéther.with-a,proper trans-

this witness, mer§I7“r6r*ths—purpose—of~eutting4manJnmL~“~_____~___

record, : :
CAPTAIN SANDBERG: The Defense first saw this.docu-
ment five minutes ago when it was handed{fn it by the Pro-
secution, although it was our undersf ading that the Pfose- '
cution wonld-supply to ' the Defen;e in advance of trial all -
documents which it intended to introduce so that ﬁhe Defense»
might study them for the purpose of determining whether or
not in 1ts opinion the documents were objectionable, * The
Defense has had no opportunity to.gxamine this document and
to ascgrtainvyhéther 1t is in its opinion properly admissible -
and for that reasnn.objects to the admission of the document
at this time. g .’V.. ! . 0 :
MAJOR KERR: If the Commission please, it was the
hope and expectation of the Prosecution that the Defense and
the Prosecutipn'would be able to §tipu1ate on a number of
matters which we are now required to prove in this matter, ’

That hope and expectation did not bear fruit and therefore

‘1t was found only as late as yesterday that we would be re-

qnired to proceed in this manner. ° It is true that we have
endeavored so fai as possible to supply the Defense in ad-

‘lation thereof from English into Japnnese.f 1t hasinnt been

possible for us to do so in this case.. . If,the'Defense so

' desires, we will be giad'asféoon'as it 1s possible tb“pro&'
-vide the Defense with a transxation into Japanese of this

portion of this document. | W@ cannot do so ‘now. -

(CAPTAIN SANDBERG: Sir, it was the understanding
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between ‘the Defense and the Prosecution that the Prosecution
would furnish to the Defense documents in -*En"gl“ishv so that
they might be examined by the Defense Counsel, who have a
knowledge of English. - It was also understood that at some
subsequent time when feasible, the prosecution would submit
‘to the Defense translations s¢ that such documents might be
examined By the Accused.  But the important and essential
point was that the documents should bé submitted so that
counsel might exanine them and so that objections of this

~ sort would not -be necessary.
| CAPTAIN SANDBERG: We might add also, sir, that this
document is mimeographed and undoubtedly available in many \
copies and could very easily have been submitted to the De=-
fense. : : kN / , |
MAJOR KERR: Sir, the Defense is unduly optimistic as.
"~ to the facility with which documents, even mimeographed docu- °*
ments, of this charafter may be obtained. /[
GENERAL REYNOLDS: Subject to objection by any member
of the Commission, the document is accepted in evidence,
If after stqdying the document counsel for thc Defense wishes
to reopen the matter, the Commission will listen to it,
CP TAIN SANDBERG: That 1s agreeable, sir, - ' !

7

(Prosecution Exhibit No. 1 for
identification was receilved in
- -evidence,)

MAJOR KERR: I call the Commission's attention to the
_specifio'portion of this aocuméht-whichfwes identified by the
witness, being page 1 foliowing the first three sections;
that is to 'say, relating to Document No. 605437. '

; The Commission will épte that that is a translation .of

»
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g captured Japanese document which sets forth ‘the roster of :
the headquarters of the 14th Area Army and shows Tomoyuki ;
Yamashita as the commanding general of the 14th Area Army

as of 24 September 1944,

Q (By Major Kerr) Captain, I hand to you<what has been

merked for identification as Exhibit No. 2 and esk,that you
state what that is. 7 T .

A in extract from ATIS Bulletin No.. 132, dated 8 Januvary
1945, pages 1 ang 3, "Boupd carbon-copy and mimeographed‘file

containing SHO Group (SEUDAN), SHOBU'and 1 W&TﬂRI Operation

Orders; issued 22 July - 3 October 44, Classified: 'Nilitery

Ultra Secret!." : g ’

Q ‘State whether or not to the best of your knowledge and

belief thzt is a correct translation.

A Yes; sir. : ‘
MAJdR KERR: If the Commission please, I offef in

evidence the document identified by this witness and merked

~ for identification as Exhibit No. 2 and ask that it be ad-

mitted in evidence as Exhibit No. 2. ?

i A
GENERAL REYNOLDS: There being no objection, the docu-
g
ment is accepted }nto evidence.

AN (Extract from ATIS Bulletin -
» : - , No. 132, dated 8 January 1945,
. pages .1 and 3, was received -in-
evidence and marked Prosecution
T‘xhibit No. 2.)

NAJOR KERR: The Commission will note, sir, that that

is a tre nslation of a Japanese document wh ch constitutes an

order signed by Tomoyuki Yamashita as Co manding~General, 14th
Area ATmy. 3 :

Q (By Major ‘Kerr) ‘Captaih, I kLan& to \you a document whic¢h
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is merked for identification as Exhibit Ro.‘3 and ask you to
state what that document is. o -':, g
A This, sir, is an arficial publication of a translation
~from Japanese into English of captured Japanese documents.

: ‘ (Copy of. Allied Translator and

w o -'%gfeiggg#BSage;:ige& g:ﬁii:t%ion
: Exhibit No. 3 for identification./‘
Q (B} Major Kerr) 1I. refer you particularly to Item 8,
Document 16811, which appears on page 5 .of the document and
‘ask you to state what that represents. = g;
A A file of nimeographeo.intelligence.reports classified
"Military-Most Secret". Cover period ll’January 44 - 15 \
February 44. Issued by WATARI Group (SHUDAN)‘(Translator*e
i%s 14 2eny) Hendauarters. Unit keeping file not statod.
Q I'eall your attention to'Item‘é of Document 16810 of
. the same page, which also appears on page 4, end ask ybu'what' )
- \ . .

3 £ file of mimeographed miscellaneous notices partially

that represents.,

classified "Military - Most Secret". Dated 3 January 44 -
27 September 44, issuing;authorities various,'kept by‘KObAKA_
Unit. o ' | -
.QA‘ I ask you whether or not the tmanslations to which you
have referred are official translations by ATISf :
] They are official translations. | » :‘
: MAJOR KERR: If the Commission please, I -ask that the
docnmen€<marked for identification4as Exhibit 3 now be ad-
mitted in evidence as Exhibit 3. S f

*  GENERAL REYNOLDS _ The Prosecution referred to a certainl

fpart of this document by number. Wha't was that number? i b
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: margin? ' .
" MAJOR KERR: Yes, sir; The Item 7 begins on»page-4 ang

MAJOR KERR: Numbers items 7 and 8 which“appear on
page 5. o . |
GENERAL REYNOLDS: Item 7 and Item 8 as shown in the

Item 8 begins on page 5. . The significance of this.exhibit
will be brought out in a momeént. » ‘_ ,

I might sey, sir, thattItem‘7'simply shows tne code
name.of the 14th Area ‘Army and the code name of he 14th Area
Army Headquarters, which iS'importantfin connectiop/ with the
translation of other. documents which we will offe in evidence.

CAPTAIN SANDBERG: Where is ttat in Ttem 77 .

MAJOB KERR; That is the portion of Item 7 which appears
on page 5 under the XVIII. . / :

CAPTAIN SANbBERG' _If the Commission please, the Defense
objects to the introduction of this document in evidence on .

the ground that it is not the best evidence of the Japanese

_.documents in question. The Japanese documents ége available

and should be submitted as the best evidence so that they may

be translated openly in court. vThere is a well-known and

established‘ruie that where the primery evidence is available

secondarv evidence is not edmissible.’ In this case there is

- no reason either in lah or. in practicality for introducing

secandary evidence.

MAJOR KERR: I the Commission please, tEE“rééulationsA L

govern{ng the procedure of this Commission specify that the

‘Commission may receive in evidence and in the form of ‘exhibit

that which it believes to be of probative value. It specifie
cally and without in any way limited that general rule and
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provides, quoting now from Clause 5, sub-paragraph (a) of
Paragrapn 16 of the regulation, that "A copy bi any docu=
ment or other secondary evidence'of its contents ‘Af the -
commission believes that the original is not available or
cannot be produced without undue delay" %

2L the,Defense CQunsel can point out to me any way
'thereby this particular Japanese document in the original
may be made innediately evailable I should'appreciate it very

much. I assure the Commission that we have made an egrnest
effort to obtain this particular document and, in rdzi, the

original or eech of the documents which we are offering in
evidence, They are not immediately available. They have been
shipped to Washington by boat. In fact, they were so shipped
among tens of thousands of other sueh documents to the Docu-
ments Center in washington, D. C. before the end of the war
‘for the most part. They.are not immediately available.
~ GENERAL REYNOLDS: ‘The Commission is mindful/of the in-
structions of tne'convening authority ihich state in part.as
,  follows: | '
"Confine each trial strictly to a fair,nexpeditious
hearing.and.onithe issues raised by. the charges, excluding '
irrelevant issues or'evidence, preventing any unnecessary delay :
or interference." ‘ ‘ £ i
The motion of the Derense Counsel is not- sustained.
GABIAIN SANDBERG: The Defense wishes to take an ex- .
ception, sir, and to point out at this time that throughout :
this trial the question of translation of Japanese into English :
is,going to.be one of the nost vital conicerns of’ theACommission.
A : *
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In fact, the Commission itself has eyidenced great eoncern as .

to/tnat situation'by careful attention to the pr6blen of in-

terpretation. In view of the fact that Jepanese does not
have a 1iteral translation but is susceptible of varying :

modes and methods of interpretation, the Defense feels that ,;;A'

it is vital for the proteotion of the rights of the Accused
‘that the doguments be presented in their original Japanese
form. v
MAJOR KERR: If the Commission please, the Prosecution
‘now has very busy at work some forty of the most qualified .
translators for the purposgq of providing the translations

~ which Defense Counsel requests. We are getting those oumsas

rapidl& as possible. The supply of competent translators
from English into Japanese and vice versa is not unlimited in*
this theater. We are doing thelbest we can in that particular.
I see no-reason or_possible way in which the‘substantiue

rights or_ the proéedural_privilegéspof‘the Defense could be

‘interfered with,or-prejudiced,in'any way by sone delay in
‘'supplying these particular translations. After all, the Ac-

'cused has been granted by the Commission a rather extraordinary

privilege of having.his'own thoroughly conpetent translator

and interpreter at his side. But we shall continue to the

atmost of our ability to supply translations of our proposed

: exhibits to the defense as far in advance of the introduction

of them as we can or as soon thereafter as possible.

= CAPTAIN SANPBERG. The Defense'would like: to point
one specific examnple or illustration of what it has in_m d

15
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1mportance. .
In this documant suhmitted by the Prosécution the army :
- of. which General Yamashita was commander is referred to as
"the “14th Area Army". Yet the Prosecumﬁxxitself in stipula-
tion and by voluntary agreement has conceded. that the name or
4the army was the "14th Army Group"
' Whether that particular point is of essentialitysép
this particular case we do not know as yet. Nevertheless, it
illustrates t{?t questions of transl?t;on are impbrtant; that
there are many variations and déviations in the types of trans-
'lations, and that it is esséhtial for the Defense to have a
copy of'he original. . e i ¥
The Defense also wishes to point out that it would have
been just as easy for the prosecution to have gotten the
original documents when they got this mimeographed translation,
because pre%pmablyvthey came from the same source: Allied

Translator and Interpreter Section.

o~
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'kAJOfoEERr Courisel speaks from a wealth of lack of
knowledge on this subject. The 6riginals are not availaple‘-
where the mimiographed copies and the-translations‘ere avail-

_able;' Furthermore, we conceded nothing of the sort with res-
- peet to the command by Tomoyuki Yamashita of the 14th Army
Group. Ve stipulate that he commanded*the 14th Army Group, ”
whatever that was; We are also 1ntroduc1ng evidencegjhat he
.commanded the 14th Area Army. Whether they are the same or
‘.separate onienizations may or may not appear later. Further-

more the Actused has his day in court when his own affirmative

: .'defense may be offen@d. That is the time to question the

- documents in this particuler as tO'he facts, not now. ;
GENERAL REYNOLDS: The Commission understands that the
: ; ' :
Prosecution introduced a certain' document in evidence. It was
objected to by the Defemse and the objection was not susteined.
The case ydll.proceed. :

- (Prosecution's Exhibit No. 3 A
for Identification was received
in evidence.) :

KAJOR KERR: I ask that this document be marked for
identification as Exhibit 4. J
A (Copy of AI1lded Translator and
- and” Interp.cter Section No. 152 :
T e -was marked Prosectuion's Exhibit
D e b ' No. 4 for Identification.) s
Q (By hajor Kerr) I:hand you, Captain, what has been marked

Afor 1dent1fication as Exhibit No. 4, end ask'you to stnte what

'Ath t 13?

A 'This is an official publication of a translation from
Japanese.into nnglish of captured Japanese documents.
Q I call your attention particularly to page 1 of that

document and ask you to state what. that represents.
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e
A Full translation of bound mimeographed pamphlet titled
"Ph¥ippines Operation Pié;s“uimary" issued 11 October 1944
by °HOBU Group Headquarters. IPIL Area - 2 January 1945.'
6“' o) ask you whether or not that is an official translation
by ATISY _ e Ty
A It is an official translation by ATTS.
MAJOR KERR: I offer in evidence the{doeument mar%\d for
identification as Exhibit 4 and ask that it be received in

evidence as ibit No. 4. At a later time the Prosecution

’wohld like tosubstitute for this entire document now referred
to es Exhibit 4 that pdrtion:thereof'which comes under the head-
ing of Docﬁment 601285, appearing on ca;es;15.2, 3, 4 and 5.
CAPTATN SANDBERG: The Defense objects to the introdu-
ction of this document. for.the reasons already stated.; .
GENERAL REYNOLDS: Shbject to objection by any member
of the Commigsion, the motionfof Counsel for the Defense is
not sustained. The document is accepted in exidence.e
" (Prosecution's Exhibit No. 4 for
Identification was received in
: : evidnce.) :
. MAJOR KERR: I call the Commission's ettention parti-
culerly to Paragraph II under the heading "GUIDE'.

: Rea’dihg ‘in oar:t: "All of the. Philippines will be divided
into three sectors, namely (and then a diagram of two squares)
.Sector, 00 - Sector, and (diagram triangle) Sector. Instruc-

: tions are as. follows: ..." , s P
. Theo follow instructions relative to each of those sectors.
I also. call the Commission s attention to the fact that iﬁe\
heading of that trenSlation states: "Issued 1 October 44 by

SHOBU Group" -~ "“SHOBU Group". That tfes in with the code
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designation indicated by a previous exhibit.
I ask that this document hewadmitted for identificatigg_%A~__mﬁ
as Exhibit No. 5. :
(Extract from ATIF Bulletin No.
1841, dated 7 March 1945 was

marked Prosecution's Exhibit
~No. 5 for Identicication.)

Q _f MAJOR Kerr) I hand you, Captain, what has been marked
~for Ldentificationgﬂxhibit 5 and ask you to state what that is.
N _Extract from ATIS Bulletin No. 1841, dated 7 arch 1945.
"Bound, handwritten and carbon-copied File of Orgenization :
Renorts pertaining to organization of Prov Fld-Arty Btrys and
Anti-Tank Companies, dated 6-20 December 44. Kept by kiyoshi "
Unit. ,21_pages. (Partly translated in XIVCAE Translation 0034
Batch 299, Item 6) "
: Q I ask you whether or not that is a copy of a portion of -
the official ‘records of ATIS.
p It is, sir.
iAJOR KERR: I offer in evidence, sir, the document which .
has been merked for identification as Exhibit 5 and ask that .
the saqe be admitted in evidence as Exhibit 5.
CAPTAIN SANDBEHG: The defense objects to the admission
of this document-for the reasons,stated.previousiy.
' GENERAL REYNOLDS: Subjet to objection by any member of
the Commission, the objection of Counsel for the Defense is
not sustained. The document will be accepted into evidence. .

(Prosecution s Exhibit No. 5 for
Idenification wes received in
eVid,nce.) ¢

KAJOR KERR: I 'call the Commission's ‘attention to that
'poftion of this exhibit which immediately follows the word

/
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"extracts" on the first page.and which reads as follows:
SFOBU Staff Movement Order No. 22, -

"STOBU Group (SHUDAN) Order. - 6 Dec 44
Lo - SAKURA BarrackS'

i "l. The organization of the Prov Fld Arty Btry and AT
. Co is as shown in the- annex. — ST

"2, 1In accordance with regulations as shown in the
: annex,. the KAWASHIMA Group (HEIDAN) and MANILA

Defense CO will -organize the Prov Fld Arty and
AT Cos and hereafter will cﬁmmand them, S .

~ ’ ' Comranding General of SHOBU Grou}
{19 : YAMASHITA, Tomoyuki." ,
In other wods , General, there is an order signed by
; Yamashita directed Qo the commanding officer of the Menile
Defense. ; L Gty
I ask that this document be marked for Identification as
Zxhibit No. 6. oLy S Atk - 4
) - (BExtract of Headquarters Sixth
Army, Sixth frmy ATIS Advance
o ' Eehelon, dated 15 March 45, was
g < merked ﬁrosecution 's Exhibit -
_ No, 6 for Identification.)
. Q (By Major Kerr) C“ptein, I hand you a document which has
been marked for identification es thibit No. 6 and ask you to

i
stete what it is. : '

A ‘It is 2 Sixth Ardy ATIS Advance Echelon- translation, PR
"Loose;mimeog*aphed instructions by Yamashita, Tomoyuki, Com-
mending General of °FOBU Army Group. Dated 15 ;ebruary 45.
Classified 'Top Secrft' H - |

B . that a copy of an official transiation? -

A Yes, - sir, _

: MAJOR KERR: I ask that this document whieh hes beee
merked for 1dentification as Bxhibit No. 6 now be received

in evidence s Exhibit No. 6. y
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CAPTAIN SANDBERG: The Defense objects to the intro-
duction of this document ‘on the grounds stated and suggests
in the interest"of"facilitating the procéedings that the '

". record show that the Defense will ‘maintain a running line of

objection to this type of document where a translation into
English is 1ntroduced in evidence and the Jhpanese original
is available. S :

MAJOR KERR: 1 do.not know, sir, what counse] means by
"this type of document", As far as we .are concerned the record
i may note §iobjection by Defense'to eVerythihg-that the pro-

ts in, if that will shit the Defense,

CAPTAIN SANDBERG: Our point, sir, was simply this:

secution

that so long as ‘the rights of the chueed to object are noted

; fn the'record; the proceedings would be better facilitated if
the record $imply showed a general objection, thus making it
unnecessary for the Difense to object individually on each
lptrodd?tion of a document, That is a matter for the Com-
mission to decide,

GENERAL REYNOLDS: ‘The Commlssion feels that the accep-
tance of a general objection may involve the case and lead
to confusion as to the exteﬂt to which the Defense.objectedl
in the 1ntroduction of documentary evidence, _Therefore* AAA ‘
1t advises ‘thé Counsel for the Defense that it is at liberty
to offer objections teo each document as it is presented.

CAPTAIN SANDBFRG. Thank you, .

GENERAL REYNOLDS; The objection of befense Counsel . to
‘the_introduction of Exhibit No., 6 which is now before the Com-

mission is not sustained. Tt will be accepted into evidence,
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(Prosecution: Exhibit No. 6 for
Identification was received in
: evidence.)

MAJOR KTRP: I call the Commission's attention to that
.portion of the exhibit being the second pearagraph under the i
‘lParagraph No.-1 which follows the word "Orders", and I quote-

' _ "The Army expects to induce and annihiliate the enemy B
on the plains of Central LUZON and in MANILA. The operation ‘
is proceeding satisfactorily.". ;‘A fl = £
'. S further noted that the date of this document in
" the origixzj is 15 Februery 45, SO
If the Commission please, I will ask that there will be
merked for identifieation this document as Exhibit No. 7.
, ' CAPTAIN SANDBERG: Objection.
MAJOR KERR: Mereiy marked for identification, Counsel.
CAPTAIN SANDBERG: I am sorry. |

: (Copy of signed statement of
Va o o Naokata Utsunomiya was marked

; Prosecution's Exhibit No. 7

‘for identification.)

WAJOR KERR: I ask that this document which has been
marked for identification as No. 7 be received in evidence,
This 1s a_ signed statement, sir, under oath, by Naokata
Utsunomiya and is admissible under the expfes;'provision of

the régulations governing the procedure of this Commission for
the. admission of affidavits and statements.  This is a sworn
-statement. - : :

GENERAL REYNOLDS: Does the Prosecution intend to read.
this. document? :

kAJOR KEﬁiﬁ_.No, sir. Unless the Commission so desires,

it should not be necessary to read it into the record. I‘shall

/

122



e

advert to a certain short~nortion of it, however, which I —

will read into the record. It would constitute a part of the

- record as an exhibit.

GENERAL REYNOLDS: 1Is there objection on the part of
Defense to the introduction of this statement?

CAPTAIN SLNDBERG: There is, sir.

The Defense'objects to the introduetioniof this statement.

on the ground that it is specifically barred~by act~ofsgongress

of the United States. Articlé 25 of the Articles of War pro-
hibit the intfoduction of depositions by the Prosecution in a
capital case. "‘The Article specifically sets forth that this

‘prohibition applies not only in courtdmartial proceedings but

also in proceedings before a military commission.

This is one of the few instances, incidentally, in which
the frticles of War by their very terms refer to "military
commissions,* and i1t is iR no wise entraordinary-that it does
so, for it is one of the most'firmly founded principles of
American justice that the Accgsed in a capital case, whatever
his nationality,-should have the opportunit} to openly con-
front'tne witnesses against nim and to cross-examine them on

their testimony.. Ly

# = - = =
,This proceeding is ﬁefore a military commission. It is
fOr an ofTense alleged to be capital. it is clear and un-
controvertible, therefore, that the admission of testimony by .

deposition would be in violation of the laws. and statutes of

_the United States. ' ' .

The. prosecutor referred in his opening statement to an

opinion of the Judge Advocate General; holding that military
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‘icommiésions exe-Tiot bound byothe-articles of War. - We have
__ never seen this opinion; but we venture the guess that this
‘opinion refers only to. those frticles of Wer which~do not

mention military commissions specifically by name. However,

since it is impossible to discuss an opinion which we have
not seen, we sﬁould like to point this out: that whatever ,;
the Judge Advocate General has ruled, the United States Supreme 2

‘Court’ has§defin1tely and unequivically ruled in the case of
'the seven saboteurs that military commissions do owe their

existence to the Articles of War and that they are bound by
such provisions in the Articles of War which do refer to that.
~ MAJOR KERR: Sir, I, challenge that last statement. There

is no ruling by the United States Supreme Court in the' Qudrin

case that the Articles of war apply. In that particular case,
which is not pertinent toethis proceeding on that point, the'
President in his order or proclamation appointing the-so-called
saboteur Quirin Commission, specifically pnovides that certain
provisions of the Articles of War ‘would apply. -

" The Defense Counsel contended that the prticles of War
generally apply,-snfh as the requirement ‘that there shall be
an 1nvestigation before proceedings are commenced, before the
trial is held, or that the death penalty can be invoked only
oy three-fourths' vote,of the members of the commission. The
Supreme Court expressly denied that poeitiont :

I hand to the Defense Counsel-at this time a copy of the

memorandum ooinion of tne.Judge Advocate General to nhich I
referred. This is a recent_opinion, sir. It:ie signed

Major General Kramer, Judge }dvocate Gefreral., It is in the
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form of a memorandum to Brigadier General Weir, Assistant
Judge Advocate General, War Crime Office. I read from the
_1ast portion thereof- ;

"6, . For the reasons given, I am of the opinion that
;Congress did not intend the ﬁrticles-of War to apply to mili-
. tary commissions to try enemy belligerents or civilians for
war crimes."

Now, I submit, sir, that that opinion is conclusive on
this queStion. The Commission will find that the oﬁinion is
well reasored. It disc7:ées various suthorities bearing upon_
the point. It is a wellkxconsidered opinion which should be
given great weight by this Commission.‘

If the Commission is not satisfied I an prepéared to argue
the point rurthér,_because I have ample authority for the
proposition that the Articles of War do not appl&‘to this
Commission! were never'intended to anply to a commission of
this character. . ,

| GENERAL REWNOIDS: The Defense may proceed.

CAPTAIN SANDBERG: The Defense does not contend; as the
Prosecution states, thet the provisions of the Articles of
War with respect to the vote. required for a death sentence
apply to/military commissions. It does not contend, as the
Prosecutionlscaies,;thaﬁ all the Articles of Wer apnly to the
provisions'of'tne milifary commission. 'Itscoes contend, how-

: e#er,5ﬁhat where the ArticleS'of War'spacifically refer to
. m_litary commissions there cannot be the scintilla of doubt
© but that the provision applies tc the military commissions.

By its.very term the provision of the /rticles of Wer
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iith reference to the death sentence refers to court-martial.
By its very termsrthe préviSion of the Article of War with

" respect to 1nvestigation‘before‘trial refers to court-martial.
But by its very tefms the provisions of the Article of War
with respect to depositions apply to military commissions.

: I read to the Commission: "A duly authenticated deposi-
'tipﬁ?takeﬁ upon reasonable notice to the opposite party may be
 fééd 4in evidence before'éﬂy hilitary court or cogmission in
any case nbt capital."

And it is submitted that neither the Juige Advocate
general of the United States, nor the Prosecution, nor this .
- Commission cean repeal an act of Congress. '
MAJOR KERR: I believe, sir, that particular point is
: méntiondd in the Judge ﬁdvocate‘General's opinion and ruled
upon contrary to the Defense position.

.There is further a}gument available on the poinf if the
Comm;ssion desires to hear it. " -

GENERAL REYNOLDS: The Commission'will retire to its-
chambers for deliberation. = |

(Whereupon the members of the Commission retired in .

“~
. executive session.)
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GENERAL REYNOLDS: The motion of counsel for the defense
is not sustained, The document will be accepted in evidence,
(Prosecution Exhibit No. 7 for
: : identification was received in
evidence,)
CAPTAIN SANDBERG: The Defense requests instructions
from the Commission as to whether or not Articles of War 25
is deemed inapplicable to this entire proceeding.
GENERAL RE&NdLDS: The answer to that is as follows:
The Commiésion-éénstdered all matters'th;t’were presented,
and other matters, and refuses to elaborate upon the reasons
for its conélusions.
 MAJOR KERR: You may cross. examine this witness,
\ CROSS EXAMINATION ‘
Q . (By Captain Sandberg) Referring to Prosecution's
Exhibit No. 23 ;111 yot state whether, in you£ knowledge,

the translations of the Army Translator and Interpretef

Service are considered to be literal translations?

A Yes, they are literal translations, grammaticai trans-
latidns; N |

Q = And would ypu vouch for their accuracy in every res-
pect?

A T would, sir. h ‘
Q Now, I ;héw you. Prosecution's Exhibit Nb. 2, referring

to its Shobu Operations Order No, A-76, and ask what is the :
datc on which the translation states that that order was
1ssued? T ' |

A Operation orders issued the 22nd of July to the 3rd of
October, 1944; meaning that'orders were issued during that :
“period, . | ‘ e

Q Now,'is’the order signed by -- Who is the order signed i

S
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by?

A Yamashita, Tomoyuki; CG of 14th Army.

Q Now, would it change your opinion of the accuracy of
that translation if I were to tell you that General Yamashita
did not cdme.to the Phi;ippines before the 7th of October,
two weeks after the date of that order? |

A No. It states that the document is a bound carbon
copy, a mimeographeh ﬁile. If the order, this particular
order, 1s mimeographed, then the name "Yamashita, Tomoyuki,"

would appear mimeographed; not a hand signature.

Q And therefore, what is the date on which that order was
‘issued? B |
A Issued the 27th of September, 1944,

Q@  And it was issued Ey General Yamashita?
A Yes.
Q And he was not in the Philippines at that time?
MAJOR KERR: Just a moment. You are reabhing a con-
clusion- there.
CAPTAIN SANDBERG: We will withdraw the question.
Q'  (By Captain Sandberg) In other words, then, you will

stand upon the accuracy*of this translation?

A Yes, sir.

Q issued on the 27th of September, 19447

A That order was issued on thé.27th of September, 1944.
Q " That is correct. And signed by General Yamashita?

A Yes, sir. ) . .

Q Now, are you the officer who asked the queétions of

, General Utsunomya, referred to in this depositién?

-

A . No, sir. .,

~f
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Do you know who was?
No, sir.

Do you know anything about this deposition?

> O > O

No, sir.
MAJOR KERR: This witness offered no téstimony whatever
with respect to that particular exhibit.
CAPTAIN SANDEERG' May I ask why he identified this?
MAJOR KERR He ‘d1d not identify 1it., It requires no
identification. g bears the signature of an officer, stating
he was detailed for the purpose of making that record, accord-
ing to.the regulations on that type of informationj that type
of certificate is._satisfactory.
CAPTAIN SANDBERG: May I inquire as to the name of “the
officer asking questions covered in this deposition?
"MAJOR KERR: The statement speaks for itself,
CAPTAIN SANDBERG: The defense requests at this time
that Captain Jerome Richard, whose name is signed to this
. deposition, be produced in court by the Prosecution for the
purpose of examination with respect to this deposition.
"MAJOR KERR: 1If the Commission please, that exhibit has
been introduced and accepted as an exhibit, There is absoluto~
1y no ground for Defense's request. We are not required in
any way to produce the testimony of the officer who questioned
the witness. That exhibitbis compigte in and of itself.

" CAPTAIN SANDBERG: The defense has never identified this
document by the statements of a witneéa under oayh by this
Commission. So far as we are concerned;'this is simpiy a.
document which may have any origin at all, and the Deafhnse:
cthEquently renews that request. .

~
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. MAJOR KERR: Is the Defense reopening the question,
sir, of the édmissibiiitylof this exhibit? It seems to me
that it was ruled upon by thé Commission.
-1 'suggest we proceed with the trial,
CAPTAIN SANDBERG: The Defense wishes the record to
show at this time that the Defense was afforded no opportunity
to cross examine the wi;ness questioned under the depositionj
' that theldeposition was taken without notice to the Defense;
that the Defense was given no opportunity to submit cross
- interrogatories. It wishes the record to show also that the
Defense was never given the opportunity to cross examine the
officer‘who conducted the interrogations for the Prosecutiqn.
MAJOR KERR: Are you finished with the cross exﬁmination
of.thié witness? - 5
CAPTAIN SANDBERG: No further examination.
MAJOR KERR: The witness 1s excused. -

3

Thank you very much, Captain,
) (Witness excused.)

MAJOﬁ KERR: Sir, Captain Hill will now take over for
the purﬁose of trial ofAthe Red Cross Building atrocity.

CAPTAIN HILL: May it please the Commission, before
presenting thefevidehce as to the first atrocity in this case,
with the Court's permissioh I would like to make a brief sfate- |
ment as to what_ the evidence will be.

First, this case is under the Bill of Particular No, 30,
and is commonly referred to as "Thé Red Cross Case." The
evidence on behalf of the Prosecution will show that on 10
“Februgry, 1945, and for several days prior theréto, the Red
Crbss-Headquarters; the Philippine Red Cross Headquartefshin

A 3
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the City of Manila, was being used as a refuge and as an
‘emergency hospital for non-combatant civilians in that
locality.

The,eoidence will further show that on that day, some-
where between 50 and 100 non-combatant civilians, had gathered
in that building. Included in that group were a doctor, a
volunteer Red Cross doctor, two Red Cross nurses, and-others
aiding in thel operation of the emergency hospital and caring
for the refugees.

The evidence will show that late in the afternoon, between
five and six o'clock of that day, four members of the Japanese
Imperial Forces approached the building. As they approached
they shot through the door, at that time killed a small child,
then forced the door open, entered, and commenced to bayonet
and shoot everyone within their sight. -

| The evidence will show that there were two people in the
room who could speak Japanese; that fhese two persons explained
to the Japanese that this was a Red Cross place. They pointed h
out the doctor. They had ample opportunity to see the Red
Cross insignia on the arm of the nurse, and on all four sides
of the building was the congentional Red Cross sign, but in
spite of that, and without oeuse or reason, these Japanese
killed, by bayonet or shot, at least SQ, and possibly more,
people in that building. | '

The evidence will further show that after the killing,
after the cxpiration' of several days, the building was oorned.
It is our contention that thelJapanese burned the_buildihg in |
order to cover up the evidence of the murders.

| The first witness will be Patrécinio Abad,
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PATROCINIO ABAD
¢alled as a witness on behalf of the Prosecution, being first
duly sworn, was examined and testified as follows:
A DIRECT -EXAMINATION
]  (By Captain Hill) State your name to the Cémmission,

please, _

A My-name is Patrocinio Abad. My screen name is Corazon
Noble. . e

0 Where do you reside; Miss Abad?

A 133 Blumentritt Street, San Juan.

GENERAL REYNOLDS: Just to interrupt for a moment --
Will you fix the loud speaker? The Commission is unable

to hear the witness.

Q (By Captain Hill) How old are you, Miss Abad?

A Twenty-six years old. g

0 What is your nationality?

A Filipino. |

0. Are you married or -single? _

A I am single, but I had a baby daughter. My husband waé

killed by a trench mortar,
GENERAL REYNOLDS:. The Commission interrupts again to
say that we cannot hear the witness, and asks that the public

address system be adjusted.

Q (By Captain Hill) During the first-part of February,
1945,’whére were you residing? | |

A I was residing in Makati, |

0 Did you have occasion, during the first part of February,

1945, more particularly on 10 February, to go to the head-
quarters building of the Philippine Red Cross?
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Yes, sir. _

On what date was that?

February 10, 1945,

At.what time of the day did you go there?

10:00 in the morning.

Did ényone accompany you there?

Yes, sir,

Who? , A '

The Juan.familizi my two brothers, my.cousins, and others

who were staying there,

O > o B oo P oo oo

Did you have your baby with you?
Yes, sir.
How old was your baby?

Ten months old.

‘Was it a boy or gir%? ‘

Girl.
And what was its name?
Mafia Lourdes Vera. ‘

When you arrived at the Red Cross Headquarters Building,

what did you find there?

A
Q
A
Q
A
Q

I found that it was an emergency hospital.
Was any other use made of the building at that time?

It was also used as a refugec center,

Were there refugeeé in the building on that day?

Yes, sir,

Do you have an estimate of how many refugees had gathered

there on that occasion?

A
-

-

Only to around 100.
Do you know the names of the doctor and the_nurses that

4
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were operating the emergency hospital there?

et Yes, sir, some of them.

¢ Can you give them?

A Doctor ‘Venecia, Miss Andaya -- and the others, I couldn't
tell you the namés.

0 Do you know how many patients were confined there in the
emergency hospital that day? '

A I think there were-éro@nd several patients..

Q Were there any other help around there, assisting the

doctor and the nurses, besides those you have named?

A Yés, those who volunteered.

Q Are you able to give their names?

A No, sir. _

Q On that déy dild you see any members of the Japanese armed'.
forces come to that building? *

A Yes, sif, there were four Japanese soldiers.

Q - Do you know what branch of the Japanese Army or Navy that

they belong to? |

A T think that they were all Navy, but I don't know.to what
braﬁgh they belong.,

¢ , Did you observe Fhe unifiorms they wore, or the insignia

on their-ﬁniforms?

X

A Yes, sir, _
Q Will you tell the Court what colof their uniforms were?
A " Their uniform was green 6olor. Thelr caps were also

_ green,iwith insignia of an anchor on 1it.

Q Were you familiar with the Japanese uniform?
A . Yes, sir, . :
Q Andfyou are positive that those uniforms were Japanese
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uniforms?.

A - Yes, sir,

Q What time of the day did these four Japanese come there?
A They were.éhere when I came to the bullding, but --

g " ‘(Interfupting) What time was that?

A 10:00 in the morning, but then they left after lunch

time, and then when they returned it was --

Q (Interrupting) Just a,minute. While these four
Japanese were in the bﬁilding in the morning, whaf'éid they
do, if you know?

A 'They started to give candies and cookies to the children
in the building.
'Did they do anything else?

”

I

No, sir.

Did you see them.question afy of the people?

> o >

Yes, I saw them question eight Germans who were in the

building.

Q Do you know what they said to these Germans?
A No, sir.
0 Did any other Japanese come into the building, the

Filipino Red Cross Headquarters, that day?
N

A No, sir,
Q . That evening?:
A That evening, yes. - d
Q About what time? |
;A Around 5:00 or 6:00 in the afternoon.,
Q. How many came on that occasion?
A. Four,
Q Ané were they dreésed in the same manner as the four

Y
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that you had seen in the morning?
A They were the same, I think, ‘
' Q You think they were the same four Japanese?

A Yes, sir.
Q What first attracted your attention to these four

Japanese when they came in the evening? ‘

A We heard shots. W§ thought it was the beginning of a
street fight.

Q Where did you hear the shots come from?

A From the outside of the building.

Q All right, go ahead.

A 'Then I saw thevlittle girl who was right in front of the
déor, she fell, and another older woman was hit; she started |
to go,back to the doctor for ajd, and then all of a sudden I
saw the four Japanese officers --

Q (Inﬁér:upting) Just a minute. Let me interrupt you.
Where were you in the building at that time?

A At the corridor, in the entrance of the corridor.
Q Were you near the door where the Japanese entered?
A Yes, sir, ‘

(Whereupon a dopument was handed to the reporter, which
'was marked Prosecution's Exhibit No. 8 for Idcntification,)
) (By Ca?tain Hill) I will hand you Prosecution's
Exhibit,No. 8 for Identification and ask you to state what 1t
is, if you know? ‘ |
A That is a sketch of the Philippine Red Cross Headquarters.
A floor pian of the headquartérs?

O

* Yes, sir,

<

And I will ask you to indicate to the Commission -~ I
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think you had better stand up here so the Commission can see -~

wheré you were standing?

A . The ;our Japs came in by the door that faces there
(indicating).
Q And where were you standing at that time, with reference

to that entrance?
A I was standing right here (indicating), in the entrance
of the corridor. : N A
CAPTAIN HILL: We will effervin evidence Prosecution's
Exhibit No. 8, sir.
GENERAL REYNOLDS: Does the Defense object to the intro-
duction of this exhibit? -
CAPTAIN REEL: No objection.
(Whereupon the sketch above referred to was received
 in evidence and marked Prosecution s Exhibit No. 8.)
Q (By Captain Hill) Go ahead, Miss Abad, and tell us what
habpeped after you saw the Japanese enter the building}
A After I saw the Japanese in the building I saw them aim-
ing at me, so I'Qid behind a cabinet where they keep the medi-
cines, but the cabinet was not enough to cover me, so that my
elbow, my right arm was out, and the Japanese shot me through
| my‘right elbow. |
Did you have your baby with.you at that time?
Yes, sir. |
When you were hit by the bullet what did you do?
I started to lie down -- I laid --
(Interrupting) On the floor?

> oo > O = O

Yes, sir; and a Japanese came near me and stabbed me

with his bayonet.

/
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Q - How many times did he stab you with his bayonet?

A Nine times.

Q And will you indicate in what parts of the body? Tell

the Court what parts of the body you were bayoneted in,

A I was bayoneted right here (indicating), by the bust;

here (indicating); here (indicating);'in the ribs; and here
(indicating), in the abdomenj; and here,:again (indicating),

" in the abdomen; and the leg (indicating)j and the back (indi-
cating). ’ |

Q ~ Did you remain conscious after you were shot and bayoneted

by the Japanese?

A Yes, sir,.

Q Can you tell the members of the Commission what happened
to your infant child at that time? P

A I had her under me, and when these Japanese stabbed me

I felt a pain in my arm, it was hurting me, so I didn't/see

/
how he bayoneted my baby, only I know that he was bayoneted
through and through three times.

Q Three times?
A Yes, sir,
G- As a result of that bayoneting, whaf\happened to your

infant child?

A She died.

Q . Did she die 1mmed1ate1y§
A .Nd, sir.

Q Héw long did she 1live?
A Four hours., '

-(Whereupon'a photograph Wés handed to the reporter by
Captain Hill and marked Prosecution's Exhibit No. 9 for
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Identification.)

Q@ - (By Captaiﬁ Hi1l) I will hané you Prosecution's
Exhib'if No. 9 fof Identification and ask you to state vat it
is, 1f you know?

A It»is the picture of my right arm with a scar of the

shattered =--

Q (Interrupting) Do you recall abou?lwhen that was taken?
A This one was taken aroundwuay; : ; -

 CAPTAIN HILL: We offer in evidence Prosecution's Exhibit
No. 9, sir,

GENERAL RE?NOLDS; Is there any objection on the part
of Defense? ‘ _ '

COLONEL CLARKE: Nq objection, sir,

GENERAL REYNOLDS:‘ The document is acgepted in evidence,

(Whereupon the photograph referred to was received in
evidence and marked Prosecution's Exhibit No. 9.)

CAPTAIN HILL: I would like to have this marked for
identification. ?

(Whereupon the photograph referred to was marked
Prosecution's Exhibit No. 10 for Identification.)
Q (By Captain Hill) I will hand you ngsecution's Exhibit
No. Iofand‘ask you to state what it is, if you know?

A It is the picture of the bayonet stabs that I received
here (indicating). | | |

Q . At ‘the hands ofvthe Japanese?

A . Yes, sir.

COLONEL CLARKE: What was that?
CAPTAIN HILL: I asked, "At the hands of the Japanese?"
And she said "Yes." She said this,was avpigture of the scars
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of .the bayonet younds that she received.
" We offer this in evidence, sir,
. GENERAL REYNOLDS: Is there any objection on the part
of the Defénse to the introduction of this evidence?
' .COLONEL CLARKE: None, sir.

GENERAL REYNOLDS: It will be received,

(Whereupon the photograph-refer;éd.to was received in
evidence and marked Prosecution’s Exhibit No, 10.)

CAPTAIN HILL: Maf I have this marked for identification?

(The photograph referred to was marked Prosecution's
Exhibit No., 11 for Identification.)
Q (By Captain Hill) I hand you Prosecution's Exhibit No.
11 and ask yoﬁ to state what it is, if you know?
A This is a pictufe of mine before I gpt the bayonet stabs.

CAPTAIN HILL: We offer in evidence the Prosecution's
Exhibit No. 11l. »
Q (By Captain Hill) Can you tell whether any one of these
four Japanese that you saw in the Red Cross Building that day --
or that evening, rather, were officers or enlisted men?

No, sir, they were not officers.'

Will you tell the Commission how tﬁéy were armed?

* They were armed with their rifles and bayonets.

A

Q

A

Q Did all four of them --
A (Interrupting) Ycs, sir,

Q (Continuing) -- have the same arms?

A . ies, sir.

G Did you see ﬁhese Japanese shoot or bayonet any of the
_.other people in ‘the building at that time?

A Yes, sir, I saw one of th€ Japanese bayonet a Miss
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Andaya.

-Q

A

> o » O B o

Who was Miss Andaya?

She was a Red Cross nursec,

Was she employed there at the Red Cross?
fés,.sir. e

Did yoﬁ see them shoot or bayonet anyone else?
Yes, sir. ‘

Will you tell the Court about 1t?

I saw them shoot .Miss Marcelo -- she was a nurse, also --

and Mrs, Juan, who was with us, who was a refugee also, of the

place, and some others, and the doctor.

Q

0 Were they shot or bayoneted by the Japanese?

A They were sﬁot and bayoneted.

Q ‘Did you see any others shot or bayoneted there?

A Yes, sir, P ’

Q Do you know their names?

A No, sir,

Q In the corridor and hall where you were located, can
| you tell the Commissién about how many peoplec were shot or

bayoneted?

A In the corridor'there were around 25 to 30 dead persons.

Q Were they men, woﬁén, or children?

A Mostly women and children.

How long did the Japanese remain there in the building

at that time?

A
Q

Approximately an hour.

And while they were in the building and after you had

been shot and bayoneted, what did you do?

’A~

I waited for theﬁ to leave, When they left I started :

/

-~
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to sit up, with the others who were only wounded, and then
we decided to leave, because we were afraid the building
might be blasted, because they had started to spread powders.
I don't know what sort of powders they were.

Q Did you leave the buillding?
A Yes, sir.
C About what time that evening did you leave the building?

A It was around 7: 00 or 7:30.
Q Before you left the building did you go to any of the
other rooms in the building?

= s T s

No, sir, but my cousin did.
" When you left the building was your baby still alive?
Yes, sir. |
Did you take the baby with you?
Yes, sir.
) 'Where did you take the baby? .
A We bust the back door and we cross the wall., When I was

on the other side of the wall I met my brother. I gave him
the baby and told him to take her to a doctor who was_reaid-'
ing very'near that place, and I asked them to leave me because =--
(pause) -- 1 couldd't stand.it any more. I was fecling very
weak. When they returned, I donit know; I was unconscious.,
Q Did you see your baby alive again?
A | No, sir, |
Q  Did you see its dead body?
A No, sir.\
CAPTAIN HILL: Cross examine;

. ) CROSS_ EXAMINATION

Q  (ByColonel Clarke) Miss Abad, do I understand you to

- 142


http:might.be

say that there were four Japanese who came in in the morning?

A 2 Yes, sir,
Q@  And four who came in in the evening?
A .fes, sir,
) They were the same four?
A I think they were the same four, because I recognized

the face of one of them. I don't know about the others,
Q I understand they were members of the Jgpanese Naéy?
A - Yes, sir, ’ )
COLONEL CLARKE: That is ail.
CAPTAIN HILL: That is all,
| (Witness excused.)
GENERAL REYNOLDS: At this time the Commission will
recess until 1:30 this afternoon.
(Whéreupon a recess was ,itaken until 1330 o'clock, 29

October 1945,)
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AFTERNOON SESSION
(The trial was resumed, pursuant to recess, at 1330 hours.)

GENERAL REYNOLDS: The Commission will come to order and

resume the session.

L4

MAJOR KERR: If the Commission please, I should like to
swear at this time fi&e additional interpreters who have not
previously been swori. ;

. GENERAL REYNOLDS: Very well. I should like to have the
record show thét the'Aécused and his counsel are.§£;sént.
. MAJOR KERR: If the Commission please, the Commission
méhbefs ere present together with the Prosecution staff, the
Accused and hié counsel,

(Whereupon Interpreters Commander Bartlett, Hiroshi
Ohira, Masac Ochi, Roy Tanonye, and Hiroshi Ito were swory,)

ca#TAIN HILL: if ﬁhe Commifsion please, the next witness
will be Miss Glicéra Andaya.

| ‘ GLICERA ANDAYA
called as a witness on behalf of the Prosecution, having been
first duly sworn; was examined énd testified as follows:
DIRECT EXAMINATION
Q (By Captain Hi11l) Will you please state your name to

.
' the Commission?

Glicera Andaya. 2
Where do ycﬁ'reside, Miss Andaya?
I reside ih Emergency No. 1.
. How old are you?
I-am 32 years old.

Whet is your nationality?

>0 > 0 > O

Filipino.

A g
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- Q .Ire you married or single?

A I am single. '

Q Duriﬁg the first ten days of February, 1945, where were
"~ you employéd? )
A -During the first ten days I wasn't employed. I was a
private nurse.
Q Will you speak into that microphone, please? What is

your profession?

A _ Registered nurse.

' Q And were you during those days employed as a nurse?

| ). On February 10th I was employed as a nurse in the Red
Cross.
Q And were you on that date serving as e Filipino Red

Cross nurse?

A Yes. A P

Q  And at what place were you serving?

A We were serving at the Red Cross Building at the corner
of General Luna and isaac Peral.

Q Was that the headquarters of the Filipino Red Cross?

A That was. |

Q And besides'yourself what persons constituted the staff
there at the hospital? \ .

L We had Mr. Farolan, Acting Head of the Red Cross then.
Then we had another nurse, Miss Loveriza, and then we had a
boy by the name of Marcelino. I don't know his family name.
Then there was énother girl from the fWCA, and we had an
‘emergency doctor.

Q Will you speak into. that microphone, please? For what
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purposes was this building used on the 10th of February, 1945?
A It was put up as a refugee home for refugees and emer-
gencyvhospital.i _

Q  Were there refugees -in the building on that date?

A There-were many refugees.

Q ‘ﬁill-you tell the Commission how many refugees you think
were in the building at that time?

L Before the time the Japanese came there we registered

, about 50 refugees.

Q ~ Vhat time of the day was that?
A It was before the afternoon,
Q Did any other refugees come during the afternoon to the
building? | - N
2 , They kept on coming in the afternoon and we did not
keep track of them_any‘more. 5
Q Besides the refugees how many patients were there in
the building, if you know?
A There were about 7 patients in the building.

'Q . Ind in addition to the refugees and patients were the

staff hospital names you have given usj; is that correct?

A That is right.

Qv On~§he 10th gf February or at any time prior thereto

was this building, the Philippine Red Cross Headquarters, used
for military purﬁoses? | S

A No. . _ _

Q- And on February 10th were any of the refugees, patients,

or the Red Cross personnel there in the building armed in any

manner?
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A Nobody, the refugees or any of the personnel or any
of the patients, was armed.

Q . On February 10th did you see any Japanese come to that

headquarters building? X \
A Yes.,

Q At what time?

A They'came in the morning.

Q How many?
.” About four of them. ,

Q  Did you know to what branch of the'Japanese service

they belonged? .
A I don't know exactly what branch, but they had an
insignia on their caps.

. What kind of an insignia?

Q

A An "Anchor" insignie,

Q Did other Jaﬁanesé come to the build;ng during that day?
A Between 6 and 6:30 four Japanese came into the building.
Q Were they the same Japanese that had been there in the
morning?

/ I am not sure.

Q Tell the Commission just what happened and what first

attracted your attention when these Fbur Japanese came there
aBoutfé o'clock in the evening. ._

A About between he time of 6 and 6:30 in the evening I
heard-a shot just outside the building, a éunshot, énd'then
simultaneously a womgn screamed and came in running with a
'dead child in her arms. She told us that the child was shot
by the Japanese who were right behind her. The ‘doctor told me

»
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to get the instruments ready and we were going to see the
wound of the child.

-I was getting the insyruments ready and then I mked one
of the girls,who knew hpw,;o speak Japanese to go and find
out what the Japanese wanted, and I wentlbehind her. After
that, while the people were coming in rushing through the
corridors, I told them to lie down flat and kéep quiet until
I found out what the Japanese wanted. '
| ' The girl was trying to hlk with ihe'Japanese - to the
Japanése,_I should say --and, well, the Japanese just shoved
the ﬁoint ofva gun at her and then they faced me. I told the
Japanese that was nearest to me that_that was a Red Cross
building and that I was a nﬁrse and that nobody was inside
except refugees. This Japanese4who had 2 fixed bayonet and
gun turned to his officer behind him, and béfore I knew it he
turned back tq me and stabbed me with the bayonet.

Q  Where did he stab you with the bayonet?
A He stabbed me on the left chest above the heart region.

CAPTAIN HILL: I ask that this photograph be marked
for identifpo;ion, if the Commission please.

'(Photograph of stab wound was

marked Prosecution Exhibit
No. 13 for identification.)

Q | (By Captain Hill) I will hand you Prosecution's Exhibit
13 2nd ask you to state what it is, if you know. -
! This is a picture of my stab wound taken sometime during

‘the month of May.

“»Q Of this year?

A Yese 19450 B
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" CAPTAIN HILL: We offer in evidence Prosecution's
Exhibit No. 13. ..
GENERAL REYNOLDS: Is there any objection by the Defense?
COLONEL CLARKE: None.

GENERAL REYNOIDS: It may be accepted in evidence.

(Prosecution Exhibit No. 13 for
identification was received in

| evidence.)
0 (By Captain Hill) After you were baané;ed by.this
Japanesé what dl d you do? ‘
A - I fell hown and I must have - After a short time I heard

. the Japenese go into the other part of the building and then I
heard shots. '

Q What other part of the building?

L. That was'the dispensary part of the building near Isaac
Peral., ‘ _ o s

Q What else did you hear, if anything?

! I heard one, it must be the voice of the doctor, who

shouted "Aruy!"; an expression of pain.

Q Did you see the ﬁdpanese Shoot or béyoﬁet any other
_persons in the hallway where you were?

A -+ In the hallway I saw the Japanese shoof at a child who
was trying to sit up, and the Japanese just shot" the' child
three times in the mouth until the child fell dead.

Q ﬁow‘old was the child?
A About three years old.
Q Can you tell the Commission whether these four Japanese

_ whom you saw in the building there were officers or enlisted

men?
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A Well, I cannot exactly tell whether they were officers, :
but one of_them, the one nearest to me with whom I spdké and
the man ﬁho stabbed me had a kind of handkerchief at the back
of his necks; a khaki handkerchief.

Q Were they all four armed in the seme manner?
A No.
Q 4, bid any of them carry sabers?
| A ‘v' The second one, thehdﬁé behind him, carried the saber

and the revolver.

. Q Did you retain your consciousness after you were
bayoneted?

A For a short while,

Q How long?
A It Must be about 20 to 30 minutes.
" Q Have you told the Commission all that you remember

seeing or hearing of what ‘transpired there in the building
'1mmedigtely after you were bayoneted? '

! - After they came from the dispenséry I then went to the
other side of the building where the Jews were.hidiﬂg and
then I heard a Japanese say something to the Jews. They were
saying ";;ericans: Americans!" And then I thipk - I don't
remember what the Jews answered énd all I heard was shots

and the women were screaming and then no more,

Q How long did these Japanese stay in the building on that
occasion? | | | .
A From the time they started shooting and bayoneting I

think they must have stayed for about 20 minutes.
Q Did you see them leave the'building? »

/
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A I heard them.
Q What did you do after they left the building, if any-
thing? ' '

A T didn‘f do enything. I was tod weak to do anything.
Q . How long did you remain in the building after you were
bayoneteﬁ? ‘v _
‘A I remained in the building for four nights and four -
days.

Q " Did you receive any medical attention while yon-werefj
there? ‘ '

¢ No. ‘ ‘ _

Q When did you leave the building then?

A I left the building on the morning of the fourth day.
Q Why did you leave the building?

A I suddenly woke up and I found out that the building

was on fire. So I just took the pillow that ﬁasAput under
my'head by 2 1ittle girl, pressed it to my chest and went out

the gate. _
Q" Where did you go from there?
T From there I climbed the high wall out of the building

and went over to the other side where the reét of the people
from the Red Cross were hiding.

Q Can you tell the Comm;ssiﬁn approximately how many ;
people were killed by the Japanese in the Red Crdss Head~
quarters Building on 10 February 1945% )

) Lpproximately 40 people were killed in the building on
February 10, 1945;» ‘ '

Q When you left the building on the fourth day after your

»

151 ' d



injury did you count the bodieé of‘did you have occasion to
observe the bodies throughout the bullding? _
A No. I was in a hurry to leave the building.

Q - Did you see dead bodies there in the building at that
time? - . . |
A I saw the four dead bodies that were nearest to me. for

four days and four nights, and then the building was in such
topsy-turvy condition that I ouldn't - I had no time to look
back. : ' ‘
Q Lt the time the Jepanese first entered the bﬁilding and
as you approéched them did you have any Red Cross insignia
on &our clothes? -
A I was in a nurse's uniform with a Red Cross badge on
my left arm and the Red Cross cap.
Q . Do you know whether there were any Red Cross markirigs
on. the buildings on the outside or not?
A In\ 21l the windows of the building there was a Red Cross
A flag,flying.
Q And how many windows were there in the building?
A fpproximately 14.

CAPTAIN HILL: Cross-examine.
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CROSS EXAMINATION
Q (By Captain Reel) Had this building'been a2 Red Cross
building for some long period of time?

A It has been o Red Cross building for quite e period of time
Q And during the Japanese occupation it was a Reé Cross
building? ‘
A Tt wes still a Red Cross building.

Q  And prior to the 10th of February, 1945, so far as you .

know, there had not been any shooting or killing inside that
building?
A There was no shooting or killing inside the building befor:

~

Februery 10th, 1945.

Q. I think you told us thet there were 40 persons killed on
the 10th of February.

A Approximately 40.

Q How did you know that?
A Becausc in the corridors where we werec there were about

20 who were shot and bayoneted before they bayoneted me.,

Q And you saw this take place?

A Pardon?

Q Did you see this teke place?

A Yes.

Q You saw the 20%? : ;

A | Yes; epproximately. _

Q I think you told us thet in the building four Jepanese
came in who had "anchors"von their capé; is that right?

AL Thet's right. - = |

Q And then four more came in the afternoon, and you are not

sure whether they were the seme four who were there.this mornings‘
. @ i /
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A

That's right.

Did the four who came in the afternoon have "anchors" on
caps? |

The ohe nearest to me had an "anchor" on his cap. -

Did you notice whether the others hafd "anchors" on their

No.
I think you said one of them carried a scber?

Yes.

Was he the one nearest to you?

No. He was the seconC.

Did you notice whether he had an "anchor" on his cap?

I aldn't notice.

But you noticed he.carried a2 saber?

I noticed he carried a saber and a gun.

Will you describe what he wore?

Pardon?

Will .you describe what he wore as neer as you remember?

The things I noticed was thet he had e pair of leggings,

a saber and a gun, and he was dressed in kheki 1like the rest

of them,

Q

leggings, a Saber and a gun?

A

And that is the only distinctlon that you noticed: his
Yes., . , -
CAPTAIN REEL:  Thet's 2ll,
CAPTAIN HILL: Thet's all.

] ) (Witness excused)
CAPTAIN HILL: Miss Florite Loveriza.

GENERAL REYNOLDS: The Commission will recess briefly.
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The people cre invited to take the forward seats, saving the
first row only on the left side of the building:.
(8hort recess.) '
GENERAL REXNGLDS: The Commiseion wiil come to order.,
The Prosecution may proceed. . i
FLORITA LOVERIZA.
celled as o witness on behalf of the Prosecution, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
Q (By Captain 3111) Will you telk just as closely fo the
microphone as you can, please. Please state your neme.
Floritz Loveriza. |
' How o0lé ere you?
32 years old,
' Where do you reside?

> O = O >

At present I am residing et the Netional Psychiatrical

Hospital, Lambueneo, Iloilo.
: » =

Q Whet is your nationelity?

A Filipino.

Q Whet is your business or profession?

A Red Cross nurse.

Q How long have you been ¢ nurse?

A Since 1932. . Lt

Q During the first'part of February, 1945, where were you

employed? o | |
LA Philippine Red Cross..

Q And werec you present Qt the Philippine Red Cross head-~

quarters building on the 10th of February, 1945, when the

>

-

Japanese soldiers came there?
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A Yes, sir.

Q Will you describe to the Commission in your own words
Just what heppened there on that occasion?

A On the afternoon of February 10th, when we were about to
have our supper, we heard shooting outside. Miss Andaya, one
-‘of our Red Cross women, went out to investigete and brought in
';‘child and a2 woman who had beeﬁ shot. We brought the two
“cases into the dispensary for care.

GENERAL REYNOLDS: Will you ask the witness to speak
more slowly, please. Will you repeat the answer to that ques-
tion. _

Q (By Captain Hill) Just start at the beginning again so
that the Commission can hear. They équld not understand,

A s 0n the afternoon of February 10th around 6 o'clock, when
we werc about to start our supper, we heard shooting outside.
Miss Andaye, one of our nurses, went out to find out what was
going on. A woman and a child was taken:in who had been shot_
_b& the Japanese. We brought Epe'girl, the child and the woman
in the dispensary for treatment. Miss Andaya went out then to
investigate what was going on. Dr. De Venecia, our physician,
andkﬁyself prepared to treat with oxygen. When we were -about
to start we heard some more‘shooting, howling and crying of
children and women. . Dr. De Venecia told me to stop, because
we were suspecting that somethiné was going on in the next room
of the building. I covered the patient and then went out of
the dispensaiy. When we were at the door more:shootihg and
howling of children was heard. I then proceeded to the place
where the noise was coming from, but Dr. De Venecia and ﬁyself

went next door to the office, and Dr. De Venecia hid behind the

&

~ .
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steel cabinet and I hid behind the teable.

Whon we were in our hiding place two Japanese came in,
I don't fecognize whether they were officers or soldiers, but
they came in the place where we were in. I saw the Japenese
look at Dr. De Venecia and theh the girl, Erlinda, who was A
kneeling beside Dr. De Venecia, told the Japanese that he was a
doctor. The Japanese was ready to shoot the girl, but she
pleaded that she was a nurse., The Japanege'looked back to the
companion that he had, and after talking heé asked who was the
man besides her. He said he was a doctor, a Red Cross doctor.
The Japanese stood and shot Dr. De Venecia twice, and then the
gun was no longer loaded. They loaded the gun, and while they
were loading the girl, Erlinda, hid unde; the cot, and the
Japanese bayoneted the girl. After that the Japanese proceede«
around the other room, I heard that they were 4.illing some
of the patients and some people in there, because we heard
howling of people as they passed,

COLONEL HENDRIX: We would like for the witness to repea
what she said when she stated ﬁI hear&'sometﬁing.

GENERAL REYNOLDS: Will you repeat thgt, please.
A (Continuing) After bayoneting the girl who hid under the
cot they proceeded around the room, and then I heard -- I could
not see fhém, but I heard women and children moaning. So I
presumed that they must be killing and bayoneting the rest of
the péoﬁle in_that room, -

COLONEL HENDRIX: If it please the Commission, I have an-:
/objection'to meke at this time as to the statement made by the

witness with respect to what she presumes and what she heard as

-
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to statements of qther people., If she heard some sounds, of
course she can testify about’ those sounds, but I believe the
vwitnéss stated somethingvabdut e presqution, and I do not
believe that under the rules of evidence this witness should be
allowed to testify as to 2 presumption on her part.

GENERAL REYNOLDS: Will you repeat that?

THE WITNESS: I heard shooting.

Q - ~(By Captein Hill) What else did you hear. besides the
shooting? : | ’ - | e

"A Moaﬁing and-crying.

Q Did,you seé the Jabanese shoot or bayonet any of the

other pcople in the room besides those you have told us about?
A . I did not see, but I heard shooting and moaning only.

Q Can you tell the Commission approximately how many people
in the office and dispensary pért of the building where‘you
were bayoneted of shat bx‘the“Japandse? i

A The only ones I saw were Dr. De Venecia and then the girl.
under the cot. |

Q Do you know whether there were others in the room shot

or bayoneted? | »

CAPTAIN SANDBERG: 'Will the witness repeat theisnswer
to the last question, please? .

. GENERAL REYNOLDS: Since we were»inférrupted, I would
11ke to ask 1f<thé Defense withdraws the objection to the
testimony in view of her subsequent statement?

COLONEL HENDRIX: For the present, sir, yes; we withdraw
the obieéfion. | | »
Q  (By Captain Hill) Do you know how many_peoplé were
killed, either bayoneted or shot, in the room which you used as
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the office and the dispensary? | : 5
Around ten. '
How long did the Japanésc remain in thet room?
Around five mimutes.

Do you‘know where they went from there?

> O O

I heard footsteps upstairs. They must) have gone prob-

ably up the building. / ,

Q After they left that room did*ygr ﬁkar/ﬁny other noises
i PR

in the building? \.. \§
A After ten minutes --
Q Did\Qou hear any other noises in the building after they

left that-room?

A After they left we heard two Japenese people speeking
outside the building on the street.

Q How long did the Japanese remain in the wuilding?

A After thev counted the dead I think they left, beé;use I
did not heer any more until they went outside.

Q At the time the Japanese came into your room were any of
the civilians in that room 'armed in any way?

A I don't think any was armed. |

Q Do you know whether thc civilians in that building or
anyone else had on that day or at any time previously used that
building for military purposes? ’

A ~ No, sir.
Q- How long‘did,you remein in the building after the‘Japan;
ese left? | ” . ER

A The next morning. We were in our hiding place until

the neXt‘morning, but we removed the dead the next day. We

stayed there until the next morning.

-
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Q And then left the building?

A And left the building lionday morning. We went across

the street because the building was burning. ‘

Q As you left the building did you have occasion as you
went‘through the corridor and hell to observe dead bodies therec
A Yes. I went out ffom my hiding place. Passing the
corridor I saw Miss Andaya. She asked me fo give her a -
stimulant. So I went to the dispensary to get the mediéin%.

I saw fhree peoplé in the dispensary dead, and in the room
~where I was thé}e were fhree or four more people dead. And
passing the giris' toilet thefe were some, I don't know, eround

eight German Jews. I think they were also dead.

Q Where were these German Jews located? In what part of
the building were they? .
A They were hiding in the ladies' rooﬁ.

- Q From what you saﬁ in the building while you were adminis-

N\ .
" tering to Miss Andaya end leaving the building can you tell the

"~ ‘Commission epproximately how many dead bodies you saw there

in the building?
A More then 20.
CAPTAIN HILL: Cross examine. BN
~ CROSS EXAMINATION o
Q (By Cplonel Hén&rixj Did you observe the type of uniforn
the-Japanesé were wearing? | |

A _The color was greenish.

Q - Did yoﬁ notice the ‘type of insignia on any of the uniform
A No, sir; '

Q ° Could you tell whether there were any "anchors" on the. -
‘caps? : | ) /
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A I didn't notice those.

COLONEL HENDRIX: That is all.

CAPTAIN HILL: That is all, unless the Court has some
questions. ' |

GENERAL REYNOLDS: No questions. _
| | (Witness excused)

CAPTAIN HILL: Mr. Lewy.

JOHK K: LEWY | .

called as a witness on behalf of the Prosecution,-having'Seqn
first duly sworn, was eiamined and testified as follows:

DIRECT EXAMINATION

Q (By Ceptain Hill) State your name, please.

A My name is John K. Lewy. | )

Q Where do you reside, Mr. Lewy?

A At 1312 General Licna.

Q How old are you?

A . 28 years old,

Q What is your nationality?

A I am a German refugee.

Q How long have you resided in the Philipﬁine Islands?

A Since October 6th, 1939. \

Q On February 10th, 1945, did you have occasion to go to N
the Philippine Red Cross Headdﬁarters Buiiding 1n Man11a?

A Yes, sir. |

Q .- What timc of the day did you go thqre? _ ’

A I lcft around lunch time, or, I tould say, around lunch
time, ‘. | "

Q  Did anyone éccompany you there?

A ‘Yes. There was o group of German,r?fugees with me,

/
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Q' Can You give the Commission the'names of those persons
who accompanied you to the headquarters building?

A Yes, sir. There wes Mr. and Mrs. Kohnke and their
daughter Irene. That was my fiancee. There was Mr. and Mrs,
Boss. There was Mr. and Mrs. Graetz, Mrs. Karger, and the hous

~girl of Mrs. Graetz,

»

Q Don't talk'qﬁite so fast, please.

A ALl right, sir..

Q Is that all? _

A Yeé, sir.

Q ind how nany7 _

A " There were nine refugees and one hbusegir1‘ That ﬁakes
ten in all. _

Q When you gét to the Red Cross Building ﬁhat did you do? 3
:A Well, we knocked at the door and, you see, our intention

waé'to go down to Pasay.-:

Q. Just tell us what you did when you got to the building.

L A right, sir. We knocked at the door and the nurses
let us in and said"We will be safe here."

Q Why did you go to the Red Cross Building?

A We tried actually to go toﬁPasay, because Mr. Graetz had h
some friends down there, but®the Japanese sentries on 10th
Avenue didn't let us cross the stréet. One of.the officers
even drew his pistol. -Well, ‘I.don't know if he wanted to
shoot, but an&Way he didn't let us cross the road, and he
pointed with his finger over to the Red Cross Building. That
is how it happeﬁed that we went over phere; '

Q Wére'you there in the building on’the evening of that day -

when four Japanese came to ‘the building? d
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"A™ Yes, sir, , o
Q Aboutrwhut time was that? "

A Well, it was on the 10th of February. It was about 5:30
in the afternoon. ’ Pathe,

Q ind in what part of thé bullding were you when these four
Japénesé came to the building? '

A My friends and I were in the ladies' toilet. That W9s&4
our’ living quarters. o

Q Tell the Cogmissioh.Just-what took placé after the
Japanese ceme to the building. |

A The Jepanese started shooting and bayoneting the people.
That is what I saw, - |

Q How many Japanese came into the room whefe you were?

A Three of ihem. .. o P
Q Were they officers or enlisted men?

A There was one officer and two soldiers.

Q' How could you tell that the one was an officer?

A' He had an insignia on his left Chest; he:carried the

pistol and the seber, and I think he was an officer.

Q In the r oom where you were how many people were theref

A There was a group of German Jewish refugees. That makes™
ten. And there was one smell Filipino girl. I don't kiow how
she came in there.

Q - Tell the Commission what happened when these three Japanesc
came into your particular room. |

A Yes, sir, I saw them coming in as I ran downstairs to
the ladies' toilet'to warn my friends to hide, but they. were
right'after'me, and as soon ava was insidg_the toilet they

‘ sfartodshobting. They got first Mr, and Mrs. Kohnke, &nd as.
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Mr. Kohnke fell down I lay next to him. They shot at ﬁe, too,
" but they missed me. They got thern Mrs. Graetz in the right
forearm, and I think they shot Mr, Graetz in the right abdomen,
He tried to get up again, but he wes bayoneted. Mr. and Mrs.
Bogs were in the first toilet compartﬁent, and they asked for
mércy, bﬁt the& were bayqneted. I went there in the secohd
toilet éompartment to hide nmyself. I put my chest and head
between the toilet and the wall and I lay with my back and legs
on the toilet and on the wooden cofer. I saw a Japaneée
soldier coming in with e fixed bayonet, andé he stabbed me once
below my right hip and he got it out and stabbed me again, and
it must have gone right through the skin and it hit the board
thet I waé laying on, end he apperently couldn't get it out
' again, and he started moving on the left and right, end then he -
got it out, and he left and I fainted. That was all I sew.
CAPTAiN\HILL: I ask that this be marked Prosecution's
Exhibit No. 14. |
(Phofdgraph of bayonet wounds was marked Prosecution

Exhibit No. 14 for identification.)

Q (By Captain Hill) I hand you Prosecution's Exhibit No.
14, and ask you to tell the Commissibn what it is, if you know.
A These are the bayonet wounds that I received at the hghds

of the Japanese sergeant that day at the Red Cross Building.

Q Do you know when that picture was teken of you? About
 when? ' ' :
A Thet was about three months ago.
Q To refresh your reéolléction, was it taken on May 15th,
19452 | | )
A It might have been May 15th, 1945. Yes, sir.
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; CAPTAIN HILL: We offer in evidence Prosecution's Exhibi
Ho. 34, =2 e
GENERAL REYNOLDS: ' Is’there objection by the Defense?
COLONEL CLARKE: No, sir. ;
GENERAL REYNOLDS: There being no objection, it will be
recéived in evidence. | |
(Prosecution Exhibit No, 14 for Identification was re-
ceived in‘ evidence and 'so marked. )
Q (By Captain Hill) Could you tell which branch of the
Jopanese Inmperial Forces the three Jgpanese that you saw belong
ed to? | |
A I believe that they did belong to the army because they
had a brown steel helmet, brownish uniform and brownish legging
and the officer, he had an insignia on his left chest, some
silver; I don't know exactly. I was too excited to see dis-
tinctly. | . ‘ |
Q How long did these three Jepanese remain in this ladies!
toilet room?
A Well, I don't think that the whole murder lasted longer
then ten minutes. I was very excited. I couldn't tell exactl:
Q After they left the toilet room did you hear them leave
the building? _
A I did not hear them leave the building, no. -

b

Q How long did you remain in the building after you were
vl ' '
bayoneted?

A I stayed in that building that night. The next morning

I left through a small door. Tt was an annex, a small ware-
‘house. That was ‘the . 11th. o |
Q And how long did you remain there in that annex?
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A- I stayed in that/annex another day and enother night.
That makes the 13th. I went out of there on th; 13th in the
morning because the building next to me was on fire.

: Q 0f the perscns that you have told the Commission that you
saw shot or bayqneted in that roon, how many died as the result
A ' Well, all of them but me -- and the girl, of course.

Q When you left the mcin building to go to the bodega or
waréhouse, didl}ou observe any dead bodies in the corridor or
other parts of the building? _ | '

A" When I loft the building just behind that door was Mrs.
Karger laying. Bhe win shiot.

Q "I meen other than those in the room there about which you
have clready told us. _

A -But I did not see them when I left. I sew them in the

night when they were slceving there,,andAthere were some kids

laying there on the chairs who were dead.

Q ~You saw them that night?
A Yes, sir.
Q Can you give the Commission an egtimate of about how man;

dead bodies you saw there in the building altogether, including

those in the r oom where you were?

A I saw about 13 dend people in all.
Q 13 in 211%
s A Yes. I saw them, )
Q Can you give the‘Commiss10n~an estimate of how many p<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>