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A UANUAL FOR COURTS-~IARTIAL, COURTS OF 

INQrIRY, AND RETIRING BOARDS, AND 


OF OTHER PROCEDURE UNDER 

MILITARY LA'Y. 


INTRODUCTION. 

:\lILITAHY.JUHISI>ICTIOX. 

Sec. 1. nfILITARY JnusDICTIOX is of four kinds: 
1. Military Law; 'which is the legal system that reg

nlates the government of the military establishment. 
It is a branch of the municipal law, and in the Cnited 
States derives its existence from special constitntional 
grants of power. 

2. The Law of Hostile Occupation (:Military Govern
ment); that is, military power exercised by a belliger
ent by virtne of his occupation of an enemy's territory, 
over such territoryanp. its inhabitants. This belongs 
to the Law of 'Var and therefore to the Law of Nations. 
When a conquered territory is ceded to the conqueror, 
military government continues until civil government 
is established by the new sovereign. 

3. Martial Law at Home (or, as a domestic fact); by 
which is meant, military power exercised in time of 
war, insurrection, or rebellion, in parts of the country 
retaining their allegiance, and over persons and things 
not ordinarily subjected to it. 

4. Martial Law applied to the Army; that is, mili 
tary power extending in time of war, insurrection, or 
rebellion over persons in the military l>ervice, as to obli
gations arising out of such emergency and not falling 
within the domain of military law, nor otherwise regu
lated by law. 
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The last two divisions are applications of the doctrine 
of necessity to a condition of war. They ~pring from 
the right of national self-preservation. 

Sec. II. THE SOURCE OF :MILITARY ,TCRI';DICTIOX is 
the Con8titution; the "pec~fic pr()l'i.,iol/.~ relating to it 
being found in the powers granted to Congre~s,.in the 
authority vested in the President, and in a provision of 
the Fifth Amendment. 

:2. Military Law i~ (lerived from both H'riften and 
Cllu:rittCII :;lIul'ces. 

The lI-l'ittl'lI 8111/ I'ec" are the Articles of 'Val'. adopted 
as a part of the ReYisl'd Statutes of the Unitpd States 
in H)~-i an(l since amended in some particulars; other 
statutory pnactments relating to the military service; 
the Army Rpgulations; and general and f<pecial orders, 
and decisions promulgated by the 'Yar Department and 
by department, post, and other commanders. 

The UlIIl'I'ittf'lI 811111'1'1' is the' "custom of war," con
sisting of tlw cnstoms of the servicf' both in peace ana 
in war. 

Sec. III. ~IrLITAl{Y TlHBCNALS are ofthree kinds, viz: 
1. Courts-Martial (including summary conrts), for 

the trial of offenders against military law. 
:2. Courts of Inquiry, for examining transactions of, 

or accusations or imputations against, officers or sol
diers. 

3. Military Commissions, for the trial of offenders 
against the laws of war awl under martial law foundf'd 
in necessity. 

AUHEST AXD COX},TNE::\IEXT BEl·'OIO'; THIAL.' 

Sec. I. ARREST O~' OFFICERS.-·"Officers charged with 
crime shall be arrested and confined in their barracks, 
quarters, or tents, and deprived of their swords by the 
commanding officer.'" 

1 Olllist{ioll of arrpst dops Hot afll-'ct tilt' jurisdidinn of a ('ourt. 
"fi"th A. \\'. 

http:Congre~s,.in
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2. "Only commanding officers have power to place 
officers in arrest, except as provided in the twenty
fourth Article of War. An arrest IIlay be ordered by 
the commanding officer, in person or through a staff 
officer, orally or in writing. "1 

3. "An officer arrested will repair at once to his tent 
or quarters. and there remain until more extende<1 
limits have been granted by the commanding officer. 
Close confinement will not be enforce<1 t'xcept in cases 
of a serious nature." , 

4. "An officer in arrest will not wear a sword nor 
visit offidally his commanding or other superior officer, 
unless directed to do so. His applications awl requests 
of eyery nature will be made in ·writing.·' 3 

;;. "Officers will not be placerl in arrest for light 
offenses. For these the censure of the comman<1ing 
officer will generally answer the purpose of discipline. 
Whenever a commawling officer places an officer in 
arrest and rel<?ases him without preferring charges he 
will mak<? a written report of his action to the depart
ment cOllunander, stating the cause. The department 
commander, if he thinks the occasion requires, will call 
on the officer arreste<1 for any explanation he may desire 
to make, and take such other action as he may think 
necessary, forwanling the papers to The Jl.lilitary Sec
retary of the Army for file with the officer's record, or 
for further action."· 

6. "A me<1ieal officer, charged with the commission 
of an offense, need not be placed in arrest until the 
eourt-martial for his trial conyenes if the service would 
be inconvenieneed thereby, unless the charge is of a 
flagrant character." r, 

7. "When an officer is put in arrest for the purpose 
of trial, exeept at remote military posts or stations, the 
offic<?r by whose order he is arrested shall see that a 
copy of the charges on which he is to be tried is served 

------~.----

1 Pal'. !I:.!!I..\. H. :; [,I., n:tl. ;, Id., !l:~~. 

:? Id .. !1:JtI. "Id., H:H. 
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upon him within eight days after his arrest, and that he 
is brought to trial within ten days thereafter, unless the 
necessities of the service prevent such trial; and then 
he shall be brought to trial within thirty days after the 
expiration of said ten days. If a copy of the charges be 
not served, or the arrested officer be not brought to 
trial, as herein required, the arrest shall cease. But 
officers released from arrest, under the provisions of this 
article, may be tried, whenever the exigencies of the 
service shall permit. within twelve months after such 
release from arrest... ] 

Sec. II. ARREST AND CONFINE)IENT OF SOLDIERS. 

1. NoncoIDl11isliioned officers against whom charges 
may be preferred for trial will be placed in arrest in 
their barrarks or qnarters. They will not be confined 
in the guardhouse in company with privates. except in 
aggravated eases or where escape is feared.' 

2. Noncommissioned officers in arl'est will not be re
quired to perform allY duty in which they may be called 
upon to exercise command. Noncommissioned officers 
in cOl/jinement will not be sent out to work. 

S. Soldiers against whom rhal'geH may be preferred 
for trial by sUlllmary court will 110t he confined in the 
guardhouse, but will be placed in arrest in quarters, 
before and during trial and while awaiting sentence, 
except when in particular caRes re,traint may be 
necessary. ;j 

4. Privates against whom charges may be preferred 
for trial by generl'J court-martial will be confined in the 
guardhouse before and during trial. \Vhile awaiting 
trial and sentence, or undergoing sentence, they will, if 
practicable, be kept apart from privates confined for 
minor offenses or by sentence of an inferior court.' 

171 st A. W, 
2 Par. 9:lli, A. n. As to V1acilljl; soldiers in irons, ~lPe pugf' (;/, pal'. ~,1)1I.'4. 
!i Pal'. (140, A. n. 4 Id., nag. 
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5. Privates in confinement awaiting trial will not be 
sent to work with prisoners undergoing sentence if it 
can b3 avoided; but may, in the discretion of the com
manding officer, be required to attend drills or be sent 
to work during the usual working hours under charge 
of a special sentinel. J 

6. Privates in arl'cst may, in the discretion of the 
commanding officer, be required to attend parades. 
inspections, drills, school, or other military duties and 
to assist in policing in and around their barracks. 

7. Except as provided in the 24th Article of 'War, or 
when restraint is necessary, no Roldier will be confined 
without the order of an officer, who shall previously 
inquire into his offense. Arrest or confinement without 
trial as a punishment for an offense is forbidden. An 
officer authorizing the arre,t or confinement of a soldier 
will, as soon as practieablp, rpport the fact to his com
pany or detachment cOIlllnander.' 

Sec. III. GEXERAL PlwnsIOxs RELATlXG TO THE 
ARREST OF OFFICERS AXD SOLIllEHS. 

1. ., No * * * officer commamling a guard shall 
refuse to receive or keep allY prisoner committed to his 
charge by an officer belonging to the forces of the 
United States; prod<led the officer committing shall, at 
the same time, deliver an account in writing, signed by 
himself, of the crime charged against the prisoner.'''' 
.. Every officer to whose charge a prisoner is cOlllmitted 
shall. within twe'nty-four hours after such commitment, 
or as soon as he is relieved from his guard, report in 
writing,' to the commanding officer, the name of such 
prisoner, the crime charged against him, and the name 
of the officer committing him. * * .,. ,..-, 

2. " If there are any prisoners with no record of charges 
against them, the old officer of th€ clay will report that 

1 Par. nau, A. H. :! Iii., 9:~H awl n:rj. "67th A. W. 
4 This rpport is usually writtf'Il in the" Gllal'f1 Heport J3ook, n alld pre

sented to the cOllllllantiing ollkf'1' by the old otlic{'r of the day at guard 
monnting. 

:'(;Htll A. W. 
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fact to the commanding officer, who will give the nec
essary instructions." 1 No officer or soldier put in ar
rest or confinement will be so restrained more than 
eight days, or until such time as a court-martial can be 
assembled.' 

ll'al'. ~Hl. A. R. :1 70th A. ,,-, 



COURTS-MARTIAL. 

co:\rpO~ITIOX. 

1. COURTS-:MARTIAL are composed of commissioned 
officers only. All officers of the Regular Army, except 
those on the retired list! are eligible for detail for the 
trial of offenders belonging to the Regular Army;' but 
no officer will be detailed for the trial of an officer 
superior to himself in rank when it can be avoided." 

2. Officers of the Regular Army and of the lUarine 
Corps, detached for service with the Army by order of 
the President, may be associated together for the trial 
of offenders belonging to either of these bodies.' But 
with this exception officers of the Regular Army are 
not competent to sit on courts for the trial of offenders 
belonging to other forces. 5 

3. Officers of volunteers and of the militia, when the 
latter are called into the service of the United States, 
are competent to act as members of courts for the trial 
of regular officers or soldier~. Militia officers are also 
competent to sit upon courts for the trial of volunteers. 
But courts-martial for the trial of the militia must be 
composed of militia officers only'· 

4. In the United States military service, the follow
ing-named courts-martial are authorized: 1st, the 
"General Court-martial;" 2d, the "Summary Court;" 

1 ~ec. 1259, H. S. 
:!Colltract 8Ul'geolls, dental Rurgeons, and vdcl'iuHrians are Bot ('ligibl(' to 

sit, awl dHlplains arC' not in practice dptailt'd as IlH'miwl'8 of gt'liprai ('011l'tl'\
lIIartiai. 

:qUth A. \r. 47Hth A. \V. r·jith .\. ,,', ti;}:l: Stat., 771i, ~(>C. 8. 

(11) 
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3u, the "Garrison Court-martial;" 4th, the "Regi
mental Court-martial." 

r.. The General Court-martial, being the most impor
tant, will be first considered-the others. ordinarily 
called" Inferior Courts-martial," in the oruer named. 
But, as all courts-martial have much in common in 
regard to their jurisdiction, procedure, punishment, 
etc., the text may, as a rule, be regartled as apposite to 
all, unless the general court is specially mentioneu. 
Exceptions in regard to jurisdiction, etc., will be made 
as each inferior court is considerel1. 

6. A General Court-martial may consist of any num
ber of members from five to thirteen, inclusive, and a 
judge-advocate: bnt of llot leRs than thirteen members 
when this number can be convened without manifest 
injury to the service.! \Vhen, in the course of a trial, 
the court is reduced in number by reason of absence, 
challenge, or the relieving of members, it may proceerl 
with business so long as .fire members remain. \Vhen 
from any cause a gene:ral court is reduced below the 
minimum, five, the l'emaiIiin!; members should direct 
the judge-advocate to report the fact to the convening 

. authority, and await further orders. In such a case, 
if the trial has not been entered upon, new members 
may be arMed; but if any testimony has been taken, 
the court should preferably be dissolveu and a new one 
ordered.' 

COXSTITUTIOX. 

1. The President is empowered to institute general 
courts-martial-1st, as Commander-in-Chief of the 
Army, under the Constitutioll: 2d, in the special con
tingency mentioned in the next paragraph; 3d, in the 
particular cases provirled for by section 1230, Revised 

. Statutes. 

lj'Tlth A. "", "Adeci:o:;ion of the appointing lluthOl';tyas to ttn' 1l11lllher 
thnt ('an ue assemble!1 without illjul'~' to tilt' SPl'vic(' is {'onc1u8h'I'." (Par. 
!It)1, A. R.) 

2 For f01'1Il of ord('r fot' Kt'IH'ral (,Olll't, l';t'i' pa~i' 1.t~, 1'(1.'~.1. 
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2. Any general officer comman(ling an army, a terri 
torial divi;;ion, or a department, or colonel commanding 
a separate department, may appoint a general court
martial whenever nece~sary.1 Bnt when any snch com
mander is the accuser or prosecuter of any o.ffker under 
his command the court must be appointed by the Presi
del/t.' In time of war this power is extended to the 
commander of a tactical division or of a separate bri 
gade: but in this case when such commander is the 
accuser of any person under his command the court 
must be appointed by the ne:1't Muller cOlnnwndn·." 

3. The Superintendent of the United States Military 
Academy has power to convene general conrts-mar:ial 
for the trial of cadets, subject to the same limitations 
and conditions now existing as to other courts-martial. 4 

4. The officer who appoints a conrt-martial-general, 
garrison, or regimental-may dissolve it, and control 
its existence, but not the subject-matter of its delibera
tions. In the absence of special orders or legislation to 
that effect, personal pre"ence within the territorial 
limits of his department is not essential to the validity 
of commands given by a llepartment commallller to be 
executed within such limits, snch, for instance, as the 
appointment of a court-martial." 

.H'RISDICTIOX. 

Sec. 1. Courts-martial derive their existence solely 
from acts of Congress, and their jurisuiction is limited 
to the purpose of the maintenance of military disci
pline. Their decisions, within their juris(liction, are 
not reviewable hy any courts whatever." The ilOth 

1See par. 4, thb articlt·. 

!!'j:!(l A. ,r..\s to when a eOlUlllilll4lt'!" i~ H the al'('I1:-{;'1' or pros('('utOl"," 


see 1H)(c:4 Opin .•J. A. G., §§ lRIi, 1;-1.7, 1~~. 
"7:1,1.\. W. 
"Set', 1:~21i, H. l"\. 

:':-il'(' lut!'. UI:l, .\. H. TIlt' anthority to COllvelW a ,(,onrt-martial or to 

l'l'iieY(' or df'tail 1I1f.'wlJ('l"''''l Ph' .. ('all lIot he d('It'gah'tl to 1\ ~taff otlic('l' during\ the uh!:ietlce from lib dt'pal'lmt'nt of tilt, COlllmander (Digr-st Opin .•T. .A. G., 
§ I~:;). 

IjS~'e nig(,~t ()pin,.J, .\. (1., §!1!1~, awiliote. 
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Article of "Val' relates to an exceptional procedure, not 
necessary to consider in this connection. 

2. Courts-martial have exclusive jurisdiction to try 
acts constituting military offenses only, and also juris
diction to try acts which, besides constituting military 
offenses, are civil crimes. In the latter case the military 
ordinarily gives precedence to the civil court; in general, 
however, that jurisdi~tion which has fiJ'st fully attached 
is properly allowed to have the precedence, and when 
an officer or a soldier has been arraigned before a duly 
constituted court-martial for an offense triable by it, 
the jurisdiction thuH attached can not be set aside by 
the process of a State court.! 

3. As regan/s pel'l;QIIS, courts-martial have jurisdic
tion, at all times and ill all places, over officers and sol
diers of any troops, whether militia or others, mustered 
and in pay of the United States,' over officers and sol
diers of the marines, when detached for service with 
the Army," over persons who fraudulently enlist in the 
service of the United States and receive payor allow
ance thereunder,' and over offenders, in general, to 
whom, owing to the commission of a crime, military 
jurisdiction has legally attached-as. by an arrest or 
confinement-before expiration of term of service, pro
vided such jurisdiction is not terminated by their dis
charge. This jurisdiction over persons in the military 
service covers all military offenses committed by them, 
whether witbin or beyond the territorial jurisdiction of 
the United States. Military offenses are not territorial. 

4. As a rule, military jurbuiction eJl(ls when a sol
dier is discharged. The present excl'ptions to this rule 
are, discharged officers and soldiers guilty of fraud 
against the lTnited States under the fiOth Article of 

l:O;C(' Higl'st UI)in ..1. A. (~., § lO:~lj, :llllll1nl\'s. 
~n4th A. \". This illclwlt·s J'(~tirt'<l oHieers and !'oldier.'!. 
::S~~('. 11;~1, H. :-;, 
...\ctof .JlIly ~7, l~~'~; :-:('1' C. 4). :,7, .\. (:,.0., 1l"~J~ . .l /mlld"r"JlI (,1IJi..4H1l'1d 

is all enlistlllpllt IU·Ot'un·t! by IlwallS of a willful misrl::'pl"bt'utath!1l in rq!anl 
t(J a qualilkatioll (~r diHtlualitkatioll for f'ulistlll"llt, 01' by illtl'lltiunal ("011
('{'almt'lit of a di:O:!IU<llifjcation, wIdth has had tlle ('fft'ct of tHusing the ('11
listlllent of It lIlall not qualified to he It soldier, and who bllt for sl1ch fab-f' 
revrf:'l:wutatioll or cOfl('pailll(,lIt would have lH'en n'jl'rted. 
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\Var; discharged officers granted trial after summary 
dismissal, under section 1230, Revised Statutes; and 
general prisoners. 1 

5. In time of 1car this jurisdiction extends to "all re
tainers to the camp and all persons serving with the 
armies of the United States in the field, though not 
enlisted soldiers;"" to any person who "relieves the 
enemy with money, victuals, or ammunition, or know

. ingly harbors or protects an enemy;":\ orwho "holds cor
respondence with, or gives intelligence to, the enemy, 
either directly or indirectly;'" and to spies. 5 

6. A.~ regards o.tTenses, the jurisdiction embraces, the 
offenses specifically defined in the Articles of War, or 
inclucled under the general terms of the 61"t and 62d 
articles; the offense of military persons trading with 
the enemy.. an<l that of frauclulently enlisting in the 
service of the United States.' 

7. A court having once duly assumed jurisdiction of 
an offense and person, can not, by any wrongful act of 
the accused, be ousted of its authority or clischarged 
from its duty to proceed fully to try and determine, 
according to law aml its oath. Thus the fact that, 
pemling the trial, the accused has escaped from mili 
tary custody. furnishes no ground for not proceeding to 
a finding, and, in the event of conviction, to a sentence, 
in the case; and the court may and should find and 
sentence as in any other case. 

Sec. II. General Courts-Martial have, as l'egan/s per
sons and with /'(jerence ta allier cOlll'fs-l1w1,tial, exclllsive 
jurisdiction over officers,' cadets,' and" candidates for 
promotion." ,,, Over enlisted men, other than candidates 

1 Ad allpnlY('d .Julle 1~, 1})!l8, pagt> l:W, post. 
"G3d A. \\'. 
"IMh A. W. 

4 46th A. W. 

[, Spc. 13-t:~, H. 8. 

HSees. 530U nlHi 5:)1:~, H. S. 

j Act of .July :n, lK!lij t;pe G. O. [)i, A. G. 0., 1~n2. :For definition (If 


frHlI<iult'nt enlistmellt, f'ee page H, Bote 4, (llIle, 
'~:l<l A. \\'. 
~ Sec. 1:J:W, H. S. 
}t) Act of July ;JO, l~~I:!j tL U. ';!I, A. U. 0., Itloa. 
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for promotion, anrl general prisoners, they have concur
rent jurisdiction with the inferior courts I in cases cogni
zable by the latter.' 

2. A.~ I"I'[Jards ((lJenses,3 they have e.l·cIusiL·e jllrisdic
tion over all offenses punishable capitally,' and over 
those set forth in the 58th Article, when committed in 
time of war. Over other offenses they have CUllC"lTCnf 

jurisdiction with the inferior courts: but all offenses 
for which the limit of punishment is in excess of the 
limits of the punishing power of an inferior court, as 
well as all serious noncapital offenses for which limits 
of punishment have not been prescribed, will, when 
practicable, be tried by general court-martial. 

CIL\.HGES A~D Sl'J·;CIFICA'.I.'IONS. 

Sec. L A military charge corresponds to a cieil in
dieiment. It consists of two parts-the technical 
"ellUl'ge," which designates the allegetl offense in gen
eral terms, and the" specification," which sets forth 
the facts constituting the same. The requisite of a 
charge is. that it shall be laid ullller the proper Article 
of \Var or other statute: of a specijication, that it shall 
set forth fads sufficient to constitute the particular 
offense. Under the general term" charges," any num
ber of technical charges and their specifications may be 
included. 

2. When an Article of War relates to but one kind of 
offense, the charge may be laW as a violation of such 
article. If the offense has a technical name or descrip
tion known to the service, such as "Desertion," "Ab
sence-without-leave," ., Sleeping on post," etc., it may 

1 They have ('QIH'UlTC'llt jnri~(lkti{lll witli garri!;on and fPj,,dnwntnl ('Olll'ts

martial ill time of war over the persons lJIentiolicti III the G:~d A. 'V. 
~ Par. HtiG, A. H., pre~('l'ibl'iS that 1l01l('Ollllllissiuul'd ottkl'rs willllot, if thl~Y 

oiJjl'ct therdo, he broug-ht to trial bpfore regimental, garrisoll, or 8umnllu'y 
courts-lIlartial without the authority of tlle officer cOlllpetl'llt to onler their 
trial hy ~!l'Heral court-martial. SN~ also act approvpd .June 18, 18H8, palore 
I:W, JlfI.~'. 

3 Military nfft'nsP:-i, whel'l'~o(>\'cr cOllllllilted, are punisilable under the 
Artil"lt':o! of War; see page 14, par, a, wde. 

'83d A. W. 
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he charged simply as snch, or, preferably, abo laitl 
under the appropriate Article of \Var. A charge laid 
under the GIst Article of War will properly describe 
the offense as" conduct unbecoming an officer and a 
gentleman." A charge laid under the G2d Article of 
\Var lllay give the name or description of the offense, 
alleging it to be "in violation of the (i2d Article of 
·War," or may r1escribe it as "conduct to the prejm1ice 
of gooll order amI military discipline." 

3. \Vhen an offense is specifically provided fur in an 
Article of \Var the charge will be laid uurler that article 
and not umler the G2d Article. Especially is it wrong to 
lay a charge under the G2d Article when the offense falls 
under an article which prescribes a fixed punishment. 

4. In case of an absence from any appointed parade, 
drill, or other exerci~e, but not from the limits of the 
post, the charge shoulll be laid under the 3!3d Article of 
"·ar; in case of absence from the post. or command, 
uuder the :32cl; and sometimes, in o]"(ler that the court 
may be able to judge of the full nature of the offense, 
under hoth,aswhen some duty, other than an ordinary 
roll call, is neglected; e. g., when a soldier, regularly 
detailed for guard, absents himself not only from guard 
mOllnting but also from his post. 

5. Soldiers found drunk on any guard, party, or other 
duty after having actually entered upon such duty, but 
not until then discoverecl to be drnnk, should be 
charged with violation of the 38th Article of \Var. 

G. Accused persons will not be joined in the same 
charge, nor tried on joint charges, unless for concert 
of action in an offense. To warrant the joining of 
several persons in the sallle charge, the" offense must be 
such as requires for its commission acornbination and 
must have been coltlltlittecl in concert, in pursuance of 
a common intent. 

7. As to whether an act which is a civil crime is also 
a military offense no rule can be laid down which will 
cover all cases, for the reason that what may be a 
Illilitary offense umler certain circumstances Illay lose 

3609-2 



18 CHARGES AXD SPECIFICATIOXS. 

that character under others. For instance, larct'ny by 
a soldier from a ciyilian is not always a military crime. 
but it may become such in consequence of the particu
lar features, surroundings, or loc.tlity of the act. 'Yhat 
these may be can not be anticipateu witli a sweeping 
rule, comprehensiye enough to proviue for every possi
ble conjunction of circumstances. Each case must be 
considered on its own facts. But if the act be com
mitted on a military reservation, or other ground occu
pied by the arll1~-, or in its neighborhood, so as to be in 
the constructive presence of the army; or if committed 
while on duty, particularly if the injury be to a mem
ber of the community whom it is the offender's duty to 
protect; or if committed in the presence of otht'r sol
diers, or while in uniform; or if the offender use his 
military position, or that of another, for the purpose of 
intimidation or other unlawful influence or object
such facts would be ~uffieient to make it prejudicial to 
military discipline within the meaning of the 62d 
Article of 'Yar. 

Sec. II. The specification need not possess the tech
nical nicety of an indictment at common law. A bald 
statement of facts is sufficient, provided the legal 
offense itself be distinctly and accurately described.' 

2. In order that the accused may be left in no doubt 
as to the precise offense with which he is charged, the 
time and place of the commission of the offense should 
be stated as accurately as possible. 'When any doubt 
exists as to the exact date anu locality, it may be stateu 
that the act specified was committed" on or about" a 
certain time, or "at or near" a given place. In pre
paring several specifications under one charge, the time 
and place of the alleged offense should he given in each. 

Sec. III. l\Iany of the Articles of War include two or 
more offenses. When a charge is to be laid under such 
an article, the particular offense committed should be 
stated. A specification in an alternative form is bad 

1 Digest 0l'iu. J. A. G., § 695, and note. 
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pleading. For example, it is wrong to allege" selling 
0/' through neglect losing," in violation of the 17th 
Article of 'Var. 

. 2. The prosecution is at liberty to charge an act 
under two or more forms, when it is doubtful under 
which it will more properly be brought by the testi
mony. In the military practice, the accused is not 
entitled to call upon the prosecution to elect under 
which charge it will proceed in such, or indeed in any, 
case. 

Sec. IV. "Before forwarding charges they will be 
carefully investigated by the commanding officer, or an 
officer designated by him, other than the officer prefer
ring the charges, and in forwarding the charges the 
name of the officer making the illve~tigatioll will be 
noted in the commanding officer's indorsement. The 
commanding officer will state in his indorsement 
whether or not, in his opinion, the charges can be sus
tained." J Before referring to summary courts charges 
for which th3 maximum limit of punishment that may 
be awarded is greater than one month's forfeiture and 
confinement, commanding officers will cause the accused 
to sign a statement on the charge sheet as to whether 
or not he consents to trial by summary court. A note 
of this statement in each case will also be entered on 
the monthly report of trials by such court. 

2. Charges against an enlisted man forwanled to the 
authority ordering a general court-martial. or sub
mitted to a summary, garrison, or regimental court, 
must be accompanied by the proper evidence of pre\i
ous convictions.' "General courts-martial will con
sider only such evidence of previous convictions as is 
referred to them by the convening authority.'·:l 

3. Charges against an enlisted man forwarded to the 
authority competent to order a general court-martial 
for his trial will also be accompanied by a statement of 

1 Par. fH;2, A. n. :2 Td. OGl antI !Hj3j St'C page 47, par. 2, pm'.I. 3 Td. 970. ~ 
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service l in accordance with the form given on page 141. 
post. III case of a deserter the surgeon's report required 
by paragraph 124, Army Regulations, will also be for
warded with the charges.' ' 

Sec. V. After charges have been formallyi'eferred by 
competent authority to a court-martial for trial, the 
court is not authorized in its discretion and upon its 
own motion, to strike out a charge or specification, or 
,to direct or permit the judge-advocate to drop, or with
draw, such charge or specification, or to enter a nolle 
prosequi as to the same. For such action the authority 
of the convening officer is requisite. \Vhere, however, 
by a special plea or objection, an isslle is made by the' 
accused as to the sufficiency of any charge and specifica
tion, the court, without referring the question to the 
convening officer, is empowered to sustain the plea or 
objection, and quash or strike out the charge. 

2. Charges should be signed by a commissioned offi
cer, but a contract surgeon or dental surgeon may sign 
charges against an enlisted man.:) 

ADDITIOXAL CHAnGES. 

1. After the accu~ed has been arraigned upon certain 
charges, has pleaded thereto, and the trial on the same 
has been entered upon, new and additional charges, 
which the accuse(l has had no notice to defend, can not 
be introduced or the accused required to plead thereto. 
Such charges should be made the subject of a separate 
trial, upon which the accused may be enabled properly 
to exercise the right of challenge to the membel'S of the 
court and effectively to plead and defend. 

OnGAXIZATIOX. 

1. The authority appointing a court-martial designates 
the place for holding the court, the hour of meeting, 
the members of the court, and a judge-advocate.. 

1See page 62, par. 6, pOIlI, and par. nGI, A. H. 

2 }'or form, St'fl page 141, prJol(l. 


:I Par. 14~1, A. R. i Pars. !If,l and !Jr)2, A. H. 
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2. Courts will be assembled at posts or stations where 
trial or examination will be attended with the least 
expense. They will, as far as practicable, hola their 
sessions so as to interfere least with ordinary routine 
lluties. 

3. A general eOllrt-mai'tial assembles, at its first ses
sion in accordance with the onler convening it; there
after, according to adjournment. The members wear 
dress uniform, or service uniform in commands not 
provided with dress uniform, with their sabers; the 
judge-advocate and the accused appear in the same 
uniform as the court wifhout side arms. Military wit
nesses wear the same uniform HS the court with side 
arms. The accused should not be brought before the 
court in irons, unless there are good reasons to believe 
that he will attempt to escape or to comluct himself in 
a violent manner; but the fact that a prisoner has been 
tried in iron" ca,n not, in any case, affect the validity of 
the proceeding~. 

4. When the court is ready to proceed, the members 
take seats at a table provided for their use; the presi
dent sits at the head of the table amI the other members 
at his right and left alternately, according to rank. 
The judge-advocate sits at the foot of the table or at a 
separate table; the accused and his counsel at a table 
provideel for them amI placed in a convenient position. 
A witness, when testifying, is seateel near the judge
advocate, and the reporter at a table placed near the 
wituess' chair. 

5. The orner of procedure is given in detail in the 
"form for record of a general court-martial," page 142, 
post. During the reading of the order convening the 
court anrl the arraignment, the jl1llge-arlvocate and the 
accuseel shoul<1 stand; while the court and the judge
advocate are being sworn, all stand; when a reporter, au 
interpreter, or a witness is being sworn, he amI the 
judge-advocate Hhoultl stand; and when the jurlge-advo
cate, the accl1sed, or his counsel addresses the court, he 
should rise. 
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G. Tbe organization of the court is complete on the 
swearing in of the members and the jndge-advocate. 

THE ~rEMBEns. 

1. Members of a court-martial will be named in the 
order appointing it, ill accordance with their rank. 
They will sit accoruing to rank as announced, and will 
"behave with decency an<1 calullless." I A court-martial 
has no power to punbh its members, but a member is 

- liable for improper conduct as for any other offense 
against military discipline. Improper words used by a 
member shoulu be taken down in writing, and any dis
orderly conduct reported to the appointing authority.' 

Reading of newspapers or other evidence of inatten
tion by members of a court-martial during its sessions 
constitutes a violation of duty to the prejudice of good 
order anrl military discipline. It is the duty of the 
president of the court to admonish against such inatten
tion, and charges may be preferred against a member 
who uoes not heed the admonition. 

2. "Members of a court-martial, in giving their votes, 
shall begin with the youngest in commissiou:'3 In all 
deliberations the law secures the equality of the 
members. 

3. When a member is prevented from attending a 
session of the court he will communicate the cause to 
the judge-advocate, so that the same may be entered in 
the record of proceedings. If he fails to do so it is the 
duty of the president at the next meeting of the court 
to call upon him for such explanation as he may desire 
to make. 

4. A member stationed at the place where a court
martial sits is liable to duty with his command during 
adjournment of the court from day to day.' 

1 Par. 951, A. R., and tbe 87th A. W. 
2 Par. 95t, A. H. 
39:)th A. ,,~. A tie vote Oil the .fi/ldiil(JI~ is n. vote of "not guilty;" a tic 

yote 011 a proposed s('utpilce or 011 any objection or lIlotion is a yote ill the 
negative. 'I'lie selltence is not adopted, and the objection or motion is not 
sustained. 4 Par. 952, A. R. 
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TUE PHEST])EXT. 

1. "A president of the court will not be announced. 
The officer highest ill rank present wi:l act as presi-' 
dent. "1 Besides his duties and privileges as a member. 
the president is the organ of the court to maintain 
order and conduct its business. He spea,ks and acts for 
the court in every instance where a rul,) of action has 
been prescribed by law, regulations. or its own resolu
tion. He administers the oath to the ;,udge-advocate 
and authenticates by his signature all acts. orders, and 
proceedings of the court requiring it. 

TIlE .JL"DGE-ADVOCATE. 

1. "The judge-advocate * * shall prosecute in the 
name of the United States, but when the prisoner has 
made his plt'a he shall so far consider himself counsel 
for the prisoner as to object to any leading question to 
any of the witnesses, and to any question to the pris
oner, the answer to which might tend to criminate 
himself. " ~ 

2. Before the cOllrt assI'mblesthe judge-advocate should 
note and report to the convening authority any irregu
larity in the order convening the court and see that the 
charges are technicallyaIlll correctly drawn. He may 
ordinarily correct obvious mistakes of form, or slight 
errors in name, dates, amounts, etc., but he should not, 
without the authority of the conYenin;f officer, make 
substantial amendments in the allegations, or-least of 
all-reject or withdraw a charge or specification. or en
ter a nolle p1'Osequi as to the same, or substitute a new 
and distinct charge for one transmitted to him for trial. 

3. The judge-advocate should acquaint the prisoner 
with the accusations against him, inform him of his right 
to have counsel,3 and to testify in his own behalf, and 
furnish him with a copy of the charges, if desired. He 
may ask a prisoner how he intends to plead; but, when 
the accused is an enlisted man, he shoulll in no case try 

11>ar. 953, A. R. 290th A. W. !1 Spe page 25, post. 
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to induce him to plead guilty or leave him to infer that 
if he does so his punishment will be lighter. When the 
accused determines to plead gnilty the judge-advocate 
should advise him of his right to introduce evidence in 
explanation of his offense, and should assist him in secur
ing it; and if the charge be desertion, the jUdge-advocate 
should satisfy himself that the accused understands 
that such plea will be an admission of his unauthorized 
absence with the intention of not returning: 

4. The judge-advocate should also, before the court 
assembles, obtain a suitable room for the court, see that 
it is in order, pl'ocure the requisite stationery, summon 
necessary witnesses,' make a preliminary examination 
of the latter, and as far as possible systematize his plans 
for conducting the case. 

5. Dll1'ing the trial the judge-advocate conducts the 
case for the Government. He executes all orders of 
the court; reads the convening order to the accused; 
swears the members of the court, the reporter, inter
preter, and all witnesses; arraigns the accused; exam
ines witnesses; keeps, or superintends the keeping of, a 
complete and accurate record of the proceedings,' and 
affixes his signature to each day's proceedings. 3 In con
junction with the president of the court he authenticates 
the record by his signature,S and at the end of the trial 
transmits the same to the convening authority" ·When
ever, by reaSOll of the death or disability of the judge
advocate occurring after the court has decided on the 
sentenct', the record can not be authenticated by his 
signature, it must show that it has been formallyap
proved by the court and must be authenticated by the 
signature of the president." 

6. While the court is in open session the judge-advo
cate should respectfully call the attention of the court 

1 SeE" page 33, pORt. 
2 For form for rer(Jl'u, se(' pagp 14:2, po~/. 
"Par. 987, A. R . 

.. Id., 9~9. The proceedings of all courts appointed by the Presioent will 
be sent direct to th(> 8ecl'f'tary of "-aT. (Par. 924, AN.) 

• Id., 987. 
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to any illegalities in its action, and to any irregularities 
in its proceedings. He should act as legal auviser of 
the court so far as to give his opinion upon any point 
of law arising during the trial, when it is askeu for by 
the court, but not otherwise. 

7. lVhen a COllrt sits in closed session the juuge
a(lvocate will withuraw, and when his legal advice or 
assistance is required. it ·will be obtaineu in open court.! 

8. Throughout the trial the judge-advocate should do 
his utmost to present the whole truth of the matter in 
question. He should oppose every attempt to suppress 
facts or to torture them into false shapes, to the end 
that the evidence may so exhibit the case that the court 
may render impartial justice. 

9. The judge-advocate should. regard his duty toward 
the accused as not strictly limited by the 90th Article 
of ·War, and when the latter is ignorant and without 
counsel the juuge-advocate should take care that he 
does not suffer upon the trial from any ignorance or 
misconception of his legal rights. and has fnll oppor
tunity to interpose such plea" anll make snch defense 
as may best bring out the facts, the merits, or the ex
tenuating circumstances of his case. 

10. Whenever the court adjourns to meet at the call 
of the president, the judge-advocate will notify the 
members of the time designated by the president for 
reassembling. 

COUXSEL. 

1. The accused is not of right entitleu to counsel, but 
the privilege is almost invariably conceded. anll if re
fused, such refusal may be grounrl for the disapproval 
of the proceedings.2 

2. The commanding officer of a post where a general 
court-martial is convened will, at the request of any 
prisoner who is to be arraigned, detail a suitable officer 
as counsel for the defense. If there be no such officer 

1 Par. 955, A. R. " Digest Opins. J. A. G., § 984. 
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available for detail the fact will be reported to the 
authority appointing the court for his action.! 

3. An officer detailed as counsel for a soldier before 
a general court-martial should guard the interests of 
the accusea by all honorable and legitimate means 
known to the law, so far as they are not inconsistent 
with military relations.' He should not obstruct the 
proceedings with friyolous or manifestly useless ob
jections. 

4. If the judge-advocate keeps the record in longhand. 
the counsel will be required to reduce his questions and 
arguments to writing; but if the court has a steno
graphic reporter the connsel will be allowed to question 
witupsses and address the court orally. 

REPOHTEH. 

1. "The employment of a stenographic reporter, 
under section 1203, Revised Statutes, is authorized for 
general courts only, and in ca~es where the convening 
authority considers it necessary. The commanding 
officer will, when necessary, authorize the detail of an 
enlisted man to assist the judge-advocate of a general 
court in preparing the record.":l 

2. "\Vhen a reportE'l' is employed under section 1203, 
Revised Statutes, he shall be paid upon the certificate 
of the judge-aavocate. not to exceed 81' an hour for 
the time occupied in court by himself or a competent 
assistant, and 10 cents per 100 words for transcribing 
the notes and 5 cents per 100 words for copying ex
hibits;' for carbon copies, if ordered, he shall be paid 
at the rate of 2 cents per 100 words.' In case the court 
is held more than 10 miles from the place of employ
ment of himself or assistants, they shall each be allowed 
mileage over the shortest usually traveled route at the 
rate of 8 cents per mile going to the place of holding 

lI)ar. 960, A. R. This privilege of heing- represented by ('ouIlspI doefol 
not apply to cases hf'foff' inferior courts. 

21d. 
3[d., 99.!
01: 'Vben the accused is furnishE'd with a copy of the proc€'edings in his 

case by the jurlge-advocate, a note to that effect will accompany the record 
".. hen forwarded. 
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the court and $3 a day for expenses while necessarily 
kept by the judge-advocate away from the place of em
ployment. Carbon copies will only be ordered with the 
approval of the convening authority. or, in the cases of 
courts of inquiry and retiring boards, of the Secretary 
of War.'" 

3. Reporters are selected and employed by the judge
advocate of the court, and will be paid by the Pay 
Department on the certificate of the judge-advocate.' 

4. "No person in the military or civil service of the 
Government can lawfully receive extra compensation 
for clerical duties performed for a military court." 3 

IXTERPRETER. 

1. "Interpreters to courts-martial are paid by the Pay 
Department upon the certificate of the judge-advocate 
that they were employed by order of the court. They 
will be allowed the pay and allowances of civilian wit
nesses." • 

CIIAI_LEXGE. 

1. "Memhers of a court-martial may be challenged 
by a prisoner, hut only for cau~e stated to the court. 
The court shall determine the relevancy and validity 
tl1preof, and shall not receive a challenge to more than 
one member at a time. '" 'GillIeI' the custom of the serv
ice the judge-a\lvocate may also challenge for cause. 

2. A po.,itive declaration by the challenged member 
that he i~ not prejmlicell against the accuseu, nor inter
ested in the case, is ordin:uily satbfactory to the accnsed, 
and, in the absence of material evillence in support of 
the objeetion, will justify the court in overruling it. If, 
however, the statement is unsatisfactory. or the member 
makes no response, the accuse,l may offer te8timony in 

1 Par. DDS, A. H. 
~ [d. For form uf voueller fol' paYIlll'llt (If reporte!', s('e pag€' 177dJOst. 
3Id.,9fi6. 
41d.,9H7. AR to pay, pte., of ridliall witnes-:-5, S('P. page 42,po.~I. Inter.. 

preters are paiLl on the Lluuk furms \bed fo1' civilian wituesses Hot in Gov.. 
t'l'lll1lentt>IllIJloy. 

588th A. \V. This Article of ""ar authorizes tllP (>xercise of the right of 
rhallenge before aU courts except sUllIluary courts. 
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support of his objection or may subject the challenged 
member to an examination by interrogatories in the 
same manner that a juror is examined in criminal courts. 
If the accused desires that the challenged member be 
put on his ~;oir dire, the jmlge-advocate will administer 
the oath before the court is sworn. 

3. Courts should be libcml in passing upon challenges, 
but they will not entertain an objection that is not spe
cific, nor one upon the mere assertion of the accused, if 
it is not admitted by the challenged member. A chal
lenge upon the- ground, admitted or proven, that a 
member preferred the charges and is a material witness 
in support thereof, or that he has investigated the 
charges and expressed the opinion that they can be 
established, should be sustained by the court. 

4. The court of itself can not excuse a member in the 
absence of a challenge. A member. not challenged, 
who thinks himself disqualified, can be relieved only 
by application to the convening authority. No member 
who has been absent during the taking of evillence shall 
thereafter take part in the trial; but this provision shall 
not be construed as invalidating the proceedings of 
court~-martial if no objection is made, and the court 
permits the member to sit, but is to be regaruec1 as a 
requirement which should always be complied with 
when practicable. Especially should a member who 
has been absent during an important part of the pro
ceedings not be p€l'mitted to resume his seat. 

5. The judge-advocate is not challengeable; but in 
case of personal interest in the trial he should apply to 
the convening authority to be relieved. 

OATII~.l 

Of Members.-The judge-aclvocate shall administer to 
each member of the court, before proceedings upon any 

1 "~h(>n('\-er the same ('omt-1llartial trips I1lOr(> than one lJrisonel' 011 
RE'parate and distinct charges. the oaths herein prescribed will be admin
istered anf:'w. 
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trial, the following oath, which shall also be taken by 
all memLers of regimental anll garrison courts-martial: 

"You, A E, do swear that you will well and truly try 
and determine, according to evidence, the matter now 
before you, between the United States of America and 
the prisoner to be tried, and that yon will duly admin
ister justice, without partiality, favor, or affection, 
according to the provisions of the rules and articles for 
the government of the armies of the United States, and 
if any doubt should arise, not explained by said articles, 
then according to your conscience, the best of your 
understanding, and the custom of war in like cases: 
amI you do further swear that you will not divulge the 
sentence of the court until it shall be published by the 
proper authority , except to the judge-advocate: neither 
will you disclose or discover the vote or opinion of any 
particular member of the court-martial, unless required 
to give evidence thereof. as a witness, by a court of 
justice, in a due course of law. So help you God." I 

2. Of the Judge-Advocate.--vVhen the oath haR been 
administered to the members of a court-martial, the 
president of the court shall administer to the judge
advocate, or person officiating as. such, an oath in the 
following form:; 

" You, A E, do swear that you will not disclose or dis
cover the vote or opinion of any particular member of 
the court-martial, unless required to give evidence 
thereof, as a witness, by a court of justice, in due course 
of law; nor clivulge the sentence of the court to allY but 
the proper authority, until it shall be duly disclosed by 
the same. So help yon God." :, 

3. Of Witness.-All persons who give evidence before 
a court-martial shall be examined on oath, or affirma
tion, in the following form: 

"You swear (or affirm) that the evidence you shall 
give, in the case now ill hearing, shall be the truth, the 

I ~4th A. W. 
2Durillg thp administration of tlw oaths to Ow court RUtl the jud~(>·ad\"o

rate, all IDf'IllI)(>t"s of the court, th(~ jutige-aclyocuh" antI the- aceuspll stand. 
"85th A. W. 
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whole truth, and nothing but the truth. So help yon 
God." I 

4. Of Reporter.-" You swear that you will faithfully 
perform the duties of reporter to this court. So help 
you Goll." 

ii. Of Interpreter.-" You swear that you will truly 
interpret in the ca~e now in hearing. So help yOLl 
God." 

6. Voir Dire.-"You swear that you will true an
swers make to questions touching your competency as 
a member of the court (or witness) in this case. So 
help you God." 

7. Judge-advocates of departments and of courts
martial, and the trial officers of summary courts, are 
authorized to administer oaths for the purposes of mili
tary justice, and for other purposes of military admin
istrati on. 2 

8. "Any officer or clerk of any of the departments 
lawfully detailed to investigate frauds on, or attempts 
to defraud. the Government, or any irregularity or mis
conduct of any officer or agent of the United States, aml 
any officer of the Army detailed to conduct an investi 
gation. and the reconler, and if there be none the pre
siding officer of any military board appointed for such 
purpose, shall have authority to allminister an oath to 
any witness attemling to testify or depose in the course 
of such investigation." " 

POSTl'OXE::\IEXT. 

1. If, before the accused is arraigne(l, a postponement 
is neces.mry, application therefor should properly be 
made to the convening authority. The court may, dur
ing trial, "for reasonable cause, grant a continuance to 
eitller party, for such time, and as often as may appear 
to be just: Provided, That if the prisoner be in close 

18~,1 A. W. 

2 Act of July 27, If'fl'2j 8pe G. O. fli. A. G. 0., lH~l2. 


3 Sec. 183, H. S., as aluended by aet of March 2, l!IOI, p. 1:!~, po.~t 
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confinement, the trial shall not be delayed for a perio<1 
longer than sixty days. "1 

2. Upon application by the accused for a postpone
ment or a continuance because of the absence of a wit
ness, it shoulu distinctly appear, on his oath, that the 
witness is material, and why, anu that the accused has 
used due diligence to procure his attendance, and has 
reasonable ground to believe, aud does believe, that he 
will be able to procure such attendance within a reason
able time stated. 

3. Application for e,rtenrlclZ delay will, when practi
cable, be made to the authority appointing the court. 
When ma(le to the court, if in the opinion of the court 
it is well founded, it will be referred to the convening 
authority to decide whether the court shall be adjourned 
or dissolveu. 

ARRAIGX:\IEXT. 

1. The court being organized, and both parties ready 
to proceed, the judge-advocate will read the charges 
and specifications, separately and in order, to the ac
cused, and ask him how he pleads to each-" guilty," or 
"not guilty." The order pursued, in case of several 
charges or specifications, will be to arraign on the first, 
second, etc., specifications to the first charge, then on 
the first charge, and so on with the rest.· 

PLEAS. 

1. Ordinarily the plea of the accused is "guilty" or 
"not guilty" to each charge anu specification; or, guilty 
of a specification excepting certain words, and of the 
excepted words not guilty; or, as when chargelI with an 
offense which includes a les1'er one of kinureu uegree, 
guilty to the specification except certain words, substi
tuting therefor certain others, and to the charge not 
guilty, but guilty of the lesser kimlreu offense." 

193<1 A. W. 

2Durin~ tlw nrraignllH'nt tlip jud~l'-adyu('ate and the accused stand. 
3S('e pa~e ·15, par. 8, )Iu...I. 
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2. A plea of guilty dol's not necessarily exclude evi
dence. In cases of uiscretionary punishment, I a full 
knowledge of the circumstances attending the offense is 
essential to the court in measuring the punishment, and 
to the convening authority in acting on the sentence. 
It is, therefore, proper for the court to take evidence 
after a plea of guilty, except when the specification 
is so descriptive as to disclose all the circumstances of 
mitigation or aggravation. 

3. In all cases after a plea of guilty, the accused will 
be permitted to offer evidence in mitigation of the 
offense charged. 

4. When testimony is heard after a plea of "guilty." 
the witnesses may be cross-examined, evidence may be 
produced to rebut their testimony, evidence as to char
acter may be offered. and the court may be addressed in 
extenuation of the offense or in mitigation of punish
ment. 

G. When the accused pleads" guilty" and, without 
any evidence being introduced, makes a statement in
consistent with his plea, the statement and plea will be 
considered together, and if gnilt is not conclusively 
admitted, the court will direct the entry of a plea of 
"not guilty." and proceed to try the case on the genpral 
issue thus made. 

6. If the prisoner, from obstinacy or deliberate de
sign, stands mute, or answers foreign to the purpose, 
the court will proceed to trial and judgment as if the 
prisoner had pleaded ., not guilty.'" 

7. Instead of pleading to the general issue, the ac
cused may interpose a special plea either to the jurisdic
tion, ill abatement, or in bar of trial,3 or he may make 
either of these special pleas to any specification, prt'
senting reasons why he should not be tried. on it. The 

1 S('(' I'R,!{t' 4 i, p()~/. 
289th A. W. 
a As to pIpit of IllIfj"(fo;~ acquit ill a cal';c involving both II f'ivil awl n IlIiJi

till)' offt·n.-ie, see Di,!l."cst Ollin. J. A. G., §§ :{Oti, ImW, and lIuh-s. 
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burden of substantiating such pleas rests on the ac
cused. Both silles should be heard, and the proceed
ings under the plea recorded. If the plea in bar of 
trial be found valid, the court will report its decision 
to the convening authority aud await further instruc
tions; if, by the special plea, an iss1le is made, the 
court is empowered to sustain or oyerrnle the plea;l 
when a special plea is made and overruled, the accuseu 
will be required to plead to the general issue. 

8. A second enlisttlleut in the service of the United 
States, when the first has not been fulfille,l, is not void, 
but voidable at the option of the United States ouly; so 
that a man who, whilst serving under snch a second 
enlistmeut. commits an offense, can not successfully 
plea'l the fraudulent character of his secom1 enlistment 
in bar of trial. Paragraph 13~, Army Rcgnlations, re
lates to sollliers 1l0t clIO/'r/cd lcith Clillle who are uis
covered to be de~erters fmm the Navy or ~Iarine Corps, 
anu does not interpose any ob~tade to trial by court
martial for offenses committed while in the military 
service. 

9. '],he statute of limitlltion (103l1 Article of ·War) is 
not prohibitory as to jnrisuiction.' but is properly a 
matter of d(tense, which, to be effecti"e, mnst be 
pleaded and proved, or, in some express manner, taken 
auvantage of on the ericll'llce. 

ATTEXI>AXCE OF "·JTXESSES. 

Sec. I. "The jUllge·ac1vocate will snUllllon the neces
sary witnesses for the trial, but will not summon wit
nesses at the expense of the Government without the 
order of the court unless satisfieu that their testimony 
is material anunecessary." 3 

2. The accused is, in general. entitleu to have all the 
material witnesses for his defense snmmolle<l; except 
when their testimony woul,l be merely cnmulati"e, and 
eviuelltly add nothing to the strength of his case. As 

1 See pag€' 20, Sec. v, ante; also, p:if!:e 1;)0, note 2, post. 

2See Digc1Jt Uldn. J. A. G., §:JiO, ftllUuote. 3 Par. 956, A. R. 
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far as possible, he should be allowed a full and free de
fense, as the least denial to him of any proper facility, 
opportunity, or latitude for it lllay serve to defeat the 
ends of justice. 

Sec. II. To procure the attendance of witnesses sta
tioned 01' residillg within the State, Ten'itol'lI, 01' Dis
trid ill u,ltic/t the court is O/·dl'l'ed to sit, ((lid to compel 
them to testifll, etc., tlte judge-advocate will proceed as 
follows: 

1. Juclge-advocate~ of courts-martial will, whenever 
it is possible, send subpcenas through military channels. I 

In case a civilian witness duly snbpcenaed before a gen
eral court-martial refuses to appear or qualify as a wit
ness. or to testify or produce documentary evidence, as 
required by law, he will at once be tendered or paid by 
the nearest paymaster oue day's fees and mileage for 
the journeys to aud from the court, and will thereupon 
be again called upon to comply with the requirements 
of the law. The fees and mileage of civilian witnesses 
residing beyond the limits of the State, Territory. or 
District in which the court-martial is held will not be 
paid in advance, as such witnesses can not be punished 
if they refuse to obey the sumlllollS.' 

2. If the desired witness is a civiliali. living Ilear the 
post where the court is convene(l, duplicate subpcenas" 
will be prepared, one of which will be served upon the 
witness by the jUdge-advocate or by any person in
structed by him; if the residence of the witness wanted 
is not near the post, but still within the State, etc., the 
judge-advocate will send the duplicate subpcenas dhect 
to the convening authority, requesting service of the 
same. 

3. Service on a civilian witness is made, under court
martial practice, by a personal delivery of the subpcena 
to the witness; awl proof of service by returning the 

1 Par. !J57, A. H. 

!!See act of Congres!:i approved :\1ard1 :!, l!IOI, page Ii7 pust, awl par. 


1000, A. R. 
a .For forms, See pages 166 and 161, pu~t. 
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duplicate original to the judge-advocate, indorsed as ex
plained in the form published on page 167,post. Any 
person may serve the subpcena,l but the service must be 
p~rs()lIal. 

4. Should a civilian witness fail to appear" after due 
and reasonable notice, after having been served with a 
subptPna, the judge-advocate has power to issue the 
like process to compel him to appear and testify which 
courts of criminal jurisdiction within the State, Ter
ritory. or District where snch court is convened may 
lawfully issue. 3 This power also includes the power to 
execute such process through an officer, who shall be 
specially charged with its execution.' 

5. 'Vhenever it becomes necessary to enforce the at
tenuance of a civilian witness, as provided in the pre
ceding paragraph, the judge-advocate will issue a 
warrant of attachment' directing and delivering it for 
execution to an officer designated by the department 
commander for the purpose. He will also deliver to 
this officer the subpu~na, illllorsed with affidavit of 
service (to be returned when the warrant is executed), 
and a certified copy of the order appointing the court
martial. . 

6. In executing such process it i8 lawful to use only 
such force as may be necessary to bring the witness 
before the court. 'Vhenever force is actually required, 
the post commander nearest witness's residence will 
furnish a military detail sufficient to execute the pro
cess." 

7. If, in executing this legal process, the officer de
tailed for that purpose should be served with a writ of 
lutveas corpus from any United States court, or by a 
United States judge, for the production of the witness, 

I Par. !}:,)6, A. n. 

:.? Such witness may abo be prosecutetl ulltIer act of Congress approved 


::\larch 2, 1901; see lJage 1 'L7, post. 
aSee. 1202, R. S. 
412 Opins. Atty. Gen., 501. 
6 :For form, see page IG8, post. 
ti Par. 959, A. R. 
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the writ will be promptly obeyed and ;, the person 
alleged to be illegally restrained of his liberty will be 
taken before the court from which the writ has issued, 
and a return made setting forth the reasons for his 
restraint. The officer npon whom such a writ is served 
will at once report, by telegraph, the fact of such service 
direct to The l\Iilitary Secretary of the Army anu to the 
commanding general of the department." 1 

8. If, however, the writ of h(/be(f,~ eOl"plIs is issued by 
any State court (or a State juuge) it will be the officer's 
duty to make respectful return, in writing, informing 
the court that he holch; the person named in the writ by 
authority of the United States pursuant to a warrant of 
attachment issueu unuer Rection 1202 of the Reviseu 
Statutes of the Uniteu States by a judge-advocate of a 
lawfully conveneu court-martial, and that the Supreme 
Court of the United States has deciueu th~t State courts 
and judges are without jurisdiction in ~uch cases,' 

II, After having ma(le the above return. it is the duty 
of the officer to obey the process of the United States, 
to hold the prisoner in custody under it, and to refuse 
obedience to the mandate or process of any other gov
ernment, AntI, consequently, it is his uuty not to take 
the prisoner, nor suffer him to be taken, before a State 
judge or court upon a writ of habeas corpus issued 
under State authority.3 

10, "Every person not belonging to the Army of the 
United States who, being duly subprenaed to appear as 
a witness before a general conrt.martialof the Army, 
willfully neglects or refmes to appear, or refuses to 
fJ.ualify as a witness or to testify or produce documentary 
evidence which such person may have been legally sub
pumaed to prouuce, shall be deemed guilty of a misde
meanor, for which such persOli shall be punished on 
information in the llistrict court of the Ulliteu States; 
and it shall be the duty of the United States district 
._------_. _._--------

1 Pal'. 1008, A. R. Fill' general furm for return, see page 1';9. post. 

!!Par8. 1006 nntll007. A. H. For form for return, see page lbO, post. 

a See cases cited ill II 1'01'111 B," page 180, post. 
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attorney, on the certification of the facts to him by the 
general court-martial, to file an information against 
and prosecute the person so offending, and the punish
ment of such person, on conviction, shall be a fine of 
not more than five hundred dollars or imprisonment not 
to exceed six monthg, or both, at the discretion of the 
court: Proc'ideri, That this shall not apply to persons 
residing beyond the State, Tenitory, or District in 
which such general court-martial is held, and that the 
fees of such witness. and his mileage at the rates pro
vWed for witnesHes in the United States district court 
for said State, Territory. or District shall be duly. 
paid or tenclcred said witness, such amounts to be paid 
by the Pay Department of the Army out of the appro
priation for compensation of witnesses: Prodded, That 
no witness shall be compelled to incriminate himself or 
to answer any questions which may tend to incriminate 
or degracle him." I 

11. If the attendance of a military witness, stationed 
at the post where the court is convened, is desired, and 
a formal notification is necessary, a summons in the 
form set out on page 16.),])08t, will be tran!')mitted to the 
witness through the po~t commander. If the military 
witness is stationed. at another post the department 
commander will be requested to order the witness to 
attend. 

12, "Every person not belonging to the Army of the 
United States,2 who, in the Philippine Islands, being 
duly subpoenaed to ['.ppear therein as a witness before a 
general court-martial of saiu Army, willfully neglects 
or refuses to appear, or refuses to qualify as a witness 
or to testify or prolluce documentary evidence which 

1 Ad of Cong-rCi;S apJlro\'c(1 March 2, HHH, sec. 1, Img"e 127,1'0:.:1. If RII 

officer wllo is charged with l'>en-ill.~ a sllbpa'IHl pays the necpssary fees antI 
mileage to a witne::;:.;, taking a rt'cl'ipt thf'I'{'for. 11(> is pntitiE'o to reimhur:"t'
ment. (Cil'. 38, A. n. 0., 1111)1.) 

2 Employees of the civil govenllllent of the Philippine Islands, pnid from 
illlmillr funds of the J:..;lalltls, arc> lIpid not to be in the employ of the {;nited 
Htates. (Dec. COlllpt. 1'I't·a~., Aug;. ~\), IHO~; Cit'. 45, A. G. 0., U102.) 
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such person may have been legally subpcenaed to pro
duce, shall be punished by a fine of not more tnan five 
hundred dollars, United States currency, or imprison
ment not to exceed six months. or both. at the discretion 
of the court, and it shall be the duty of the proper 
fiscal or prosecuting officer, on the certification of the 
fact~ to him by the general court-martial, to file in the 
proper court a complaint against and prosecute the per
son so offending: Provided. That one dollar and fifty 
cents, United States currency, for each day's attend
ance, aml five cents, United States currency, per mile 
for going from his place of residence to the place of 
trial or hearing and five cents per mile for returning, 
shall be duly tendered to said witness: Pl'odded fllr
ther, That no witness shall be compelled to incriminate 
himself or to answer any question which may tend to 
incriminate him." I 

13. With the consent of both parties the deposition of a 
militarv or civilian witness residing or stationed within 
the State, Territory, or District in which the court sits 
may be taken and read in evidence. 

Sec. III. To procure the testimony of witnesses sta
tioned or residing without the State, etc., the following 
lJ1'octice lcill be o/merted: 

1. A writ of attachment does not run beyond the 
State, Territory. or District in which the court-martial 
sits. The testimony of civilian witnesses residing be
yond such State, Territory. or District will ordinarily 
be taken by deposition lllHler the !lIst Article of \Var; 
but this can not be done when it is necessary that they 
shou1cl be confronted with the accused. In such cases 
their testimony can only be taken on their voluntarily 
appearing before the court. 

The testimony of military witnesses stationed or re
siding beyond; the State, Territory, or District in which 
the court sits will also ordinarily be taken by deposition. 

1Act of the Philippinr ('ommi!;:;;ion (Xo. 113()) , datl'(! .\pril 28, HI04; ~f'e 
also Cir 4,5, A. G. 0., IHOz. 

:? SrI? pag~ !fi9, note 2, PO}lt. 
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2. The method of procedure to obtain a deposition 1 

is as follows: 
The party, prosecutor or defen(lant, desiring the depo

sition, submits to the court a li~t of interrogatories to 
be propounded to the absent witness; the oppusite party 
then prepares and submits a list of cross-interrogatories, 
a reasonable time being allowed for this purpose; redi
rect and recross-interrogatories are addell, if desired; 
finally the court, having assented to the interrogatories 
thus submitted, atltls such as, in its judgment, may be 
necessary to elucidate the whule of the witness's testi
mony. 

The interrogatories having been accepted by the court, 
the judge-advocate will. if the witness is a civilian, pre
pare c1uplicate subpumas; requiring the witness to 
appear in person, at a time and place to be fixecl by the 
officer, military or civil, who is to take the deposition. 
If the name of this officer is not known, the space for it 
will be left blank. 

The juc1ge-ac1vocate will then senll the interrogatories 
and subpoenas to the convening authority, with a 
request that the c1epo~ition be secured. 

Depositions may also be taken before the assembling 
of the court-martial, on interrogatories anll <Toss-inter
rogatories or on reasonable notice, subject to exceptions 
when read in court. 

3. If the deposition of a military witness is required, 
subpoenas will not be inclosed with the interrogatories, 
but the officer before whom the c1eposition is to be taken, 
or the officer who causes it to be taken, will direct the 
witness to appear at the proper time and place. 

4. Judge-ac1vocates uf departments aml of courts
martial, and the trial officers of summary courts, are 
authorized to administer oaths and take depositions.:: 
If none of these pfficers are ayailable, any other army 
officer IDay be c1esignatetl to see that the deposition is 

111'or forlll, RPe pa~e Hi!l, Pllft'. ~ For forlll, ~l'e pa~l' IIi;, 1'0.<:./. 
asec 4, act of .July ii, I~H:!; sel' U. O. 57, .\, G. 0.\ lSn~. 
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properly taken; 1 but the oath in such a case must be 
administered and the depo~ition authenticated by a civil 
officer empowered by law to admini~ter oaths for gen
eral purposes. 

5. Persons before whom depositions of civilian wit
nesses are taken for use before courts-martial will be 
paiu the fees allowed by the law of the place where the 
depositions are taken.; 

6. l:pon the return of the interrogatories and deposi
tion they will be submitted to the court by the president 
or judge-advocate. The paprrs will then be properly 
marked. appended to the record, and referred to in the 
proceedings. where all action upon the subject neces
sary for the information of the reviewing authority 
will be recorded. 

7. Upon the receipt of the deposition, the judge-advo
cate will also prepare anu sign the ordinary" accounts 
for a civilian witness,":\ substituting for the usual state
ment in regard to attendance before the court a state
ment that he duly atten(led as a witness at a certain 
time and p'ace and duly gave his deposition l)efore a 
certaiu offieial named, and then transmit them to the 
witne~s with duplicate copies of the order con rening 
the court. The period of attcJlIlallce can be ascertained 
from the deposition. 

S. In capital cases (i. e., those in which the offense is 
punishable by death)," or in cases where the judge
a,lvocate can certify" that the interests of justice de
lllanu that the witness shall testify in the presence of 
the court," the regular suhpLenas will be matle out hv 
the jwlge-a(l\"ocate, certifieu to as above, if necessar):, 
and trall~lllitted to the department commanuer of tlw 
department where the court is convened, with a re<Iuest 

1 An ofticcr 80 dc~ignnh'11 will, before, f'iening the snbpc('IlH, complptp it if 
n(>cps:<ary by in:wrting; the IHlIllC and onit-ial u(':':iignatioll of the notary (or 
utiu'r olhcial ha\'il1~ authority to admillbtel' the oaths), l,efore whom it i~ 
to be takf'u mHi the date ou which nnci platt' wh ..'re it i~ prnp(JsC'!l tl) "take it. 
'fhcll the dl'p()~itioH l1a~ tIC'ell duly tak('11 he will ecrtif\" to tLli~ fact Rnd 
transmit it dirert to the Jll'p~ilieflt of the CO'Ul't. • 

:.: Cil'. 12, A. G. 0., InOl. 
a For forms see IJag('s 171 and 173, pnst. 
flu tillle of peace desertion is not a capital offense. 
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that they be duly served on the witness, if a civilian. 
If the witness is in the military service the department 
commander will be requested to order him, or cause 
him to be ordered, to atteml before the court. 

\). An officer or enlisted man who receives a summons 
or subplEna to atteno. a13 a witne~s before any military 
court, board, civil court, or other competent tribunal, 
which is sittillg beyond the limits of the department 
where he is serving, will, before starting to obey the 
same, forward it through the proper channel to his 
department commander, that necessary orders, or au
thority to obey such process may be given. In urgent 
cases, or when the public interest wouhl be liable to 
suffer by delay, a post commander may authorize im
mediate o.eparture, reporting his action and the reasons 
therefor to the o.epartment COlllmano.er. 

10.•. Officers ano. enlisteo. men reporting as witnesses 
before a civil court should receive from the civil 
authorities the necessary expenses incurreo. in travel 
and attenllance; neither mileage nor tra\'e1 allowances 
will be paill in such cases by the 'War Department. 
If, however, it is absolutely necessary to furnish them 
transportation in kind to enable tlwm to appear, as 
witnesses for the Government. before a civil court 
of the United States, an account of such expenditure, 
together with the evidence that they were properly sub
pcenaeo. and did atteno. the court, will be forwaro.ed to 
the 'Val' Department for prest'ntation to the Department 
of Justice. Officers providing such transportation will 
notify the court, or the marshal thereof, that it was fur
nished to ena ble the >\itnesses to perform the requisite 
journeys in obedience to the summons." 1 

1 P"r. 75, A. R. 

http:forwaro.ed
http:COlllmano.er
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FEES OF 'YITXESSES.' 

1. A civilian witness before a court-martial is entitled, 
upon his discharge, to receive from the judge-advocate' 
a certificate, setting forth the fact of his having been 
summoned as a witness in the case, <Ind the number of 
days of his atten<1ance in that capacity before the court. 
To entitle a witness to the payment of fees, it is not 
essential that he shoul<1 produce a formal subp02na, ad
dressed to and complied with by him, or that he shoul<1 
have been formally smnmoned in the case. A strict 
observance. however, of section I, page 33, ante, would 
require the issue of formal subp(pnas to witnesses on 
both sides, and it is the better practice for the judge
advocate to cause such to be served in each instance." 

2. "Civilians in the employ of the Government when 
traveling upon summons as witnesseR before military 
courts are entitled to transportation in kind from their 
place of resi<1ence to the place where the court is in 
session and return. If no transportation be furnishe<1, 
they are entitled to reimbursement of the cost of travel 
actually performed by the shortest usually traveled 
route, including transfers to and from railway stations, 
at rates not exceecling GO cents for each transfer, and 
the cost of a double berth in a sleeping car or steamer 
when an extra charge is ma(le therefor. They are also 
entitled to reimbursement of the actual cost of meals 
and rooms at a rate not exceecling 83 per day for each 
day actually and unavoidably consume<1 in travel or in 
attendance upon the court ull{ler the order or "UIllmons. 
No allowance will be made to them when attendance 
upon court does not require them to leave their sta
tions." • 

1 ',"heu th(' l'mplo,YlIll'llt of f'xpC'rts is lIPcC':-;:o:al''y in a trial "y conrtMmal'tial, 

tile judge-ad\·ocate will HIJply to til() S('t'l'l'tary of "'ar for anthority to PIll
ploy tlH~m aIHl for a dpcision as tl) the ("olllJlPll~ation ttl Le paili th('1l1. 

201' the sUlllmary court oflicer if till' witll(' .... :O; 1)(' hl'fol'e a t'UIHIlHlI'y t'ourt. 
a A ci\'ilian witness must be dul." l"ulJpn'IIH('d Hlle) tl'lltil'l'ed fl'ps under thp 

act of Congress approved :March ~, Inol, ill Ol'til'l' to maintain the PI'O:"l(>/'Il
tion authorized by that RCt, Sl'e page 31i, JlHI'. 10, will'. 

'l'ar. 99~, A. R. 
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3. "A civilian not in Government employ duly sum
moned to appear as a witness before a mBtary court 
will receive 81.30 ;per day for each day actually in at
tendance upon the court, awl 3 cents a mile for going 
from his place of residence to the place of trial or hear
ing, and 5 cents a mile for returning; but in Wyoming, 
Montana, \Vashington, Oregon, California, Utah, New 
Mexico, Arizona, and Porto Rico he will be paid 15 cents 
for each mile necessarily traveled over any stage line or 
by private conveyance, and in Porto Rico 10 cents for 
each mile over any railway in such trave1." 1 The first
mentioned rates apply to the Philippine Islands." 

4. "The charges for return journeys of witnesses will 
be made upon the basis of the actual charges allowed 
for travel to the court, and the entire account thus 
completed will be paid upon Jischarge from attendance, 
without waiting for completion of return trave1.":l 

oj. "The items of expenditure authorized in para
graphs 908 and nnn ~Army Regulations) will be set 
forth in detail and made a part of each voucher for 
reimbursement. No other items will be allowed. The 
correctness of the items will be attested by the affida
vit of the witness, to be made when practicable before 
the judge-advocate. The certificate of the judge-advo
cate will be evidence of the fact and period of attend
ance, and will be made npon the voucher."· 

7. "Compensation to civilians in or out of Govern
ment employ for attendance upon civil courts is payable 
by the civil authorities.'" 

tl. The fees of civilian witnes~es. and the mileage of 
witnesses and fees of civil officers taking <1t'positions, 
will be paid by the Pay Department. 

1 Par. gaB, A. H. A civiliall lint in GllVPl"1InH'nt ('lIlploy, Wh('ll fllruisli<'l1 
transportation on tran:-oport or ot!l('I'\\"i:-;(', is (,lItith'lI to r.7.1.f~ per cent of,l) 
('Pllt~ per mile «('qual to 2.R;17 ('Phts per milt.). (Collll). Dee., AU!l:. ~O, HIOi.) 

~S('e Cir. 4;1, A. G. 0., InOi. 
"Par. 1001, A. II . 
... [d., 100'1. 
"Id., HXJ3. 
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1. \Vitnesses are usually examined apart from each 
otlll'r, no witness being allowed to be present during the 
examination of another who is called before him. But 
this rule is not inflexible; it is in l1lo(lern practice sub
j ect to the discretion of the court, nor is it ever so 
rigiuly observeu as to exclude the testilllony of a person 
who has been present at the examination of other wit
nesses. 

2. Courts-martial follow in general, so far as apposite, 
the common-law rules of evidence 1 as observed l,y the 
United States courts in criminal cases, but they are not 
required by statutJ to uo so, and a certain latitude in 
the introduction of evic1ence and the ex:.minaticlll of 
witnesses, by 1'.n avoidance of technical and restrictive 
rules. is permissible when it is in the interest of the 
administration of military justice, but no witness shall 
be compelled to incriminate himself or to answer allY 
que~tion which may tend to incriminate or degrade bim.· 
The accused at his own request, uut not otherwise, is 
competent to testify. His failure to make such a request 
shall not create any presumption against him.3 

3. \Vhile the proper and usnal oruer awl sequence of 
examination of witnesses is outlined in the" form for 
record of a General Conrt-Martial," page 142, pOld, the 
court may, in the interest of truth and justice, call or 
recall witnesses, or permit their recall at any stage of 
the proceedings; it may permit material testimony to 
be introduced by either party quite out of its regular 
order and place, or permit a case once closed by either 
or both sides to ue reopened f,'r the introduction of 

1Copi('g of nny r('t'ol'rls ur papprs in tile ,rar J)ppartment or any of its 
hurenll8, jf Hutllf'lltit:atptl hy the impress('d stamp of the Lureau or oftke hav
ing cllstody of the originals (p. fl.," The Military Seeretary's Oftice, Official 
Copy"), nlay he admitted in ('\'i(lenre equally with the originals thereof 
before an,)' court~mtLrtial, court of inqniry, or in an,Y administrative matter 
und(lr thp Wur Df'IJIll'tnH'nt. (G, O. 91, A. G. 0., 1900.) 

2Act of Congr('ss appron·u :'tlarch 2, Ill!)l, sec. 1, page 127, po~t. 
320 U. S. Stats., :lO. 
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testimony previClusly omittecl, if cOIlvincer1 that such 
testimony is so material that its omission would leave 
the investigation incomplete. In all such cases both 
parties must be present, and any testimony thus received 
would be subject to cross-examination and rebuttal hy 
the party to whom it llIay be adverse. 

4. Affiuavits taken e,r parte ancl not as depositions 
under the (JIst Article of 'Var are in no case aumissible 
as evidence unless expressly consented to by the ac
cused with full knowleclge of his rights. 

5. The accusecl, in acldition to his own testimony, or 
in ca~es where he has not testified, may make a verbal 
or written statement as to the case. The statement 
should not be sworn to. and if sworn to shoulu not be 
received as evidenee by the court. 

FI:,\])IXG. 

1. The finding of the court will be governed by the 
evidence considered in connection with the p~ea. The 
finding upon the charge shoulll he consistent with that 
upon the specification. 

2. The accused may be found guilty of parts of the 
specification, not guilty of the remainder, and then, if 
the specification still supports the charge, guilty of the 
charge. 

3. If the evidence proves the commission of an offense 
less in degree than that specified, yet kindred to it. the 
court may except words of the specification, substitute 
others imitead, pronounce the guilt and innocence of the 
substituted and excepted words, respectively, and then 
find the accused not guilty of the charge but guilty of 
the lesser kindred offense. Of this form of verdict the 
most familiar is the finding of guilty of absence with
out leave under a charge of desertion. In such It case, 
in its finding of guilty upon the specification, the court 
should in terms e,rci'jit the words" did clesert," ana" in 
de~ertion," and substitute therefor, respectively, the 
words "diu absent himself without leave from," and 
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"without leave.'.' The finding upon the charge should 
regularly be "not guilty. but guilty of absence without 
leave, in violation of the ::l2d Article of vYar." J 

4. Another legal and now common form of finding is 
where an accused is charged with a specific offense, 
made punishable by an Article of War. other than the 
62d, and the court is of the opinion that, while the 
material allegations in the specification are proved, they 
do not fully sustain the charge as laid, but do clearly 
establish a breach of military discipline; in this case the 
accused may properly be found guilty of the specifica
tion, and not guilty of the charge, but guilty of ",con
duct to the p,·pjudice of good order and militar!J 
diseiplllle." It shoulu be remembered, however, that 
the court can not in its finding legally substitute the 62d 
Article of \Var for any other, unless the proof fails to 
substantiate the specification under the original charge. 
The 1'et'CI'se of this form of finding has never been sanc
tioned. Thus where a charge is laid under the general 
article, a finding under any other article, or, where a 
charge is laid U1111er a specific article, a finding under 
any other specific article, would be illegal. 

5. In a case of virtual acquittal, to use the term 
.• guilty" is improper; the correct expression is, " find 
the facts as eharged, but attach no criminality thereto." 
"Guilty" shoulu be employed only when the accused 
has been convicteu of a crime deserving punishment. 

PItEVIOl:S COXVICTIOX;';. ~ 

1. \VheneYer a soldier is convicted of an offense for 
which a d:scretionary punishment is authorized, the 

1 It is lw'yontl the POWl'!' uf a. l'evil-wiug offk{'r to chauge a finding 11)' his 
(lwn action. TLu.s wherl" in a ca:-;c of des{>rtioll, the r",viewing authority 
appro·ved ".so ulUch only of tlle findill/;( of guilty of detH'l'tioll as convicted 
the accused of ahs('nee without kaye," it was held tlmt he thus SuulStituted 
It finding of his own fur that of the court, and tlH1t his action was unau~ 
tltorizeu. 

2 By "preyious conyiction" is nwant a cOllyidion wher€'l the sentence 
has been approved by competent authority. This n'fHs to al1 trials except 
where the only officer pn1sent sits as a sUllImary court, whell no approval 
of the selltence is reqUired by law. 



PllEVIOUS CO:NVICTIOXS. 

court will receive evidence of previous convictions, if 
there he any; such evidence being limited, except in 
the case of desertion, to previous convidions by courts
martial i of an offense or offenses within one year pre
ceding the date of any offense charged amI during the 
("urrellt enlistn1E'nt. General, regimental, and garrison 
courts-martial will, after a finding of guilty, be opene(l 
for the purpose of ascertaining whether there is such 
evidence amI, if so, of receiving it.' These courts will 
consider only such evitlence of previous convictions as 
is referred to them by the convening authority. 

~. Previous convictions by courts-martial must be 
proved by the records of previous trials and convictions, 
or by duly authenticated copies of such records, or by 
<luly anthenticatoll copies of the orders promulgating 
such trials. 3 The usual evidence of previous conviction~ 
by summary court is the copy of a summary court 
recOl'd fnrnished to company amI other cOllllnanders, as 
requirell by paragraph 964, Army Regulations, or one 
fUl'nishe,l for the purpose and certified to be a true 
copy by the commanding officer or adjutant (at the 
ltead'luartt·rs where the original reconl of the summary 
court which tried the case is kept). \Vhen the proof 
producell is the copy furnished to the company or other 
commaIlller, it will be returnell to him Hl1!l a copy of it 
attached to the record." 

3. The previous convictions are not limite<l to those 
for offenses similar to the one for which the accused is 
on trial. The object is "to see if the prisoner is an old 
offender, and therefore less entitle(1 to leniency than if 
on trial for his first offense." This information might 
not be fully obtained if evidence of previous convictions 
of similar offenses only were lairl before the court. It 
has no bearing upon the qnestion of guilt of the par
ticular charge on trial, bnt only upon the amount and 

1 'l'lJe introduction of evidence of {'onvidiolls hy civil courts is not 
authoriZ(·d. 

2 Executive order of June 12, HI05, page oj, Art. III, Sec. i, post. 
a Id' I page 57, Art. 111, 8CC. 1, post. 
"Par. 970, A. R. 
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kind of punishment to be awarded, and to this end it is 
proper that all previons convictions 811ou1<1 be known. 

PUXISIDIEXT. 

1. Punishment, un(lcr the Articles of 'Var, is either 
fixed or is left to the dl,;cretion of a court-martial. If 
the punishment is presc:ribeu in the article violated, any 
other punishment than that prescribed is illegal. Before 
pronouncing sentence, the court should, therefore, in 
case of any uncertainty, examine the article violated to 
see what punishment lllay be IE~gally awarded, and in 
awanling punbhment it should be remembered that' 
the proper amount of punishment is the least by which 
discipline can be efficiently mailltaineu. 

2. Fo)' n.t1icers, the legal punishments by courts
martial, depending on the lJature of the offense, are 
death, dismi~sa1. suspension from rank, command, or 
duty, with or without loss of payor part of pay, loss of 
rank, impri~onment, fine or forfeiture of pay, repri
man(l, and confinemen.t to limits of post or reservation. 

3. For soldiers, the legal pnnislnnellts, depending on 
the character of the offense and the jurisdidion of the 
court, are, <leath, confinement,l confinement on bread
and-water diet, solitary confinement, ha,rd labor, ball 
and chain, forfeiture of pay awl allowances, dishonor
able disc:harge from service," for first-class privates re
duction to second-dass privates, and reprimand; for 
noncommissioned officers. reduction to the ranks also," 
and for" candidates for promotion," deprivation of all 
rights and priVIleges arising from a certificate of 
eligibility. ' 

4. ,. No person in the military ~ervice shall be pun
ished hy fiog:~lii.g ,ol'lly:1u'ai,(l1ng, marki-ng,-(1r tattooHtg 
on the liody.';' 

1 Confiuenwnt without haru Jabor sliolll(1 J]ever Le illlpo!'illu. 
!! A dh;holloraLJle uil'c:iJal'gc i1':l all cutin' cxpul:sioll from ihe Army auJ 

covers nil UIlCXpil'(>d l'1I1btments 
3 H Po."t uOlicolllmi8siollt'd staff otlkers alld Ilospital sergeants (lst class), 

though liable to <ii:;('harge for i1lelticiell(,Y or l1li~colJ(luct, will Hot Le n'
<111('(:'d." (Pars.lOiand 14;):>, A. n.) 

4 Act of July ao, IO:V:l; see G. O. 7D, A. G. 0., ISH:! . 
• 98th A. W. 
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5. Military prisoners will not be punished by being 
required to carry a heavy log. Some other punishment 
can--be-[oundequally effective and not open to the 
objections urged against this method. 

6. Punishment by ball and chain will be imposed only 
in extreme cases.· 

7. "Sentences imposing tours of guard duty are for
bidden." 2 

8. Solitary confinement, or confinement on bread-and
water diet, shall not exceed fourteen days at a time, nor 
be again enforced until a period of fourteen days has 
elapsed. Nor shall such confinement exceed eighty· four 
days in anyone year.3 

9. A court-martial can direct a forfeiture only in favor 
of the United States, and can not assign the pay of a 
soldier to any other person; nor can a soldier be required 
to receipt for money paid without his consent. 

10. If a soldier be brought to trial for absence without 
leave and convicted, or for desertion and is convicted 
of absence without leave only, the soldier will be 
charged with the expense of transportation of himself 
and guard to his proper station. It is not necessary for 
the court to include this charge in its sentence. The 
company commander will make the charge without the 
action of the court.· 

11. "If a soldier be brought to trial under a charge 
of desertion and acquitted, or convicted of absence 
without leave only, or if the sentence be disapproved by 
proper authority, any amount paid as a reward for his 
arrest will not be stopped against his pay unless, in case 
of conviction of absence without leave, the sentence of 
the court shall su direct. The sentence in such case 
should direct the charge to take the form of a stoppage, 
not a. forfeiture, thus allowing the amounts to be 
credited as a reimbursement." 5 

1 See page 67, par. 3, post. 3 See page 59, pOf~t. 
2 Par. 972, A. R. • Par. 12.';, A. It. 
5 Par. 1~6, A. R. Tllis paragraph is Hot affected by the order of the Presi

dent prescrilJing the limit of punishment. See page 5~. post, note. 

3609-{ 
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12. "No person in the military service shall, under 
the sentence of a court-martial, be punished by confine
ment in a penitentiary, unless the offense of which he 
may be convicteu would, by some statute of the United 
States, or by some statute of the State, Territory, or Dis
trict in which such offense Illay be committed, or by 
the common law, as the same exists in such State, 
Territory, or District, subject such convict to such 
punishment." 1 

13. The 9.th Article of War limits the discretion of 
the court only as ., to imprisonment in the peniten
tiary, and it has been nowhere provideu that the pun
ishment may not in other respects be greater than the 
civil courts could inflict."" Notwithstanding this, a 
court-martial should properly consult the statute gov
erning the civil courts, in order to determine a reason
able measure of punishment for the offense. 

14. The most common offenses punishable by confine
ment in a penitentiary are those mentioned in Article 
60, and robbery, grand larceny, embezzlement, forgery, 
burglary, arson, mayhem, manslaughter, asmult with 
intent to kill, rape, or assault with intent to commit 
rape. Any of these offenses, when committed to the 
prejudice of good order and military uiscipline, either 
in time of peace or war, are punishable as stated. 

:\IAXDIU:\I LDIITS (n" PUXISIDIEST." 

The act of September 27, 1ti90. provides: "That when
ever by any of the Articles of 'Yar for the government 
of the Army the punishment on conviction of any mili
tary offense is left to the l1bcretion of the court-martial, 
the punishment therefor shall not, in time of peace, be 
in excess of a limit which the Presil1ent may prescribe." 

1 97th A. \r. The PhilijJIJille I~IHlld:.; HI't' c·onstl'ue.t1 to he 1\ THritol'Y withill 
the lUl'<llling of the Articit's of War. . 

2 By parte :MascHI, 10.1 C. S., G!H.i. t;pl' G. O. 61, A. (3. U., It;r;2. 
3 These liruits apply to tbt· pUllislllllcnt of enlisted men only, 183 U. S., 3ti;;. 

http:c�onstl'ue.t1
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The last order of the President prescribing limits of 
punishment is as follows: 

THE WHITE HOUSE, June 12, l[}05. 

The Executive order, dated March 26. 1901, establish
in3' limits of pllnishm3nt for enlisted men of the Army, 
unller an act of Congress approved September 27,1890, 
and which was published in General Orders, No. 42, 
Headquarters of the Army, Adjutant General's Office. 
March 26, 1\)01, is amended so as to prescribe as follows: 1 

ARTICLE I. 

III all cases of desertion' the sentence may include dis
honorable dis<:harge and forfeiture of pay and allow
ances. 

Snbjed to the modifications authorized in section ;) 
of thiH article, the limit of the term (If confinement (at 
Imnllahor) for desertion shall b~ as follows: 

SECTIO:-;- 1. In case of surreIlller
(a) "Vhen the deserter ;;urrenders himself after an 

absence of not more than thirty days. one year. 
(Ii) \Vhen the surrender is lll<L(le after an absence of 

Illore thau thirty llays, eighteeu months. 
SEC. 2. III case of apprehension
(a) \Vhen at the time of desertion the deserter shall 

not have been more than six months in the service, 
eighteen months. 

(I)) \Vhen he shall have been more than six months 
ill the service, two anll one-half years. 

SEC. 3. The foregoing limitations are subject to mod
ifi<:atioll HUller the follt)willg cowlitiollS: 

(a) The punishment of a deserter lllay be increased 
lJy one year of confinement at hard labor in consiller
ation of each previol1s conviction of desertion. 

(b) The punishment for desertion when joined in by 
two or more soldiers in the execution of a conspiracy. or 
for de~ertion in the pre::;ence of an outbreak of Indians 
or of any unLtwful assembl>lge which the troops may 
be opposing. ~hall not exceed dishonorable discharge, 
forfeitnre of all pay and allowanees, and confinement 
at hanllabor for five years. 

11'his OIoller is pllhlishl~tl ill G. O. ~Hi. ""at' Dl'Jlt., June 19, lUlI5. 

:! A solllif'1' who has ut'serktl in tillll' of war, but who is tried in tirue of 
pea~'e, tomes within the provision of tl1is article. 
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ARTICLE II. 

Except as herein otherwise indicated, punishments 
shall not exceed the limits prescribed in the following 
table: 

Offt'I1sl:'s. Limits of punishment. 

t;XIlER 17TH ARTlCU: OF 
WAR. 

Selling hOl'::le or arms, or uotb_ 

Sel!ing al.'coutt·r1uellts _______ 

~l'llillg dotbing_____________ 

Lo~ing or ~poiliug horse or 
al'lllS throng-h lll'giect. 

Losing or spoiling Hccouter-
Illentsor dotliillg through 
n{"giect. 

l"xnER 20TH ARTiCLE OF 
"'AR. 

Behaving lJims('lf with dis
respeet to hilS l'omlU<luciillg 
officer. 

UXIlER 24'1'11 AHTICI.E (H' 

".AR. 

Hdusal to oh(,y or using 
vioh'nce tu othc('1' or nOIl
('OHlHlissiolleel officer while 
'Juplling quarrels or dis
orders, 

rSOER a~1l ARTlCl. ..: 0'" 

WAR. 

AlJs('nce without It'an· I -

Ollt' hour or less ________ 

For nton' than one to six 
hours, iuclusive. 

Dishonorable disehal'ge, forfeiture of all pay 
RIIi} allowances, and confillement at hard 
lahor for tbrel:' :ycars. 

I:'our months' cOlitiu(,lllcnt at hard labor and 
forfeiture of ~IO per month for'the same

I period; for noncoillmissioned officer, re
. duction in addition thereto. 

'l'hn'e lIIollth~' eOnfilll'llIellt at hard labor 
and forfeiture of $10 IH.·r month for the 
sallie pl'riOli; for noncoIllllli:-sioncu officer, 
H.'dnctiull ill addition then-to. .. 

Four mOllths' cOllfillement at hard lahor anel 
forfpiture of $10 per month for the same 
period; for llonCOtnlllb~ioncd oJticer, re
uudion ill addition then'to. 

01le month's cOlltilleml'nt at hard labor and 
forfeiture of $10; for IlOIiCOllllllissiolWU 
oflicer, reductiun iu addition thereto. 

Six mouths' confinement at hard labor and 
furfeiture of $10 per month fur the same 
IH'riocl; fur llOtlCOIllmissiolled otlicer, re
dUt:tiOll ill addition thereto, 

Dishonorable discharge, with forfeiture of all 
l><lY and alluwallces and coufinement at 
Lard lauoI' for two years. 

Forfeiture of $1; corporal, $2; sergeant., $:3; 
ht sergeallt or 1l0nCOllHUi:-l::-;ioned officer of 
hig-her grllde, $<f. 

.Forfeiture of $~j corporal, S:3; sergeant, S.l: 
1st sergeant or nOllcomlllissioTH'd otlicer of 
higber grade, $5, 

Il"pon trial f01' desertion and cOll\'iction of absence without }('ave only, 
the COlll't may, in addition to the limit prescriued for such ausence, award a 
stoppage of the amoullt paid as reward for the apprehen::;ion and delivery of 
the accu:-:('tl to the lllilitary authorities. See par. 11, page 49, (title. 
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. ~----------

Lilllits of punishment. 

l"XDER :l:2n ARTICLE 01-' 

WAR-CulltintH'd. 


Absence without l('a\'e
C'ontinut:'l1. 

For more than Hix to Forfeiture of 83; corporal, S-I; !'lergpant, SO: 
twelve hour!'l incll1si H', bt Rergeant or nOllcomlllis~iolll'd ottic{'r of 

highf'1' gm(ll', :37. 
For more tlutll twt'lv(' to FOl'fpitul'l:' of ~.~): ('orporal, ~.i: sPI'gpallt, $7: 

twpnty-four hours, in 1st serg-eant or nOllt'ollltlli:o::-;iolWd otlict'r of 
clusive. hi/!IH'I: gnlli(-, SIP. 


For mOff' than tW('lItv
 ForfE-jtlln' of $oj alII} five days' con1hwIlH'nt 
fo u r to forty-eight at hard lahor. For ('ol'pol:al, fOl'h'itun' of 
hours, illclusiw'. Sl'l; "prg"f'llllt, S1O; 1st Sl'I'g('allt or lioneOlll 

mist5iow'(l otlicel' of hhdH'1' grndp, Sl:!.; or, 
for aU IlOTH'(lllllllissiOlWtl olliet'rs, n'duetioll. 

'For more than two to FOl'ft·itul'f' of $10 and ten dan,' confinf'1ll('ut 
ten days, inclusin'. at harrllabor: for nonconlll~ission("ci ottif'('r, 

! rpcinction in addition tlwrpto. 
.For mol'€' th,lIl tl'l1 to I Forft'iture of S:~O and one llIonth\~ confine

nWllt at hard labor; for llollcommis:sioneti 
omo~r, rpdudion in addition thp!'t·to. 

For mol'£' than thil't,v to 

thirty days, iudusin'. 

Dishonorable clisl'harge alld forfeiture of all 
niuf'tyday...;, illl'ln..;jn·, pay and nllowallc('s, and three mouths' 

eonfiuelllPut at banI labor. 
For more than lIillt'ty Dbhonorable tli~chal'ge and forfeiture of all 

days. pay anti al1owan('{'!'i IUlII nine months' COII

fiTH'ment at hard labor. 

UXOF.R aan A HT1('1.E OF 

"'AR. 


Failure to repair at the time 
fixed, to the phH'e appoint
f>ti, etc. 

For reveille or retreat. Forfeiture of $1; corporal, S2: sf'rgt'ant, S.3: 
roll call and 11 p m.! lst Sl'rg-PHnt, S4. 
inspection. I 

For a~semhly of gilaI'd 1 

detail. I 


For guard mounting (hy rForfeiturt' of $.>j corpora.l, ~~; Sel'~p;Ult, $10. 
musirian dl'tailt>ti for J 
guard). 

ItoI' guard mounting (by 1 

musician not tlt·tailpd 

for guard). 


For assembly of fatig;lu' 

d(·tail. I


For parade ____________ _ 

For illsppc1ion and mlls· . LForfeitul'e of .:;;~. corpora.l $3' spr~{'ant ~5. 
tC'r,wt'l'klyormonthly:r ... " I , 

inspection. . : I 
For targpt pmctice _____ _ 
For driIL __ .. ____________ J 
::~~: !~~\):.~i~11!~\~.;~i~~.;====
For post schooL ________ _ 
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Limits of IJUubtllHt'ut. 
I-1--

l":rIiIJt:n ~{~TH .\J{TII'I.E (H' 

WAR. 

Fotllld drunk-

Oil ~uard _______________ 
I 
, Six month,,' ('Ollfillt'lIIfo'llt ut tHud lahor alld 

forft'itul'C' of SIO per nlOilth for tbe SHIlH' 

JI;'riod: for tlOIlCOllllllissiolH'd oflicer, reduc~ 
tion in additioll thereto. 

On duty as head cook____ FOl'feitun' of S:.!O. 
On extra 01' special duty _ 1 
At formation OfCOIlIII<lUY , I 

for drill or un drill. 
At targ-l't pmc.:tke______ _ 
At formation of ('ompallY 

for dre:,s llarade or on 
dn'ss paradt" 

At reyeille or rl'tl'~'at roll 
Forf"itul'c of $12; for nOIlf'ommissiolled ofcall. fif'f'I', fl-'(luction Ilnd forfeiture of $:!O.:\t inspection Hlltl IIllltol· 

tpr, weekly or month
ly ill:o;ppdioll. ~ 

At inspt-'ction of <'Olll- . 

pany guard dt,tail or at : 
guard llIoulltillg. ' 

At r;table duty __________ , 
On fatigue ______________ ~ 

I 
tTxm:1t 40iU A RTlrLE I)F II 


\\".4.1{. i 

I


fJuittin/! guaro ______________ I Six months' confinl'llll'ut at hard labor and 
forfeitur~ of $10 per month for the 8.\llIt· 

lWriou.; for non('olllluissioned oHicer, re
d1lction in addition thereto. 

LSVER 51~T ARTIC'LF. OF 

'\' AR, 


P!'r~uatling sllidier~ to de'(,I'L: Di~houorahle discharge, forfeiture of all pa:\' 
and allowanct:;s, and one Yl>ar's confinemellt 
at hard labor, 

l'xnER 60TH A HTU'LE (IF "'.-\ R_: Dishonorable di~charge, forfeiture of alI pay 

I 
and allowRnc('s, alHl four y('ar~' ('onfillP
ment at bard labor. 

eSlnm tiin ARTJ('U: 01-' 
WAR. 

~an:;lallg"htl'r _. _____________ Dishonoraule dischan!l>. forft>iture- of all pay 
and allowances, alld tt'll )'e'ars' confinement 
at hard laiJol'. 

A!oIsauit, with intent to kill __ Dishonorahle discharge', forfl'itu}'t, 0f all pay 
and allowances, 1-I.I1d t('n years' COl1tinclllcnt 
at hard labor. 

Burglar." ___________________ Dishonorable discliul'g:e, fl)l'feitufP of all pa;r 
and allowances, ant! seVf'n vears' confiDe
ment at hard labor. . 
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OffCllS(,S. Limits of puni...;lullent. 

Forgery ______ ~ lJbhunorable (lbchar~e, forfeitun' of nil Ilay 
and Hllow<lllce:-;, and four Yl'ars' ('ontilll' 
1lIt'lIt ttt lIard labor. 

Perjury _____ _ 
- - - - -- --I l)it:!::: n~;'::!~~~II~~~~~~ I;~ :;7t' f~){::~~t'i,~~~~'~s ~)f (.~!:J:~~:\~ 

I ment at hard labor. . 
F;use SWl';lriUg -------------i Dbhonorahlc dbcilar,i!l', forfpiture of all pay 

. al!!1 allowalH'l's. alld two \'l'ar:;' ('onfilH'lLl~'nt 
'I at hanl labor. . 

J{ohheQ' ____________________ Dishollomble di~charp.!'e, forfdtuI"f' of all pay 
I allti nllownlll'p:-l, alld lSeVt'll Yt'ars' eOllnl\l' 
I lUl'llt Ilt hard lahor. . 

Larcellyor emlwzzlt'Ulpnt of I 
property 1_ 

()f tbe yalne of ilion· l>ishonol'al>le disrllal'ge, forfeiturf> of all pay 
UtaU :3100. and all(l\,allel'~\ :ultl four p.-ar8\ ('PUtiIH'

JlIt'llt at hart! lahLlr. 
()f the Yalue of $oWO or lli:-ollolltlrahlp disI'!HlI'!!P, forf!:itlll't' nf nIl jlHy 

les~alltlIllOrl'thall :3,")0. <11111 nlluWllllt·('.... and thr('t~ Year,.;' cOlltill(' 

Illl'llt at. bani Lahor. . 
Of tIt€' yalue of $;,0 or 11':-08 Di ..llollorahlp di.,charg:I'. foi'fl'itnrt:" of 1\1111<1Y 

allli mol'{' than S:!O, allil aliOWalll'l'~\alltl two yt-ars' COli ti Ilt'IlH'llt 
at hard lab\lr. 

(If the yalue of $:W or Di ..holwmblc di~('hal'ge. forfeiture of all )lay 
1t't3s. alld allowauct's, alltl Ollt' yt'al" S ('011 tiIH'IlH.'llt 

at banI l:dJor. 
Fraudulent (,lllbtllH'nt, IIJ'O Di.·.;jlolJtlraltle dhwhal',!2;l', furfl'iture of all pay 

('lIrt'11 hy false rC}lre~l'llta nlltl allowallt't':-i, !lud C()llnUl'lUt'llt at hard 
tion or l'OIlI'l'aillll'nt of a. ·luh,)1· for Ollt> ,Year. 
faet in n'/;{ard to It l,riOl' 
(,lllbtnwllt or t1hit'har~t., or 
in n.').!:anl to ('ollyit-tioll of a, 
civil or military (Tillie. 

Fraudult·ntl'uli....illlent.othrl" DishonoraLle disehar,u:e, forfC'itltre of alllmy 
cast'S of. nlHl allow;lHt,t's, ~lIld confinelllent at hard 

labor ft)1' six mouths. 
Dhwhelliellce of onl<>rR\ ill-I: Six Jllonth~' cOIltiHt'lllent at hanl lahor alltl 

yolvill/;( willful detiallce of fOI'fpitUI'l' of $10 t,er IIlollth for tht' sallie 
the Hllthorit,Y of a lIonCOII\- lwl'iot!; fllr 1l()II(,olllmi1'l~ionl'J olliccr, rt'-
lUis~iOIH'll ottker in the tiuction ill atlditillil then'to. 
executioll of Ids ollico. 

l'tiing threateHing or illt'lIlt Two tlHHltltS' (,()lItiuenH'llt at hl\l'/l lahol' nnd 
illg latlg'uage or hella ving fOI'feitlll'e of $10 ller Illollth for the F::lIIJ(' 
in an iU811hordinatn lllllll lWI'ioll; for llonrommi~~iolletl otlict'r, 1'1"

Iwr to a 1I01l('(lllItlli~~i{llied tiuctiun ill audition thereto. 

oflicer wltiln in the cX(>('Il- , 

tioll of his olliee. ) 


Ahsl'lice from fatig:u(' dlltY ___ 1 Forft'iture of $1; ('ol'poral, S,-); "erg-i.'ant, :;6. 
.\hsPllce from extra or hpccial I.Folfeiture of ~!; cor'porn1, S:); r;ergl'llut\ Sli. 

duty . 
..\b~l'Ii{'e from duty a8 com

pany, gellcralllless, or hos
pital IH,<ttl cook. 

1 III sperificutioIl:'O to char;..!:e~ (If Iarct"uy 01' emhezzlem['nt the "filup of th€' 
prollcrty shall Iw stated.. 



5li LIMITS OF PUNISHMENT. 

Offens(>~. 

r~J)ER G:lv AnTIcLE M" 

""."-R-Contiuut'd. 

Introducing liquor into post, 
camp, or quarters in yiola
tion of stan{iing orders. 

Drunkpnness at post or in I 

quarters. 
Drunkenness and disorderly 

conduct, causing tile of
fender's atTest and convic
tion by civil Ruthoritit's nt 
It place within ten miles of 
his st~ltion. 

Noisy or di\'iorderly conduct 
in quarters. 

Drunk alHl disorderly in I'o,;t 
or quarters. 

Abuse bv noncommissioned 
otlicer of his authority oYer 
un inferior. 

NOIH'OIllUlissioned offic('1' eu
couraginlZ: gambling'. 

NoncolJlmi~sion('d officer 
making fal~e I'<'POl't. 

Sentinel allowing a prisoner 
un<it'1' his charge to escape 
through neglect 

Sentinpl willfully suffering 
prisoner under his charge 
to escap(>. 

Sentinel Allowing u. prisoner 
under hi:.:r charKe to obtain 
liquor. 

Sentinel or mt'll1bt:'r of guard 
drinking liquor with pris
oners. 

Disrespect or affront to a 8('11

tine!. 

Hesisting or disobeying sen
tilH'1 in lawful execution 
of his duty. 

Lewd or indecent exposllre 
of person. 

Committing nuisance in or 
about quarters. 

Breach of arrest in qnart(:,I'l'L 

Limits of pllnif4hlllent. 

:Fol'feitul'e of $3; for noncommission('(l offi
cer, reduction and forf{'itnre tlf ~r). 

Forfeiture of $3; for nOTleOllllllissiolled om
('er, reduction and forft'itul'c of $;'). 

Forfeiture of $10 and seVf'n days' confinf'
ment at hard labor; for Iloncolllllli:-;sioned 
officer, reduction and forft'iture of $12. 

}~orfeiture of $4; corporal, $1; seq;~'eant, $10. 

Forfeiture of ~7j for noncommissiolwd oJfi~ 
cpr, I'('uuctioll and fOlfl'itl1l'e of $10. 

Rf'(luction. three months' confinement at 
hard labor, alltl forfeiture of :310 per month 
for the same period. 

RNluction and forfeiture of $;'). 

R€'ductioll, foTil'iture of :t:8, all!1 tl'n (lays' 
confinement at hard litbor. 

Six montbs' cOllfinpment at h:lnl lahor and 
forfeiture of $10 per month for the !-'ame 
ppriod. 

Di:-;honorable discharge, forfeiture of nIl ]lay 
an!1 allowallces, and one ypur's ClJllthle
ment nt har(llahor. 

Two months' contilwment at bard Ilioor and 
forfl'iture of $10 per month for the same 
pprio(L 

Two months' confinement at hard Jabor antI 
forfeiture of $10 per month for the same 
period. 

Two months' confinement at hard Jabor and 
forfeiture of $10 per month for the same 
period; for I1oncommissionpd ofti('er, rfl
duction in addition thereto. 

Six months' confinement at hard labor awl 
forfpitul'e of $LO pet' month for the 8ame 
period; for noncommissioned officf'r, re
duction in addition tilet't>to. 

}Three months' confinf'ment at hard labor 
and forfeiture of $10 pf'r month for the 
sam(> period; for noncommissioned otticer, 
reduction in addition thereto. 

Ol1e month's cOllfinement at hard labor and 
forfeiture of $10; for nOlicollllllissionf'd of
ficer t reduction in addition thereto. 
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ARTICLE III. 

The introduction and use of evi<lence of previous con
victions is subject to the following regulations: 

SECTIOX 1. Such evidence shall be limited, except as 
provided in section 5 of this artide, to previous convic
tions by courts-martial of an offense or offenses within 
one year preceding the <late of commission of any 
offense charged and during the current enlistment. 
These convictions must be proved by the records of 
previous trials and convictions, or by duly authenticated 
copies of such records, or by duly authenticated copies 
of the orders promulgating such trials and convictions. 
Charges forwarded to the authority competent to order 
a general court-martial, or submitted to a summary, 
garrison, or regimental court-martial, must be accom
panied by the proper evidelll:e of previous convictions. 

SEC. 2. Whenever a soldier is convicte<l of an offense 
for which a discretionary punishment is authorized, the 
court will receive evidence of previous convictions (see 
section 1 of this article), if there be any. General, regi
mental, and garrison courts-martial will, after a finding 
of guilty, be opened for the purpose of ascertaining 
whether there is such evidence and, if so, of receiving it. 

SEC. 3. P/'cviol/s convictions in connection with il/
ferior cOllrt ~tre1lses.-\Vhen a soldier is convicted of an 
offense the punishment for which under Article II of 
this order or the custom of the service does not exceed 
three months' confinement at hard labor and forfeiture 
of three months' pay, the punishment so authorized 
may, upon proof of previous convictions (see section 1 
of this article) be increasell one-half for each of such 
convictionR IIp to tlle limit of three months' confinement 
at hard labor and forfeiture of three months' pay. and, 
for noncommissioned officer or first-class private, re
duction in ad<lition thereto. Upon proof of five or more 
of such convictions, if not less than five of them were 
fo11owe.1 by sentences, in each case, of not less, substi
tutions considered (see Article VII), than forfeiture of 
810 or confinement at hard lahor for 20 days, the limit 
of punishment shall be dishonorable discharge, forfeit
ure of all pay and allowance~, and confinement at hard 
labor for three months; but if dishonorable discharge 
be not adjudged, the limit Rhall be three months' con
finement at hard labor and forfeiture of three months' 
pay, and, for a noncommissioned officer or first-class 
private, reduction in addition thereto. 
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SEC. 4. Pret"ious conviction8 in connection with gen
eral court-martial o./Tenses.-vVhen the conviction is for 
an offense punishable under Article II of this order or 
the custom of the service with a greater punishment 
than three months' confinement at hard labor and for
feiture of three months' pay, tluch punishment shall not 
be increased by reason of previous convictions, except 
as hereinafter specified; but eyidence of those described 
in section 1 of this article wi1lbe submittell to the court 
to aid it to determine upon the proper measure of pun
ishment subject to the limit already authorized. Upon 
proof of five or more of such convictions, if not less than 
five of them were followed by sentences, in each ca~e, 
of not less, substitutions considered (see Article VII), 
than forfeiture of 810 or confinement at hard labor for 
20 days, the court may, if the authorized limit does not 
include dishonorable discharge, alljudge dishonorable 
discharge and forfeiture of all pay and allowances with 
the authorized confinement. 

SEC. 5. On a conviction of desertion evidence of con
victions of preyious desertions may also be intro,luced, 
irrespective of the enlistment or of the period which 
may have elapsed since such conyiction or convictions. 

SEC. 6. When a noncommissioned officer is convicted 
of an offense not punishable with reduction, he may, 
upon proof of one previous conviction within the pre
scribed period (see section 1 of this article), be sentenced 
to reduction in addition to the punishment already 
authorized. 

SEC. 7. First-class privates may be reduced to second
class privates in all cases where for like offenses on the 
part of noncommissioned officers their reduction in 
grade is now authorized. 

ARTICLE IV. 

When a soldier shall, on one arraignment, be con
victed of two or more offenses, none of which i8 punish
able under Article II of this order or the custom of the 
service with dishonorable discharge, but the aggregate 
term of confinement for which, as specified in said arti
cle, may exceed six months dishonorable discharge with 
forff'iture of pay and allowances may be awarded in 
ai!dition to the authorized confinement. 

ARTICLE V. 

If, in any case where the limit of punishment is dis
honorable discharge, forfeiture of all pay and allow
ances, and confinement at hard labor for a stated 
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number of months, dishonorable discharge be not ad
judged, the limit of forfeiture shalloe all pay due and to 
become due during the presc.;ribed limit of eunfinement. 

ARTICLE VI. 

This order prescribes the ma.rimum limit of punish
ment for the offenses named, and this limit is intenc1",d 
for those cases ill which the severest punishment shoulll 
be awarded. In other cases the punishment shou1ll be 
graded down according to the extenuating circum
stances. Offenses not herein provided for remain pun
ishable as authorized by the Articles of War anll tlw 
custom of the service. 

ARTICLE VII. 

Substitutions for punbhment named in Article II of 
this orller are authorized at the di,j(~retion uf the courts 
at the following rates: 

Two days' confinement at hard labor for one dollar 
forfeiture, or the reverse; one day's solitary confine
ment on bread and water diet for two dav::;' confine
ment at hard labor or for olle dollar forfeiture; pro
vided that a noncommissioned officer not sentenc.;ed 
to reduction shall not be subject to confinement; and 
provided that solitary confinement shall not exceed 
fourteen days at one time, n01' be repeated until fourteen 
days have elapsed, and shall nut exceed eighty-four days 
in one year. 

THEODORE ROOSEVELT. 

SE~TEXCE.l 

1. When in any case the punishment is, by the Arti
cles of \Var, left to the discretion of the court-martial. 
the court will, before proceeding to award the puni8h
ment, ascertain whether a limit has been fixed by the 
foregoing executive order.' Those members desiring to 
propose a sentenee usually write it on a slip of paper 
and ham1 it to the presi(lent. The president reads the 
proposeLl sentences to the court and the members vote 
on them in order, beginning ·with the lightest, until a 

1 For forms for scnt(>DC('S see page lli4, PI)St. 

2" 'Vheu a sentence of cOllfinClll('lIt or forfeiture is in excess of tho 
legal limit, the part within the liulit is legal I\fHl may he ('xecutf'd." 
(Par. 976, A. N.) 
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majority agree upon a sentence. In a case where a 
puni~hll1ent is fixed, the members vote upon a sentence 
awarding this punishment. Upon a death sentence 
two-thirds of the members must concur (the record so 
explicitly stating), and no person can be sentenced to 
death except in cases expressly mentioned in the Arti
cles of War, or in section 1343, Revised Statutes, as thus 
punishable. l 

:l. A general court-martial may sentence a soldier to 
confinement in a penitentiary for any offense whkh may 
he thus punished" by some statute of the United States, 
or by some statute of the State, Territory, or District in 
which such offense may be committed, or by the com
mon law, as the same exists in such State, Territory, or 
District. '" \Vhen, therefore, the sentence of such a 
court-martial prescrihes imprisonment, the court wiII 
state therein whether the prisoner shall be confined" in 
a penitentiary:l or in some place umler military juris
diction being guided in its determination by the ninety
seventh Article of \Var." 4 

4. "\Vhen a sentence imposes forfeiture of pay, or of a 
stated portion thereof, for a certain number of months, 
it stops for each of those months the amount stated. 
Thus; 'Ten dollars of monthly pay for one year' woulLl 
be a stoppage of 8120. \Vhen the sentence is silent as 
to the date of commencement of forfeiture of pay, the 
forfeiture will begin with the period for which pay has 
accrued since last payment. A forfeiture not limited 
by the sentence to any particular month or months or 
other space of time, but expressed simply as a forfeiture 
of so many months' pay, or of a certain amount of pay, 
is legally chargeable against the pay due and payable 

19Gth A. W. 
29ith it!. See not<· 1, page 50, ({ule. 
a enless the laws of the State, Territory, etc., in which the court is COll

vened are at hanel, it is irllpo~:ijhle for the {"OUl't to determine in all cast's 
whether 01" not ulldt'r the 97th Artide of \,"al', the offenuer i~ punislwLle 
by penitentiary confineJllent. 'l'herefoff', in ca:3{" of allY doubt, tbe words 
"in such phu'f" as the reviewing' authority Illay direct," will be llsed in tht· 
8f'ntf'nce. 

"Par. 9';'3, A. H. 
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at the next payment, and the balanee, if any, against 
any accruing thereafter, until the forfeiture is fully 
satisfiell. " 1 

5. "Nothwithstamling a sentence contemplates pay
ment of a stated sum to a soldier upon his release from 
confinement, it can not be made unless there is a suffi
cient balance to his credit after all authorizell stoppages 
are deducted.'" 

6. "A sentence adjudging a dishonorable discharge 
to take effect at such perioll during a term of confine
lllent as may be designated by the reviewing authority, 
is illegal."·J 

RECORD OF PROCEEDIXGS.· 

1. Every court-martial will keep an accurate record' 
of its proceedings. The record in each case will be 
complete in itself, and will contain a copy of the order 
appointing the court. It will be authenticated by the 
signatures of the president and judge-advocate, the 
latter affixing his signature to each day's proceedings. 
Whenever, by reason of the death or disability d the 
judge-advocate occurring after the court has decided 
on the sentence, the record can not be authenticated by 
his signature it must show that it has been formerly 
approved by the court anu must be authenticated by 
the signature of the presiuent. ,1 The record must show 
that the court was organized as the law requires, that 
the prisoner was asked if he wisheu to object to any 
member and his answer to such question, and that the 
members of the court and the judge-advocate were duly 
sworn. 

2. The reading of previous proceedings and of testi
mony for approval will be dispensed with, unless for 
special reason considered necessary by the court, or a 

1 Par. tJ~4, A. R. 
2Id., 9~W. 
3 Id., 9~2. 
4 ~For form of record for general court-martial see page 142, po#. 
5 H "'hpn records of trial by gf'neral conrt-martial are writtptl on the type

writer, the copyaLJle ribbon will be useu when practicable." (Par. 988, A. R.) 
6 Par. 987, A. R. 
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witness desires to have certain testimony read for cor
rection.' 

3. All orders modifying the detail of the court and 
issued after its original organization must be incorpo
rated in the reL:ord. The record should also note the 
fact of a new member taking his seat, or a new judge
advocate commencing to officiate, according to orders, 
on a certain day. (But, see page 28, par. 4, ante.) 

4. The entire lJroceedings will be spread upon the 
record; all orders and rulings of the court; all motions, 
propositions, objections, arguments, statements, etc., 
of the judge-advocate or the aL:L:used; the testimony of 
each witness, as nearly as possible in his own language; 
in short, every feature of the proceedings material to a 
complete history of the case and to a correct under
standing of e\'ery point of the same by the reviewing 
authority will be recorded at length. Testimony taken 
before regimental or garrison courts-martial will not be 
reduced to writing.' 

5. Although. ,;ince the passage of the act of Congress 
of July 27, 1892, .• to amend the Articles of \Yar, etc.," 
it is desirable that the record of a court-martial should 
show that when it 5at in closed session the judge-advo
cate withdrew, it will not vitiate the proceedings if 
this is not expressly stated. When the record shows 
that the court was closell, the presumption is that it 
was closed in accorclanL:e with the requirements of law. 

6. The;' statement of service" referred to on page 1\). 
paragraph 3, allte. will not be introduced in evidence 
nor made a part of the record of the trial, but will be 
considered by the court and shown to the accnsed, with 
a view to its correction by the introduction of evidence 
should it be required. The statement will be forwarded 
with the record for file in the office of the Judge
Advocate General. 
- 7. A reL:ommendation to clemency will not be em· 
braced in the body of the sentence; but will be appended 

1 Cir. Xo. ~7, A. G. 0., Ib9-;. :! l>a1'. US';, ~~. R. 
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to the record after any exhibits referred to in the pro
ceedings. Only those members who concur in a reCOlll
mendation should sign it. 

RE'-ISIO~ OF RECORD.! 

1. "\Vhen the record of a court exhibits error in 
preparation, or seemingly erroneous conclusions, the 
reviewing authority may reconvene the court for a 
reconsiueration of its action, pointing out defects. 
Shoultl the court concur in the views submitted, it 
will proceed by amendment to correct its error, and 
lllay modify or completely change its findings. A 
reopening of the case, by calling or recalling witnesses. 
is illegal. " , 

2. An amendment can be made by the court only 
when duly reconvened for the purpose, and when made 
must be the act of the court a.~ such." A correction 
made by the president or other member, or by the 
juilge-a<hocate independently of the court, and by 
means of an erasure or otherwise, is unauthorized. If 
omissions in the record are to be supplied. the page and 
line on which they occur will be stated and the correc
tions given in full. The original rec0nl will not be 
interlined nor altered in any way. 

REYIE\\T:\(; AUTIIOUITY. 

1. "No sentence of a court-martial shall be carried 
into execution until the same shall have been approved 
by the officer ordering the court, or by the officer com
manding for the time being."· 

2. The officer having authority to confirm the sen
tence of a court-martial will state at the end of the 
proceedings in each case his decisions and orders.' 

1 }\)r furm fur revision SN' }lag-e I.~J:\, jllI .... I. 


:? Par. 9tH, A. lL 

;,23 Opin. Atty. Genl., i:~; t!l'l' G. O. :21, .\. (;. 0., lllUO. 

410lth A. \Y.j ~t't> par. Ina, A. H. 

'Pal'. 989, A. H. 
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3. AU sentences of courts-martial may be confirmed 
and carried into execution by the officer ordering the 
court, or by the officer commanding for the time being, 
where confirmation by the President, or by the com
manding general in the field, or the commander of the 
department, is not required by the Articles of 'Yar. I 

In time of peace, sentences directing the dismissal of 
an officer or inflicting the punishment of death require 
confirmation by the President.~ Proceedings involving 
either dismissal or death will therefore (except in time 
of war, in cases mentioned in the 10::Jth and lOith Arti
cles of 'Var) be forwarded by the convening authority, 
after appro1:al,a direct to the Judge-Advocate General 
for the action of the President. 

4. A military commander can not delegate to an infe
rior or other officer his function as reviewing authority 
as conferred by the l04th and l09th Articles of War. 
Nor can he authorize a staff or other officer to subscribe 
for him his ilecision and orders on the proceedings. 

5. Every officer authorized to order a 'court-martial 
has power to pardon or mitigate any punishment ad
judged by it! except that of death,' or the dismissal of 
an officer.' 

6. "The power to pardon or mitigate punishment 
imposed by a court-martial, vested in the authority 
which confirms the proceedings or the 'torrespondillg 
authority under whose jurisdiction the sentence is being 
executed, extends only to unexecuted portions of a sen
tence. The fact that a soldier has been dishonorably 
discharged through his sentence does not affect this 
power. An application for clemency in case of a gen
eral prisoner sentenced to confinement in a penitentiary 
will be forwarded to the Secretary of 'Var for the action 

110!lth A. "". J'or requirenlt'llt of l't'g"ulatiolJs as to H OJIicer comlllanding 
for the tiIllE:' l)l'iJlg," see Par. 193, A. H. 

210i>th, ]OGtli, and l08th id. 

a The cOllvening authority, before forwarding the case, should complete 
the s{'ntcllce where confillf'ment is irnIl08f'd, as in cases where no confirma
tion is required. 

41l2th A. W. 5105th id. 6106th id. 
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of the President. The power to commute sentences 
imposed by military tribunals, not being vested in 
military commanders, can be exercised by the President 
only." I 

7. "Any officer who has authority to carry into exe
cution the sentence of death, or of dismissal of an 
officer, may suspend the same until the pleasure of the 
President shall be known; and, in such case, he shall 
immediately transmit to the President a copy of the 
order of suspension, together with a copy of the pro
ceedings of the court." , 

8. While a reviewing authority may remit or miti
gate a sentence, he can not change it so as to impose a 
punishment of a different nature; thus, he can not 
change a sentenqe of dishonorable discharge awarded 
an enlisted man to confinement at hard labor;:: but a 
legal sentence of dishonorable discharge, forfeiture of 
all pay and allowances due, and confinement at hard 
labor for a definite period may be mitigated by the 
authority approving such sentence to confinement at 
hard labor and forfeiture of all pay and allowances for 
a period not to exceed the period of confinement awarded 
in the sentence.' 

D. "The authority which has designated the place of 
confinement, or higher authority, may change the place 
of confinement of any prisoner under the jurisdiction of 
such authority;"" but ,. when the court has sentenced 
a prisoner to confinement at a post, no power is compe
tent to increase the punishment by designating a peni
tentiaryas the place of confinement." 6 \Yhen a peni
tentiary has been erroneously designated the reviewing 
authority may disapprove it and designate a proper 
place. 

1 Par. H;iO, A. H. 
2111tb A. W. 
:1 As to authority of I't·,·j('wiug' otlke1" to chan~e finclillg, s('e Vagp 40, note 

1, alitf'. 
• Cir. 4R, A. G. 0., l\1()O. 
(I Pllr. 97!l, A. H. 
(j Id., 976. A ptluhdlllH'lIt of l'olltinl'llwnt ill a penitentiary, when legal, 

lIlay lie mitigatt'd to confinement at a military post. 

:~1l09-5 
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10. When general courts-martial have properly sen
tenced sol<1iers to confinement ill a 'penitentiary,! "de
partment commanders will <1esignate the United States 
Penitentiary at Fort Leavenworth, Kans., as the place 
of such execution of sentence, in cases in which the 
term of confinement impospd is more than one year. If 
any State or Territory within a military department 
has made provision by law for the confinement of such 
prisoners in its penitentiarie!l, the department com
mander, with the approval of the Secretary of \Var, 
may designate one as the place of execution of sentence."· 

11. "vVhen a sentence of confinement or forfeiture is 
in excess of the legal limit. the part within the limit is 
legal and may be executed." 3 

12. "The time at which a dishonorable <1ischarge is 
to take effect, as fixed hy a sentence, can not be post
poned by the reviewing officer." 4 

13. "A sentence to confinement, with or without for
feiture of pay, can not become operative prior to the 
date of confirmation. If it be proper to take into con
sideration the length of confinement to which the pris
oner has 'been subjected previous to such confirmation, 
it may he done by mitigation of sentence." 5 

14. "An order remitting a forfeiture of pay operates 
only on the pay to hecome due subsequent to the date 
of the order." 6 

Hi. "The order promulgating the proceedings of a 
court and the action of the reviewing authority will, 
when practicable, be of the same date. vVhen this is 
not practicable. the order will give the date of the action 
of the reviewing authority as the date of the beginning 
of the sentence. This does not apply to sentences of 
forfeiture of all pay and allowances. A soldier await
ing result of trial will not be paid before the result is 
known.'" 

1 See pag'e 50, par. 12, allte. i It!. 983. 6 Irl. 980. 
~ Par. 974, A. R. • Id. 980. 7Id.978. 
ald. 976. 
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16. Proceedings of general courts-martial in cases of 
officers and in important cases of enlisted men will be 
published in general orders. Unimportant cases of 
enlisted men will be published in special orders.! 

COXFIXE::\[I':XT AFTER TRIAL. 

1. "Enlisted men * * * who have been tried will, 
prior to the prolllUlg .tion of the result, be designated 
as 'awaiting result of trial;' enlisted men serving sen
tences of confinement, not involving dishonorable dis-. 
charge, will be designated' garrison prisoners;' those 
sentenced to dishonorable discharge, and to terms of 
confinement in penitentiaries or at military posts, will 
be designated as . general prisoners.'''' 

2. Prisoners umlergoing sentence of general court
martial, and those confinell for serious offenses will, if 
practicable, be kept apart from those confined by sen
tence of an inferior court, or for minor offenses. Gen
eral prisoners will not be confined with other prisoners 
except in case of necessity.' 

3... Prisoners will not be placed in irons except pursu
ant to sentence of a court-martial, or in the extraordinary 
case of a prisoner who, in the judgment of the com
manding officer, is a desperate or dangerous character, 
in which case report of action and the circumstances will 
he immediately made to the department commander. 
A prisoner may be shackled or handcuffed while being 
transported from one post to another, or from a post to 
a penitentiary when, in the judgment of the officer in 
charge, the escape of the prisoner can not otherwise be 
prevented." ~ 

4. "Prisoners will be forwarded from places of trial 
to posts at which they are sentenced to serve confine
ment only on orders of department commanders or 

1 For form for sllccial order, see page li8, post, and par. 982, A. H. 

2 Par. 9:iS, A. U. 

:3 Id., 939. :For special rules relating to prisoners, see G. O. 55, A. G. 0., 


18n5. 
4 [d., 942. 
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higher authority. The strength of guards to accom
pany them will be limited to the necessities of Hafe 
delivery. Orders detailing gnards in charge of military 
prisoners will provide for the return jonrney of the 
guard and for commutation of rations, when such com
mutation is necessary. The commanding officer of a post 
from which a prisoner is transferrell will send under 
seal, to the commanding officer of the post where the 
sentence of confinement is to be executed the following 
papers in his case, viz: Discharge papers, if discharged, 
descriptive list, orders promulgating and modifying 
sentences, statement of conduct while under sentence to 
date of transfer, and a list of clothing in possession of 
the prisoner when forwarded." I 

5. "All serviceable clothing which belongs to a pris
oner, and his blankets, will accompany him to the post 
designated for his confinement, and will be fully item
ized on the clothing list melltioned ill the preceding 
paragraph. The guard in charge of the prisoner during 
transfer will be furnished with a duplicate of this list 
and will be held responsible for the delivery of all arti
cles itemized therein, with the prisoner. At least one 
serviceable woolen blanket will be sent with every such 
prisoner so transferred." 2 

6. "The personal effects of military prisoners who 
have escaped from confinement, except such as possess 
some special value as keepsakes, may be disposed of by 
sale as in the case of effects of deceased soldiers, and 
the proceeds thereof, together with any money left by 
the prisoner in the hands of the company commander, 
be turned over to a paymaster, who should account for 
the same in the manner provided for paymaster's col
lections. The officer will take the paymaster's receipt 
for the amount paid him and forward the same to the 
Auditor for the War Department." 3 

7. "General prisoners, other than those confined in 
penitentiaries, will be allowed, in abatement of their 
terms of confinement, when serving sentences' of over 

1 Par. 945, A. R. ·ld.,946. 8ld., 947 
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three months and not over twelve months, five days for 
each complete period of twenty-five days during the 
whole of which their conduct has been good: Pl'ol'ided, 
That the abatement of five days so authorizell shall not 
have the effect in any case of reducing the confinement 
below three months. On sentences exceeding one year 
they will he allowed the same abatement for the first 
year of the sentence, and for eaeh succeeding year ten 
days for each cOlllplete period of twenty days during the 
whole of which their conduct has heen gOOl1. Abate
ments thus authorized Illay be forfeited, wholly or in 
part, by subsequent mlsconc1uct; such forfeitures to be 
determined by the cOllllllanding officer of the post where 
the prisoner is confinetl. A general prisoner serving 
sentence in a penitentiary will be allowed the almtfment 
ttuthorizeu for conviets in that penitentiary." I 

8. "\Vhen the date for the cOlJlmencement of a term 
of confinement imposell by sentence of a court-Illartial 
is not expressly fixed 1)), the sentence, the term of con
finement bpgins on the date of the order promulgating 
it. The sentence is continuous until the term expires, 
except when the person sentenced is absent without 
authority.'" The word duys in a sentence of confine
ment, means periods of twenty-fonr hours, counting 
frolll guard-mounting on the first day of the sentence. 

9. "\Vhen soldiers a,vaiting result of trial or under
going sentence commit offenses for which they are trieel, 
the second sentence will be exeeuted upon the expira
tion of the first. ":l 

10. \Vhere a soldier, while nn<lergoing sentence of 
confinement imposed without dishonorable discharge, 
is tried for a further offense and sentenced to dis
honorable discharge and confinement, the period of 
confinement under his prior sentence will terminate 
upon the date of his dishonorable discharge, leaving to 
be executed only the confinement imposed by the second 
sentence. 

11. "A general prisoner, before being released from 
confinement at a post, will be carefully examined and a 

I Par. 949, A. H. 21d.,977, 3Id., mn. 
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record of all marks, scars, anu physical peculiarities 
maue by a medical officer on the outline figure caru useu 
in the examination of recruits, which the medical offic('r 
will forwaru direct to The ::\Iilitary Secretary of the 
Army."l 

HABEAS COIU'US. 

1. "Officers will make respectful returns, in writing. 
to all writs of habeas corpus served on them. \Vhen 
the writ is issuell by a State court or judge, anll the 
person held by the army officer is a civilian who has 
been apprebendell uJl(ler a warrant of attachm('nt to be 
taken before a conrt-martial to testify as a witne~s, the 
officer will not produce the body, but will, by his return, 
set forth fully the authority by which he holds the per
son, anu allege that the State authority is without juris
diction to issue the writ of '/(/[,('(!s corJiu.~, and ask to 
have the same dismissed. He will also exhibit to the 
court or officer issuing the writ of habeas ('01'1)118 the 
warrant of attachment anll the SUbpll:'na (antl the proof 
of the service of the SUbpll:'na) on which the wari'ant of 
attachment was based, and also a certified copy of the 
order ('om'euing the court-martial before which he hall 
been comlllandell to take the person."" 

2. "Should a writ of habeas corpu.~ issued by a State 
court or judge be served upon an army officer, com
manding him to produce an enlisted man or general 
prisoner, anll show cause for his detention. the officer 
will decline to produce in court the body of the person 
named in the writ, but will make respectful return 3 in 
writing to the effect that the man is a duly enlistell sol
dier of the United States or a general prisoner under 
sentence of court-martial, as the case may be, and that 
the Supreme Court of the Unitell States has decided 
that a magistrate or court of a State has no jurisdiction 
in such a case."· 

1 Par. 9~8, A. H. 3 }'or form, sC'e page- 180,1)081. 
'Id.,loo6. 'P"r. 1007, A. H. 
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3. No writ of habeas corpus shall be issued against a 
military officer or soldier who is detaining a prisoner in 
any unorganized province or territory of the Philippine 
Islalllls. I 

4. It shall be a conclusive answer to a writ of ltabeaN 
corpus against a military officer or soldier, and a suffi
cient excuse for not producing the prisoner in all organ
izell provinces of the Philippine I~lanlls. if the Com
manding General or any general officer in command of 
the department or district shall certify that the prisoner 
is held by him either: 

(1) As a prisoner of war; 
(2) 	As a member of the Army, a civilian employee 

thereof, or a camp follower and subject to its 
discipline: but this paragraph shall not apply 
to pending 2 cases; or 

(3) 	As a prisoner committed by a military eourt or 
eommission prior to October 1, 1H01; or 

(4) 	As a prisoner arrested amI held for trial before 
a military court or eommission before October 
1ii, 1901, for a violation of the laws of war com
mittell before the same date: or 

(5) 	As a prisoner guilty of violations of the laws of 
war committed in any unllacifietl provinee or 
territory and who has escaped into provinces 
officially declared to be unller civil control and 
has been there capturell by military authorities 
and is he1<1 for trial for su<:h violations of the 
laws of war." I 

5. A writ of hab('{/.~ corpllS issued by a United States 
court or jUllge will be promptly obeyed. The person 
alleged to be illegally restrained of his liberty will be 
taken before the court from whieh the writ has issued, 

1 Acts of the Philippilll' COlllllli!':,ion of Ocfohl'l' 1, lHOl, nnd JutH' 2:1, Hl02. 
Uespectful rl'tUl'1l ill writing will bl~ made in til{· case of rl'isOII(\r~ who Illay 

he eX{'lllph'd frolll jurisdiction L)y the provisiolls (If the ads nlJove citl'(l, 
stating the facts of the ease, uut the hody of the prisoller will not be pro
duced. III all othl'r ('ases the return will be made lind tile body produced 
hefore the proper tribunal. 

!? October 1, IHO!. 
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and a return I made setting forth the reasons for his 
restraint. The officer upon whom such a writ is sen-eo 
will at once report the fact of snch sprvice, by Lle
graph. direct to The ::\Iilitary Secretary of the Army 
and the commanding general of tIl(' departnwnt."·' 

111~l'O~JTJOX OF HECOIlJ)".. 

1. The Judge-Ach'ocate Gent'ral redses and is the 
custodian of the records of the proceedings of all 
general courts-martial." The original reco1"(ls of pro
ceedings, with the decisions and orders of the reviewing 
authoritieg made thereon, and also the records of pro
ceedings of all general courts which require confirma
tion by the President but which have not been appointed 
by him, will be forwanled direct to the J udge-Ac1vocate 
General. One copy of the order promulgating t11e 
action of the conrt, and a copy of every subsequent 
order affe::ting the'case, will be forwarded to the Judge
Advocate General, with the record of each case. 'Yhen 
more t11an one case is embraced in a single order, a 
sufficient number of copies will be forwarded to enable 
one to be filpd with each record. The proceedings of 
all courts appointed by the Presillent will be sent dired 
to the Secretary of 'Var.' 

2. ,.Applications of officers, enlisted men, and mili
tary prisoners for copies of proceedings of general 
courts-martial, to be furni~hed them under the one 
hundred and fourteenth Article of 'Val', will, when 
received by post or other commanders, be forwarded 
direct to the J udge-Advocate-General." 5 

3. ,. Communications relating to proceedings of mili
tary courts on file in the Judge-Advocate General's 
Department will be addressed and forwarded direct by 

1 For f~rlll, see page 1-;'9, l'()''l.i. For urit·f of authol'itit<s, when tlll< writ i~ 
Rvplied fur on the ground of minority, see lJage IH2, post. 

~ Par. 100R, A. H. 
s Sec. 1199, H. S,; 1)lu', 9:l~, A. R. 
• Par. 924, A. U, 

• [d., 026. 
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department commallut'rs to tht' J ud~,'-"\.dvocate-Gen
eraL In routine matters. the Juuge-.~dvocate General 
and judge-advocates may correspond .with each other 
airect.'·! 

4. Judge-adYocates of department;; are the cu;;todians 
of the reports of cases trietl by summary courts ~ a1\(l of 
all proceedings of garrison or reginH'ntal courts-martial.;: 

5. P08t commanders will, on the last ,lay of each 
month, make a report to the dcpartnH'nt he:u1'luart,'r;; 
of the number of casps determine,l by summary ('ourt 
during the month, setting forth the offenses cOlllluitt(',l 
and the ppnulties awardetl.' "The ('omplete proceetl
ings of a garrison or regimental court will be transmit
ted ",;thout delay by the post or regiu1l'ntal COllllllaIlller 
to departnwnt hea,lquarters.'·' 

6. The reports of cases tried hy summary courts an,l 
records of other inferior courts will hE' fil,'tl in the olliee 
of the judge-a,l\'ocatt' at the heu,lquarters of the tl!'part
mellt cOlllmander in who"e department the courts Wl're 
held, for two :yt'ars. at the end of which time tlwy llla~' 
be dE'stroyetl." 

1 p,\I'. !1~7! A. H. 
2 Art of .1Uth' 1~, b!l~. t'..;;f;\hli:-.hill~ tilt' :-<l1l1lllHHY "ollrt: ~t't' pa~t' 1:2.1,1"'·'1. 

~ Act of ::\larch 3, 1~';'7. 
4: .\ct of .hIlH' l:'l, l~!l~. :0«'(', L \la~I' l:W,l'f)~/. 

fl Par. ~IH(I, A. H. 
tl Act (If :llarch :-\, IS77. 



INFERIOR COURTS-MARTIAL. 

TIlE sr:\DL\.HY corn'!'.' 

1. Composition, etc.-The summary court is com
posed of one officer, designated by the commanding 
officer of a garrison, fort, or other place, regiment or 
corps, detached battalion or company, or other detach
ment. for sueh place or command, or for each battalion 
of a command. \Vhen more than one officer is present 
with a commallll, the commanding officer should not 
designate himself as a summary court. But the sum
mary court may be appointed and the officer designated 
by superior authority when by him deemed desirable. 

2. \Vhen but one commissioned officer is present with 
a command, he is a summary court and finally deter
mines the cases tried by him. In such case no order 
appointing the court will be issued, but the officer will 
enter on the record that he is the "only officer present 
with the command.'" In all other cases the sentences 
must. before they can be executed, be approved by the 
officer appointing the court or the officer commanding 
for the time being. 

3. The summary-court act does not give the accused 
the right to object to trial by summary court, except as 
stated in the next paragraph, nor does it require that 
when the trial officer is the accuser the case shall be 
tried by another court. A summary court can not, 
however, adjuuge confinement and forfeiture in excess 
of a period of one month, unless the accused shall before 
trial consent in writing to trial by said court, but in 

1 Established hyact of June 18, 18f18, and recognized by the 83d A. ''". 
See pages ]25 and 12M, post. 

2 Par. !1Gb, A. R. 

(74) 
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any case of refusal to so consent, the trial may be hall 
either by general, regimental, or garrison court-martial, 
or by said summary court, but in case of trial by said 
summary court without consent as aforesaid, the court 
shall not adjudge confinement or forfeiture of pay for 
more than one month.' 

4. Noncommissioned officers can not, ff they object 
thereto, be brought to trial before summary courts 
without the authority of the officer competent to order 
their trial by general court-martial, bnt shall, in such 
cases, be brought to trial before garrbon. regimental, 
or general courts-martial, as the case may be." 

5. Jurisdiction.-The summary court has jurisdiction 
both in time of peace and of war. 

6. As regards l)crsons, the summary court can not 
legally try officers, cadets, candidates for promotion, or 
the civilians mentione(l in the 63<1 Article of \Var. As 
to noncommissioned officers, see paragraph 4, ante. 
Over all other_ enlisted lllen and over general prisoners 
the summary court has jurislliction. 

7. As regards lillie of tl'in/, the jurisdiction of a sum
mary court is not affected by the time when casps are 
brought before it. the requirement of the law as to time 
b"ing directory only. The commanding officer, and not 
the court, will determine when and what cases will be 
brought before it. Delay in the trial of a soldier does 
not invalidate tIle proceCllings, but may be considerell 
by the court in awarding sentence.3 

8. Power.~-Summary courts have power to adminis
ter oaths; 4 to hear and determine cases; and, when 

1 r:3Ll A. \V., as allH~Jllletl hy act approved )larch 2, lHOl, page 128, post. 
!2StlIumary Court Act, page 1:26, post. 
8 Par. 067, A. H. 
4Tltis refers to oaths of witnci;SCS. The trial oltker himself is not sworn. 

The trial ofliccl's of SUlHmary ('OUtts, juugc·f\.<.hocatt's -of courts-martinI, and 
judge-adyocatl·s of departments have power to a,(liuillbtcl' -oaths for purpos('s 
of lIdhtary jllstire antI for otller pnrpo~('s of military atimini::ltration. (See 
act of .July 27, ISH:!.) A :-.ummary court is not C'lllpow(,l'cd to issue process 
of attacilmellt to compel the attendance of a ciyilian witness. 
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satisfied of the guilt of an accused party, to adjudge thE> 
punishment to be inflicted.! 

9. Procedure.-The accused will be arraigned and 
allowed to plead, according to court-martial practice. 
'When the accused pleads not guilty, witnesses will be 
sworn and evidence received, the accused being per
mitted to testify in his own behalf and make a state
ment, but the evidence and statement will not be 
recorded. 

10. The summary court, as soon as trial is con
cluded. will record its findings and sentence 2 in the 
summary court record and submit it to the officer 
appointing the court, who will record thereon his 
approval or disapproval, in part or in whole, with date 
and signature. Should the only officer present with 
the command sit as summary court, the findings and 
sentence will be recorded in like manner." No other 
records of the proceedings will be kept. aYld snch trials 
will not be published in orders. 

11. Previous Convictions.-Charges submitted for 
trial by a summary court will be accompanied by 
evidence of previous convictions, to be furnished when 
practicable by the officer preferring the charges; or, if 
the evidence is contained in the summary court record, 
a reference to it will be sufficient. If this evidence is 
not submitted or cited, the summary court may take 
judicial notice of any such evidence which that record 
contains. Charges submitted to a garrison or rE'gimental 
court-martial must be accompanied by the proper 
evidence of previous convictions.4 

12. Whenever, in determining on its sentence, a sum
mary court shall take into consideration previous 

1 Act of June 1~, l~n~; se.£' pag(~ 1~;" )JCI'Sf; nnrl r;:M A. 'V., as amended hy 
act aJlproved March 2, lOllI, page 12S, lw .... t. 

!:! .For forms for Rellten('e~~ see page lti4, JIMf, 

:I See page 154, post; also l)a.ge 155, pal'. :t. pU1I.t. 
tId., 963. 
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(,onYictions, a note of the number of such previous 
convictions will be made on the summary court reco1'<l. 

13. Limit of Punishing Power.-Summary courts are 
subject to the restrictions of the 83d Article of ""Var. 

Under this article inferior courts-martial "have 
power to award punishment not to exceed confinement 
at hard labor for three months or forfeiture of three 
months' pay, or both, and in audition thereto, in the 
case of noncommissioned officers, reduction to the 
ranks, and in the case of first-class privates reduction 
to second-class privates: PI'Ot'ided, That a summary 
court shall not adjudge confinement and forfeiture in 
excess of a period of one month unless the accused shall 
before trial consent in writing to trial by said court, 
but in any case of refusal to so consent the trial may 
be had either by general, regimental, 01' garridon court
martial, or by said summary court, but in case of trial 
by said summary court without consent aR aforesaid. 
the court shall not adjudge confinement or forfeiture 
of pay for more than one month." This is the limit of 
tlteil' ]Jllili8ldng ]JOlCel·. For those offenses for which a 
limit of punishment has been prescribed, a summary 
('ourt is restricted to the 7.:ind8 of punishment named, 
except as to the substitutions in the settled ratio given 
on page GD, ante. 

14. Record.-" There shall be a summary court rec
ord kept at each military post, and in the field at the 
heauquarters of the proper command, in which shall be 
entered a record of all cases heard and determined and 
the action-had thereon." I 

15. Clemency.-The commanding officers authorized 
to approve the sentences of summary courts and supe
rior authority have power to remit or mitigate the 
same.2 

1Act of June 18, I80R; see pagl' li6, post. ¥or form fur recurd, ~ee pagt> 

154, lJost. 
2Id., sec. 3, page 126, post. 
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16. "\Vhen the only officer present with a command 
sits as a summary court, no approval of the sentence is 
required by law, but he should sign the sentence as 
such officer and date his signature." 1 

17. Instructions for Post and Other Commanders, 
relating to. Summary Courts.-Charges for offenses 
cognizable by inferior courts will be laid before the 
proper commander, who, if he thinks the accused 
should be tried. will cause him to be brought before 
the summary court' or garrison or regimental court
martial. Before referring to summary courts charges 
for which the maximum limit of punishment that may 
be awarded is gTeater than one month's forfeiture and 
cunfinement, commallllillg officers will cause the ac
cused to sign a statelllent on the charge sheet as to 
whether or not he consents to trial by summary court. 
A note of this statement will be entered on the monthly 
report of trials by suth court." 

]8. "Commanding officers are not required to bring 
every dereliction of duty before a court for trial, but 
will endeavor to preyellt their recurrence by admoni
tions, withholding of priYileges, and taking such steps 
as may be nece,;sary to enforce their orders."· In 
accordance with the spirit of the foregoing, company 
commawlprs are authorized, subject to the control of 
the comman(lil~g officer of the post, to dispose of cases 
of derelictiOllS of duty in their commands which would 
be within the juris(liction of inferior courts-martial by 
requiring extra tours of fatigue, unless the soldier con
cerned demands a trial. This right to demand a trial 
must be made known. to him." 

19. "The summary court will be opened at a stated 
hour every day except Sunday,- for the trial of suth 

1 Par. fJ65, A. n. 2 Id., 9ti4. 3 Id., flG2. 

4 Id., fWO. 6 Cir. No.5, A. G. 0., ::\Iarch 14, 1~!).s. 
6lf it Le understood that the court shall not sit on Sunday, the oUicer 

clmrged with the duty of IJl'iJl~in.~ offenders before it will comply with hi~ 
duty by doillg 80 at the tlrst session of the court thereafter. 
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cases as may properly be brought before it. Trials 
will be had on Sunllay only when the exigencies of the 
service make it necessary." 1 

20. Commanlling officers will furnish company an<l 
other commanders'with copies of the summary court 
record relating to men of their commands, said copies to 
be certified to be true copies by the commanding officer 
or adjutant.' 

21. The name of each officer at a post who has acted 
as a summary court will be reported on the post return, 
with dates. 

THE GARRISOX COuRT-:UARTIAL. 

1. Composition.-A garri80n court-martial is com
posed of three members" amI a judge-advocate. The 
remarks regarding the eligibility of officers for c<)urt
martial duty, on page 11, paragraphs 1-3, (llIte, apply 
to garrison courts. 

2. Constitution.-Everyofficer cOlllmanuing a garri
son, fort, or other place where the troops consist of uif
ferent corps may appoint garrison courts.. The it'rm 
"other place" includes any 10l'ality whatever wllE're the 
command may be, whether in garrison or in the fielll. 
To fulfill the requirement regaruing ., different corps;' 
it is Rufficient if there be on duty in the cOlllmand a. 
single officer or soldier of another ann of senice than 
that of whkh the main body is composed. 

3. Jurisdiction, etc.-The summary ('ourt act has 
expressly abolished the field officer's court. amI has 
practically substituted the summary court for the gar
rison and regiment_il courts-martial, both in time of 
peace anll war, subject to the provisions that noncom
missioneu officers shall not, if they object thereto, be 
brought to trial before summary courts without the 
authority of the officer competent to order their trial 
by general court-martial, but shall in such cases be 

1 Par. 967, A. R. 21<1.,9HJ. "~2d A. W. 4Id. 
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brought to trial before garrison, regimental, or general 
courts-martial, as the case may be; 1 and the 83d Article 
of War provides that a summary court shall not adjudge· 
confinement and forfeiture in excess of a period of one 
month unless the accuse<1 shall before trial consent in 
writing to trial by said court, but in any case of refusal 
to so consent the trial may be had eithcr by general, 
regimental. or garrison court-martial. 

4. The garrison court-martial can not try capital 
cases, nor commissioner1 officers, cadets, or candidates 
for promotion; but it has jurisdiction over all other 
enlisted men, general prisoners. and, in time of war, 
over the persons described in the 6;3d Article of \Var. 

5. A garrison court-martial may be convenel1 under 
the following circumstances: 

(a) Where the accused, not being an enlisted man or 
a general prisoner, is not subject to the jurisdiction of 
a summary court, although he is sulJject to the jurisdic
tion of other inferior courts-martial. 

(b) In case. the accused, before trial, refuses to con· 
sent in writing to trial by summary court, the case 
being one which a summary court can not, uncleI' these 
circumstances, adequately punish. 

(c) "Vhen the accused, being a noncommissioned offi
cer, objects to trial by summary court. . 

6. \Vhenever under the summary court act or the 
83cl Article of \Var it becomes necessa];y to convene a 
garrison or regimental court, the order appointing it 
will stat.e tlHl facts which lJring the cases to be tried 
within the exceptions of those laws.~ 

7. The general remarks heretofore made regarding 
the president, members. judge-advocate, organization, 
o1"{ler of procedure,3 etc., of courts-martial apply to gar
rison courts, except when the general court is specific
ally melltione(1. 

1 Act of .Julie 1~! l~!)~i se£' page 12G, PO};!. 

2 Par. ntiS, A. N. :1<'01' form fur order and recoru, see page 1;)6, post. 

3 Testimony taken before 1\ garri~on or rcgiuH'lItal l'ollrt-martial willllot 


. ue reduced to writiug. (Par. U><7, A. R) 



THE REGDIEXTAL COURT-1IARTIAL. ~l 

TIlE REGDIEXTAL COURT-:UARTIAL.! 

1. Composition.-The regimental, like the garrison 
court-martial, is compose<l of three members amI a 
judge-advocate; but in case of the regimental court 
oulyofficers of the offender's regiment or corps are 
eligible for detail on the court., 

2. Constitution.-Every officer commanding a regi
ment or corps may appoillt a regimental court-martial.' 
The word .- corps" inclu<1es the Corps of Engineers, 
the OI'{lnance, and the Sign:.1 Corps. 

3 . .Turisdiction.-'Vith tllll exception that the regi
mental court-martial has jnrisdiction only over offend
ers uelonging to the regiment or corps from which the 
court is composed, and over civilians attached thereto, 
as contemplatp-d in the 63d Article of 'Val', what has 
been saitl of the jurisdiction. puni~hing power, and pro
cedure of garrison courts applies equally to regimental 
courts? 

The regimental court-martial also has the jurisdiction 
conferrellupon it l)y the BOth Article of 'Var.! 

1 Sec pa.~c 104,1)081, note. 
<8bt A. W. 
:lHt'ganling order for regimental court, see par. Du8, A. n.; and for forll! 

for }'(cJrd, 8ee page 139, post. 
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1. Constitution.-A court of inquiry may be ordered, 
that is, convened, hy the President or by any command
ing officer, but shall never be ordered by a commanding 
officer except upon a demand by the officer or soldier 
whose conduct is to be inquired of.' 

2. There is no statntory restriction to the meaning of 
the term •. commanding officer," consequently any com
mander of the officer or soldier who makes the request 
would have authority to convene the court, but if the 
charge to be inquirecl into is beyond the jurisdiction of 
a court-martial which such cOIlllnancler can convene, 
he woulcl not, by analogies of the service in the admin
istration of military justice, be the proper convening 
authority in such case. It is the offense charged which 
should give the jurisdiction to convene and not the status 
of the party in service.' 

3. Jurisdiction.-A court of inquiry is convened to 
examine into the natnre of any transaction of, or accnsa
tion or imputation against, any officer or soldier," and 
the inquiry is confined to those actually in the service.' 
It will not give an opinion on the merits of the case 
inquired of unless specially ordered to do so.' The 
opinion lllay not be unanimous and a l1issenting opinion 
is therefore authorized. The court is not barred by any 
statute of limitation in its investigation. 6 

'!l5th A. W. 
:!Opin. J. A. G., appl'oyetl by Secn>tal'Y of War, ~el)tl'Ulber 19, 1874. 

a115th A. \V. 

4 Dige:;t Opin. J. A. G., § :166. 

&ll!JthA. 'V. 

'Digest Ol'in. J. A. G., § 3JR. 

(82) 
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4. Composition.-"A court of inquiry shall consist of 
one or more officers, not exceeding three, and a recorder, 
to reduce the proceedings and evidence to writing." I 

5. The form of the convening order is similar to that 
for a court-martial. It details the members and recorder 
by name, and specifies the SUbject-matter of inquiry, and 
directs a report of the facts only, or of the facts with 
an opinion. 

6. Where the court is composed of two or more mem
bers and the number is reduced by catiualty or challenge, 
the court may proceed with the reduced number, but the 
convening authority should be notified, as a new mem
ber may be detailed and take his seat during the inquiry. 

7. Organization.-It is the custom of the service to 
allow the same right of challenge of members as in 
courts-martial. 

8. The oath of the members of the court is at1minis
tered by the recorder and that of the recorder by the 
president of the court. The oaths are those prescribed 
by the 11 7th Article of War. 

9. A reporter for a court of inquiry is allowed to be 
paid under current appropriation acts for the support of 
the army. The employment and rate of compensation is 
in the discretion of the Secretary of "Var only. Reporters 
are usually paid at the rates fixed by army regUlations 
for those of general conrts-martial. 

10. Procedure.-A court of inquiry is governed by the 
general principles of military law, applying the analo
gies of a court-martial where they are applicable, and 
recurring to adjudged cases, precedents, ruleR, authori
tative legal opinions and approved books of legal expo
sition, where there is no pertinent paramount stated 
rule.' 

11. "A court of inquiry, and the recorder thereof, have 
the same power to summon and examine witnesses as is 
given to courts-martial and the judge-advocates thereof. 
Such witnesses shall take the same oath which is taken 

'Hulh A. W. :.!~ Opiu. Atty. Gen., :HG. 
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by witnesses before courts-martial, and the party ac
cused shal1 be permitted to examine and cross-examine 
them, so as ful1y to inve~tigate the circumstance~ in 
question. ,. 1 

12. The examination of witnesses may be by the court, 
by a member thereof, or by the recorder, in the discre
tion of the court. The recorder is not an atlviser of 
the court, nor a prosecutor before it, but mu"t assist the 
court, if it so desires, in all matters leading to correct 
conclusions of fact and law. 

1a. The court must give its conclusions as to the facts 
as a finding, amI, when ordered. give an opinion on the 
merits of the case. 

14. "The proceedings of a court of inquiry must be 
authenticated by the signatures of the recorder and the 
president thereof, and delivered to the commanding 
officer.'" The form' for the record of a general court-' 
martial should he fol1owed in making np the record of 
the court. 

l11~th A. W. " I~uth ill. 



RETIRING BOARDS. 

1. Constitution and Composition.-·· The Set:retary 
of \Var, under the direction of the President, shall, from 
time to time, assemble an Army retiring board.' COll

sisting of not more than nine nor less than five officers, 
two-fifths of whom shall be selected from the Medical 
Corps.. The board, excepting the officers selected from 
the Medical Corps, shall be composed, as far as may be, . 
of seniors in rank to the officer whose disability is in
quired of." , 

2. The provision of the statute as to the rank of the 
members is directory only, and the decision of the con
vening authority, as evidenced by the selection of the 
members of the board, is conclusive. 

3. Retiring boards are convened by the Secretary of 
War, who, in the absence of any statutory authority, 
under the custom of the service. appoints a recorder. 
The recorder is not charged with any ~pecific function 
other than to record the proceedings of the board. He 
will, however, carry out such instructions as may be 
given him by the board and may be require<l by the 
latter to collect evidence, present it to the board, exam
ine the witnesses and, generally speaking, conduct tht' 
case for the Government. 

A stenographic reporter for a retiring board can only 
be employed on the authority of the Secretary of \Var 
obtained in advance of the employment. The authority 
must he filed with the voucher on which payment is 
made. The form of voucher used will he that provided 

1 For proceuure alS to J'(,tireJlIt.'ut on (>xamination for PI'OlllOtioli ~(:e pas,re 

93, and for form for record of retiring board see page 160, po~r. 
2Sec. 1~46, R. S. 
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for the payment of reporters for general courts-martial 
with the necessary changes in the wording of the form.' 

4. Right to a Hearing.-" Except in cases where an 
officer may be retired by the President upon his own 
application, or by rea~on of his having sened forty-five 
years, or of his being sixty-two years old, no officer shall 
be retired from active sen-jcp, nor shall an officer, in 
any case, be wholly retired from the service, without a 
full and fair hearing before an Army retiring boan1. if, 
upon due summons, he demands it. ,. 1 

5. This entitles an officer sUl1je<.:t to be thus retired, to 
appear before the board, with counsel if desired, and to 
introduce te~timony of his own, and to cross-examine 
the witnesses examined by the board, including the 
medical members of the board who may have taken 
part in the mel1ical examination and have stated or re
ported to the board the result of the same. If the officer 
does not elect to appear before the board when sum
moned, he waives the right to a hearing, and can not 
properly take exception to a conclusion arrived at in 
his absence.a 

G, Section 1253, Revised Statutes, does not authorize 
the President to send a case back to a retiring board 
after he has once approved and acted upon its report; 
such approval and action determines that the officer 
has had" a full and fair hearing." 4 

1 For form of \'ouc1l('r St'e pa,Kt' 1i7, po...I. 
2Sec. 12tl3, n. So; SPC. 1'7, act AllP:lI~t 13, 181i1. 
3DigestOldn ..J. A. n., § ilU7. 
"Miller's Case, 19 ('t. CIs., :3:~S; )lcBlair'8 ca~e, ld., 5'28. In both of thf>st' 

cases the Of1iCCI'R had ueen wholly retin'(). nud thdr suc('(·~sors had hl't'li 

appointed (l1l(1 confirmed. 
Attorney General !)evens licIt! where a uaval onicer having appeart'd 

before all examining board (org-ani~ed under spes. HU3-I:I();), it. S.), IWel, 

the ex:tmillation beillg t('mpol'ariIy suspended, wus gnllltNI permis~ioll to 
go hOllle and to be ahst'Ht until Ilotified by the board to np[l('ctr, and lIe 
failed to I"('ct'ive tbis notil'e until after the eXHmillation, which was re
sumed during his ahs(>Ilce, had heen concluded, Hntl the proceedings and 
tilldings of the lward WHe approved by the Pn'sitil'llt and his order in thp 
calSC duly executed bJ the retirenwnt uf the ollicer (under Sec. 1447, n. S.), 
Lut the vacancycrcate I oJ such retir('lIIent reUlaiucd unfilled, and no J'ights 
of any otiu-'I' person had intervened, that the action of the President could 
be revoked and tbe onicer allowed a hearing. (16 Opin., 20.) 
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7. Challenge.-The statutory right to a" fair hear
ing" includes the right to a hearing by an impartial 
board, and therefore the right to challenge for cause. 

S. Oaths.-The membel's of a retiring board" shall be 
sworn in every case to discharge their duties honestly 
and impartially." 1 The oath is administered by the 
recorder. 

The following form of oath complies with the statute: 
"You [naming the members] do swear that you will 

honestly and impartially discharge your duties as mem
bers of this board in the matter now before you. So 
help you God." 

9. The presiding officer of the board administers the 
following oath to the recorder: 

"You [naming him] do swear that you will, accord
ing to your best ability, accurately and impartially 
record the procee(lings of the boanl and the evillence to 
be given in the case in hearing. So help you God." 

10. Powers.-A retiring board may inquire into anll 
determine the facts tou(;hing the nature and occasion of 
the disability of any offi(;er who appears to be ineapabJe 
of performing the duties of his office, anu shall have 
such powers of a court-martial allll of a court of inquiry 
as may be necessary for that purpose. "In the execu
tion of the duty thus impo,:ed hy law, the board is re
quired to ascertain the nature and extent of the dis
ability and its character allll effect, as temporary or 
permanent. The evi(lence upon which to base its find
ings in this regard should be derived (;hiefiy but not 
exclusively from the report of the mellical officers and 
from the authenticated extrads from the departmental 
records which show the cases in which the officer has 
receiveu medical or surgical treatment during his con
nection with the military service." 2 

11. The investigation of a retiring board is not re
stricted by any statute of limitation. It may inquire 

ISec. 1247, H. S. 2Cil'., 'V. D., .F~L. 27, 1904. 
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into the matter of a disability, however long since it 
may have originated.! 

12... The provision (of section 1248, Revised Statutes) 
that the board •shall have such powers of a court
martial and of a court of inquiry as may be necessary,' 
etc., is indefinite, but has given rise to but little ques
tion in practice. Construing it in connection with the 
other provisions cited, its evident intention is seen to 
be that the board shall have and exercise such powers 
of a . court' as may be requbite to insure a full inves
tigation, to afford a fair hearing. and to enable it ~atis
factorily to determine the questions referred. Thus it 
is properly authorized and empowered to call for and 
entertain such testimony of witnesses, depositions, docu
ments, or pap,~rs, as lllay be material to e:,;ta,blish or 
illustrate the nature or extent of the disability, to pass 
upon qnestions of admissibility of evidence, to grant 
continuances, to give the officer ordered before it a rea
sonable opportuuity of defense if d~sired, to find and 
report in his absence if he fail to appear; and further to 
determine the relevancy amI validity of challenges to 
it>lll1embers and punish acts in the nature of contempt, 
according to Arts. 80 and 88 (A. W.), if necessary to an 
impartial alld complete inquiry. But the board can not 
entertain a charge of a. military offense as such, -nor 
assume to try. The disability which it is to inquire into 
is an existing physical or mental incapacity, not a moral 
defect or a criminal amenability If the case he one 
calling for trial and punishment, it should be referred 
to a court-martiaL"; 

13.•. The board having established the fact of inca
pacity for active service must seek the cause of such 
incapacity and determine whether the cause so ascer
tained is an incident of service; that is, a thing which 
inseparably belongs to, is connected with, or inheres in 
the military service. Battles, marches, the perform
ance of the several duties ill garrison or in the field which 

1Digest Opin..1. A. G., § 2W3. 
2 'Vinthrop's Military Law and Precedents, page jG5; Digest Opin. J. A. 

G., § 2192. 
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are imposed npon officers uf the line or staff by law, 
regulations, the lawful orders of competent military 
superiors, by an established cnstom, or by the exigen
cies or necessities of the military service; all these make 
up and constitute the' incidents of service,' one or more 
of which must be ascertained by the board as the deter
mining cause of an incapacitating disability. If the 
disabling cause be a wound or injury, the wound or in
jury must have resulted from an inciuent of the service; 
if it be a disease, the disease must have been the result 
of an iucident or a succession or aggregation of inciuents 
of the service; in other words, the board must pass from 
the disability to the occasion or circumstance of which 
it is the dired result, and that occasion or circumstance 
must be a thing so inseparably a~sociated with the mili
tary service, so directly connected with it and growing 
out of it as to entitle it to be regartled as an incident of 
the service. 

"If an officer participates in military operations, or 
serves in a locality where the climatic or other causes 
are such as to induce a particular form of disease, ancI 
having taken due and reasonable precautions to prevent 
it contracts such disease, then if disability results its 
cause would properly be regarded as an incident of serv
ice within the meaning of the statute. But when a 
disease is contracted, not due to exposure or to the exist
ence of conditions such as have been described. the board 
will require the production of testimony i<howing that 
it is not due to vicious or irregular habits. and that there 
has been neither carelessness nor contributory negli
gence on the part of the officer, who is bound as a pru
rIent man and a conscientious public officer to use every 
proper means at his command to preserve his health and 
to maintain his physical efficiency nnder all conditions 
of service. "1 

14. 'When the retirement is desired by the officer be· 
fore the board, it is proper, at the beginning of the hear
ing, for him to state nnder oath the nature and cause of 

1 Cir., \V. D., Fpb. 2i 1904. 
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his disability, the recorder or board asking such ques
tions as will help to bring out the facts. He may also 
be interrogated as to his military history, if it be deemed 
desirable to do so. When the retirement is opposed by 
him, he can not be required to testify against himself. 

15. The senior medical officer of the board is the next 
witness. He is called on to submit the result (reduced 
to writing and signed by the medical ollicerH) of the 
medical examination of the officer before the board, and 
is interrogated as to the cause and permanency of the 
disability and the degree of incapacity for active service. 
The other medical officer or officers (if there be more 
than two) are similarly examined. 'Whether the disa
bility is an incident of service,! is a question for the 
board to determine on the facts. 

16. The recorder then submits the documentary evi
dence which he has received from The Military Secre
tary's Office. It is not the practice of retiring boards to 
verify the correctness of these records under oath. Other 
evidence may then be introduced. The officer before 
the board has the right, as abpve stated, to object to 
improper evidence and to interrogate the witnesses, and 
may himself introduce evidence, if legal, material. and 
relevant, and may submit a statement in writing, if he 
de~ir'e;; to do so. 

17. Finding.-" When the board finds an officer inca
pacitated for active service, it shall also find and report 
the cause 2 which, in its judgment, has producfl<l his 

1 As to what" incident to the service" Illf'ans, see also page 93, post, 
not(> 3. 

!? It has lJPen IH-'ld that the" cause " of "incapacity" intended in section 
124!1, Hevised Statutes, is R physical cau:o:c; that moral obliquity was 110t had 
in ,-jew; and that the llIattf'r of the financial integrity of the officer was 
beyolld the jurisdiction of the lward. So, IH'hi that the board was lIot 
autiIorizl'd to recomml'nd tlle retirement of an officer uecam;e he did not 
pay his dpbts. Held also that the inability of a dishursing otlicer to furnish 
a bond wlH'n duly reqnired to do 80 was not sutlicit'nt ground for his retire
ment. (Digest Opin. J. A. G., § 220:1.) 

llt·Id that the law-sl>ctions 1~48 and 1249, Reyised Statlltes-contemplated 
an existing and not a purely prospective and contingent incapacity; and 
that an inquiry into an officer's general ellidency couItl he pertinent only 
in so far as it could be regarded as going to show that his inefficiency, if 
found was the result of an impairment of health. (Id., § ~204.) 
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incapacity, and whether such cause is an incident of 
service." I 

lS. The boanl is closed for deliberation and <leter· 
mines whether the officer before it for examination is 
incapacitated for active service or not. (It is not neces
sary that the reconler retire.) \Yhen it fintIs the officer 
incapacitated for active service, it must also find and 
report the cause which, in its judgment, has produced 
the incapacity, and whether such cause is an incident 
of service. I The board may mOllify its fimlings and 
decision at any time before forwarding its record of 
proceedings. The filllling should be framed in narrative 
form, and should not embrace any recommendation. 

19. Action on Finding.-H The proceedings amI tleci
sion of the boartl shall be transmittetl to the Secretary of 
War, and shall be laitl by him before the Presirlent for 
his approval or disapproval amI orders in the ease." 2 

20. In any case in which, in the President's judgment, 
the investigation has not been complete, •. or the finding 
is not justified by the facts, he may, before acting there
on, return the proceedings to the board for a further 
inquiry or hearing, or a correction of its conclusions, as 
in a case of a court-martial. But not being a court, amI 
the inquiry not being a trial, the board, upon such 
revision, may, and should if so directed, reexamine 
former witnesses or take new testimony. 

21. "It is now fully settled that where the President 
has finally approved the finding of a retiring board, awl 
has acted thereupon by making his order retiring the 
officer in one of the forllls authorized by the statute, his 
power is exhausted. He can not then reopen the case, 
nor, though the order made was mistaken or unjust, can 
he revoke it and substitute another otherwise retiring 
the officer. If he does so, the second order will be void 
and inoperative. The action of the President, whose 
authority in such a .case is, in the language of the 
Supreme Court, • wholly dependent upon the letter of 

1 Sec. 1249, R. S. 2 Sec. 1~50, It. S. 
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positive enactment,' is 'equivalent to the judgment of 
an appropriate tribunal upon the facts as found, and 
can not be disturbed.' If injustice has been done, 
relief can be afforded by Congress alone.. ' I 

2.2. "The finding of it retiring board, approved by the 
President, is conclusive as to the facts. The board finds 
the facts and the President approves or disapproves the 
finding, but the law does not empower him to modify 
the finding or to substitute a different one. There is 
here a judieial power vested in the two, and not in the 
President acting singly, and when the power has been 
once fully exercised it is exhausted as to the case." 2 

RETIRE:\[ENT. 

1. "\Vhen any officer has become incapable of per
forming the duties of his office, he shall be either retired 
from active service, or wholly retireu from the service. 
by the President, as hereinafter provided." 3 

1 'Yinthrop's Military Law and I)reccdents, page 'j(j7; rnit(>d States t. 
Burcbard, 125 r. S., 179, ]~O; nurchanl r. rnited Statf's, In Ct. CIs., 137; 
Potts 1', rnited States, 12;') r. S., 175; Mill!'r r. I'llitl'd Statl's, 19 Ct. CIs., 
3a~; l\lcI~lair t', rnited 8tat(,8, id., [,2.,\; l!J Opitl. Atty. Gen., 203. "The 
finding of the retiring tloard, IIppro\,ed I,), the President, is th(~ jtl!lgmcnt 
of the tribunal createtl under Ulf' lltw to detpl'minf' ~l1('h questions." (PottSf'. 
{"nited States, 1wpra.) 

II The finding, approved by tIte Prcsidpl1t, fixf's the fact that an officer's 
incapacity was Of was not caused by the sf'rvicf', ;md the fact once fixed can 
not be reviewed." (Burchanll.'. l"nitl'd States, 811})}·(f.) 

H {"POll the fe>port of the board. the Presidt'llt had the right to adopt one 
of three conrses with the claimant; he could disapprove the finding, and 
then-hy retain tlle claimallt in the active service; n~tire him from active 
service, or u:lt(df!l retire him from the Army, ns he Illight dch'rmine. lie 
had a powt'l' to exercise in the dispositinn of the I't'}lort, allil his action 
tbereon matk, ill law, tIl(' cOlJlplete exercise of tIl{' fllllll1easure of authority 
provided by the statute. It i ... lIut a c(mliIlHillf} vower, but is performed to 
the f'xtent of its existellce by the olle act of the President." C:\JcBlail' v. 
C,lited States, slIpm. Aud compare Ex parte Randolph, 2 Brock., 473; 
People r. ,rayucsYille, 88 111., 470, citf'U in 19 OIJin. Atty. Gen., 20a,} 

2 Dige8t Opin, J, A. G., § 2:WG, St'e L. S. /'. Burchard, 125 C. S., 179. 
:1Sec. 12~5, n. S. (8N). s(>e~.lt·tG to 1258, R. S., inclm'live). This s(lction 

is taken from sec, IG (If "<UI act providing for the better organization of the 
Military EstabIi~hJllellt," nppl'Ovetl August 3, 1861, which prescribeu, II that 
if any commissioned oflicer of tile Army, or of tile Marine Corps, shall have 
become, or shall hpreafter l)('come, incapable of performing the duties of 
his otlice, he shall be placed upon the retired list aud withdrawn from active 
r;f1l'vice and cOllimand and from the line of promotion." 
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2. "' When a retiring board finds that an officer is inca
pacitated for active service. and that his incapacity is 
the result of an incident of service, and such decision is 
approved by the President, said officer shall be retired 
from active service and placed on the list of retired 
officers." I 

3. "' When the board finds that an officer is incapaci
tated for active service, amI that his incapacity is not 
the result of any incident <;>f service, and its decision is 
approved by the Presi<lent, the officer shall be retired 
from actiye service, or wholly retire<l from the service, 
as the President may determine." , 

HETIRE;\IEXT UXlJEU ACT OF OCTOBER 1, 1890. 

1. The act of October 1, 1890, providing for examina
tion for promotion in the Army directs: "That should 
the officer fail in his physical examination and be found 
incapacitated for service by reason of physical disability 
contracted in line" of duty, he shall be retired with the 

1See. 1251, H. S. It does Hot affc('t the authority to retire under sec. 12;')1, 
R. S., that the incapacity {If the Oml'cr may have bl'en found to have re
sulted frOTH a wotllld reeciVl'u L,Y him while in the Yoluutl'('r senice before 
entering the llcgular Al1ny. 

2 Sec. 1252, H. S. l"lIdf'f Sec. 12[)i, IL S., an otl1cer may, in the discretion 
()f the Presitlt:'llt, legally lIe n'tirt't.l hy reason of .In incapaLity resulting 
from habitual drunliYlltl('S:$. 

Sees. 12T}l and 12;:;:2, H. 8., arc llil:sed on ~ee. 11 of the ad cit('u in note 3, 
}lage D2, (IIt/f', which pl'escribl'd a., fuliows: .. Tlle hoal'll, Whl'IH'YCr it finds an 
officer incapadtate(l for active sl'rvicc, will n'llort wlH'th·er, ill its jnugmcllt, 
the !Said incapacity rC:iult from IOllg and faithful :-ervic(\ fruin wounds or injury 
received in the Hne of dlIty, from sickness or l'xposure thl'n~in, or froIll an~· 
other incident of senice. If so, and the Pn.'si(lcllt approve !'Hlch judgment, 
the disabled oftiL-('r shall thl'l'l'UPOll be placed upon the list of l'"etin'd onicer:;, 
nccording to the IJl·oyisioIls of this act. If othl'lwise, I\llU if the llre,';j(lent 
l'OJl('Ur in opinion with the board, the ollic('l' shall llc n·tired as abovE', 
t~ither with his }Jay propel' alune, or with his servit,c ratiuns alonE', at the 
(liscretion of the Vresid('nt, or be shall be wholly retin',1 frum the sl'nice, 
\\'ith oIle year's llay and allo\HuH'e::;;.ll 

The incapacity mClltiuneu is a physical incapacity. l Dige:;t Opin, J ..\, G., 
§§ 2203, 2~08.) 

:3 The phra~e B ill line of tluty, I, as usetl ill this nct, should be ('on~trued 
as haying the sallle fill'alling with '0 incitlent of service," as US(>u in sec. 1249, 
R. S. 

The following is an extract from a I'"Pport of the Judg(>~Adyo('ate Genel1li 
which, although relating to enlisted men, i:i in principle applicable in tho 

http:allo\HuH'e::;;.ll
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rank to which his seniority entitled him to be promoted; 
but if he should fail for any other reason he shall be 
suspended from promotion for one year, when he shall 

cas:e of cOlllluissioned otliCl'l"s. TIll' action of the ,rar Dcpartmcut on this 
report WItS in effect a continuation of the conclusion arrived at: 

H }~orllledy the expres~ion Iline of ditty' was mueh more btdet)y con
~trued than 1I0W, AttorIH'Y General Cushing explained it tllliS: 

"" The phrase" line of duty 11 is an apt one, to denote that an ad of duty 
performed must have relatiou of causation, mediate or immediate, to the 
wound, the casualty, the injury, or the disea:;c, producing disability or 
death. 

H' Every person who cnters the military service of the country-officer1 

soldier, sailor, or"marine-takes upon himself certain moral and legal en
~ag('mellts of duty, which cOIl:-,titute his oflicial or professional obligations. 
"'bile in tile performance of tho:->e thillgs, which the l.lW n'IJllires of him 
llS military duty, he is in tilt' line of his duty. nut, at the same time, though 
a soldier or sailor, hf' is not the less a mall and a citizen, with private rightlS 
to exercise and duties to p(>rform; and, while attendillg to these things, he 
is not in the line of bioS public duty, In addition to thioS, a sohlier or sailor, 
like auy other man, has the phpdcal faculty of doing many things, which 
are in violation of dutics, either g('neral or special; and in doing these 
things he is Hot actillg ill the line of his duty. Arollnd all those acts of the 
soldier or 8uilor which are otlicial ill their nature, the pension law draws a 
legislative line, and then tIH'Y say to the soldier or sailor: If, while per
forllling acts which are within that lim', YOIl thereoy iucur disability or 
tit'atil, JOu, or your widow or cLildrpl1, as the case nHl~' be, shall receivc a 
pension or other allowance; but not if the disability or ueath arise from acts 
pc>rformeu out~itle of that line, that is, absolutl'ly diseonnected from, and. 
wholly indepellcieut of, the pcrfol"Jll:.llH'e of duty. "'as the cause of di~
ability or death a cause withill the lilJe of duty or olItside of it? ,ras that 
cau~e appertaitdng to, d('IJeIHkllt upon, or otherwbe necessarily and essen
tially cOllllected with, duty within the liut', or was it unappurteIlant, inde
pendent, anti not of necessary allli ('sst'utial connection? 1'hat, in my 
jUdgIllPut, is the true h'st-criterion of the class of vensioll cases under COll

tiideratiou.' (7 Opin. Atty. Gen., )Gl, 162.) 
"A more libentl cOIl~truction was the earlier oue of Attorney General 

Hu:-.;h. [pOll this poillt be said:
H 'I Hhould presume, 110wcy('l', that en'r), ofTIc{'r ill full cOlUmission, and 

not 011 furlong-ii, IHust be cOIl;-.itlerpd in the line of Lis IIut.'", although, at 
the lllOlllcnt, 110 particular or active emploYlllent is d('yolYeu upon him. 
The saIlle of a !iohlit'r who is kppt in pay, for it is {lresuPJlo~ed of both the 
one anti the otller that they are at all times pn'pared fl)J' dItty; and it is 
surely of indisfJeIlsable ohligatioll upon tltl'lIl to keep tbelll:wl n's detached 
hom other purt:iuits, so as to ue n'lldy at a 1Il0nwilt tu t\lIswer auy call 
t'Illl.UlatiIlg from tilo15e who llIay be authoriz.ed to commallti them.' (10pin. 
Atty. Gell., 1~2.) 

"But neitller of the1Se Yiew~ Ita:; been fOllnd to he 8uJlkient, aud there
fore neither has been followcu ill practice. 

"By (the fourth section of) all Hct of )larch 3, 1865 (13 Stat., 488), it was 
provided:

H • That every noncommissiolled Officer, private, or other person, who 
Las been, or shall hereafter be, discbarged from the army of the enited 
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be reexamined, and in case of failure on such reexami
nation he shall be honorably discharged, with one year's 
pay, from the Army." 

2. All questions relating to the physkal condition of 
an officer shall be determined by the full board. 

The physical examination will be thorough, and will 
include the ordinary analysis of the urine. 

States by reason of wouuds received in battle, on skirmbh, on picket, or in 
action, or in the line of duty, shall be entitled to receive tbe sallle IJounty 
as if be had served out his full terlll.' 

II And by all act approved April 12, 18G6 (14 Stat., 352), it was declared
u ~ That the true illtl'lIt and meanillg of the words H or in the line of 

duty," llsed in the fourth pof'ction of the Ret approved .:\Iar('h 3, 1865, * * * 
reqnires that the benefit of the provision of said section :shall he extended 
to allY enlistc(l DIan or other IH..'l'son entitlNl by law to bounty who 111\8 
been or may be discharged by reason of a wound reeeh'ed while actually in 
sel"\'ictl 11l1der military orders, Hot Ht the time on furlough or" leaye of 
IlUlSl'IlCe, nor engageu in any un lit wfu I 01' lllJ<luthorized act or pursuit.' 

H In this enactment we have a leghilative construction of the expression 
• ill tlle line of duty" Us ul·wd ill the l'arlier le.~i~l!ltion cited, To he in the 
line of dut:r, ill the- Sl'H~e of that le.:..d~llltion, the 8oltli~'r lUust he actuall.y in 
service undt'r military onkrs, and IIll must not be on furlough lIor ell~ag'ed 
in allY ulllawful 01' unauthorized act or pur~uit. .For the purpmw of that 
ll'gblatioll this legislatiYe cOllstruction wonl(1 ue ("ondusin-", but it is not 
Ilt'c(~ssaril'y 1'10 ill determining the soJtlit'r's condition in utlwr connections
his right of admission to the Soldiers' Home, for exam pit:'. In d(~terlllining 
his general military ~tatu~ or conuition in resped to the question under 
eOllsiul'ratioll 1\ furtht'r limitation has in practice been re-coglli:t.e(l, namely, 
that the disalJility IlIU"t not be the result of the unlawful or unauthol"izNI 
act, as It direct or a ('lmtributory rause. .A circular of the Surgeon Gl'n
enll's Ollict', dated ::Hay 11, 1893, approved by the St-'Cretaryof ,rar, ~tate8 
the mattpl' as follow:::: 

H'It is ju~t to assume that all diseases contracted or injuries r(>ceivpd 
while au ollit"pr or !Soldier is in the military :;enke of the l"nited ~tatc$ 
Occnr ill the line of duty unless the surgeon knows, first, that the disease 
or i1ljul'Y l'xihtcd before t~nterinp: the service; second, that it was contracted 
whilt:' ahRt'llt from duty on furlou~h or otherwito>e; or, third, tlJat it OCCUI'l"t'd 
in cOl1~eqtll'lH'e of willful neglect or imllloral conduct of the sick Illall 
hilllsdf.' 

B I alii illclitlt'd to beliere that the prinCiple It.:s stated in the ad of April 
1~, 18G6, IIlOdilietl by the limitation indkati'd, is as (lceurate a geueral 
statement of the meaning in military administration of the expres:--ion 'in 
the line of duty' as can be giYen. It is, however, ~ubject to exceptioll~. 
Thus n, sohlier lllay L~· nn furlougb and yet ill the liue of duty, as wben be 
is en route to his ::;tatioll at the expiration of his furlou~h, or when during 
hit:! furlough lIe is, in compliance with onlers, 011 llis way to <1, place to 
l"('port his whereauouts. So, ce-rtain acts may in a measure Le contributory 
c..'l.uses of rli~lbility, anti yet not to !Such a d('gree as to bring the case 
within the general rule, as when tlle disability is the result of negligence, 
but the negligence is not of sucll a degree as to amount to culpable con
tributory negligence. Such cases can only hi'll nroperly decided on their 
own merits." 
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Defects of vision, resulting from errors of refraction, 
that are not excessive, and that may be entirely cor
rected by glasses, do not disqualify, unless they are due 
to or are accompanied by organic disease. 

3. When the board finds an officer physically inca
pacitated for service, it shall conclude the examination 
by finding and reporting the cause which, in its judg
ment. has produced his; disability, amI whether such 
disability was contracted in the line of duty. 

4. The record in each case where an officer is found 
physically disqualified shall be authenticatecI by all the 
members, including medical officers, aud the recorder. 
In all other cases the medical officer will not be required 
to sign the proceedings. If any member diss61its from 
the opinion of the board, it will be so statell. 

5. Any officer reported by a retiring board as inca
pacitated by reason of physieal disability, the result of 
an incident of service, shall, if the proceedings of ~aid 
board are approved by the President, be regarded as 
physically unfit for promotion within the meaning of 
section i:l of the act of October 1, 18lJO, ancI will be retired 
with the rank to which his seniority entitles him when
ever a vacancy occurs that otherwise would result in 
his promotion on the active list; provided, that before 
the occurrence of such vacancy he shall not have been 
placed on the retired list. I 

6. The finding of the hoard of examination that the 
officer is incapacitated for duty is not pC/' S~ final, but 
must be reported for the action of the Secretary of War 
and passed upon by him. 'Where the finding amI report 
of the board have been approved but not yet executed 
by actual retirement, there may intervene contingencies 
which would supersede such proceeding-as the trial 
and dismissal of the officer hy court-martial, or the 
arising of new causes which might make proper that the 
question of his disability be inquired into by a retiring 

I G. o. 41, .-\.. G. 0., 18Di, which also contains dt:t<i.il('u iustructiolls ltS t(\ 

procedure of uoard of examinations ill geueral. 
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board convened under section 1246, Revised Statutes. 
But unless some such new occasion and ground of dis
qualification be presented, the action of the Secretary 
of War, in approving the report, remains final and ex
haustive, and the officer is entitled to be retired under 
the act of lS()O, and can not legally be ordered before 
such retiring board. 1 

J Digest Opin. J. A. G., § 2207. 
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ARTICLES OF WAR. 

SECTlO:;" 1342, R. S. The armies of the United States 
shall be governed by the following rules and articles. 
The word officer, as used therein, shall be understood to 
designate commissioned officers, the word soldier shall be 
understood to include noncommissioned officers, musi
cians, artificers, and privates, and other enlisted men, 
and the convictions mentioned therein shall be under
stood to be convictions by court-martial. 

ARTICLE 1. Every officer now in the .Army of the 
United States shall, within six months from the passing 
of this act, and every officer hereafter appointed shall, 
before he enters upon the duties of his office, subscribe 
these rules and articles. 

ART. 2. These rules and articles shall be read to every 
enlisted man at the time of, or within six days after, his 
enlistment, and he shall thereupon take an oath or affir
mation, in the following form: "I, A. B., do solemnly 
swear (or affirm) that I will bear true faith and alle
giance to the United States of America; that I will serve 
them honestly and faithfully against all their enemies 
Whomsoever; and that I will obey the orders of the 
Pl'esident of the United States and the orders of the 
officers appointed over me, according to the rules and 
articles of war." This oath may be taken before any 
commissioned officer of the Army. 

ART. 3. Every officer who knowingly enlists or mus
ters into the military service any minor over the age of 
16 years without the written consent of his parents or 
guardians, or any minor under the age of 16 years, or 
any insane or intoxicated persons, or any deserter from 
the military or naval service of the United States, or 
any person who has been convicted of any infamous 

(98) 
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criminal offense, shall, upon conviction, be dismissed 
from the service, or suffer such other punishment as a 
court-martial may direct. 

ART. 4. No enlisted man, duly sworn, shall be dis
charged from the service without a discharge in writing, 
signed by a field officer of the regiment to which he 
belongs, or by the commanding officer, when no fiehl 
officer is present; and no discharge shall be given to any 
enlisted man before his term of service has expired, 
except by order of the President, the Secretary of 'Var, 
the commanding officer of a department, or by sentence 
of a general court-martial. 

ART. 5. Any officer who knowingly musters as a soldier 
a person who is not a soldier shall be deemed guilty of 
knowingly making a false muster, and punished accord
ingly. 

ART. 6. Any officer who takes money, or other thing, 
by way of gratification, on mustering any regiment, 
troop, battery, or company, or on signing muster rolls, 
::;hall be dismissed from the service, and shall thereby be 
disabled to hold any office or employment in the service 
of the United States. 

ART. 7. Every officer. commanding a regiment, an in
depemlent troop, battery, or company, or a garrison, 
shall, in the beginning of every month, transmit through 
the proper channels, to the Department of 'Val', an 
exact return of the same, specifying the names of the 
officers then absent from their posts, with the reasons 
for and the time of their absence. And any officer who. 
through neglect or design, omits to send such returns, 
shall, on conviction thereof, be punished as a court
martial may direct. 

ART. 8. Every officer who knowingly makes a fabe 
return to the Department of War, or to any of his supe
rior officers. authorized to call for such returns, of 
the state of the regiment. troop, or company. or garri
son under his command; or of the arms, ammunition, 



100 ARTICLES OF WAR. 

clothing, or other stores thereunto belonging, shall, on 
convietion thereof hefore a court-martial, be eaHhiered.1 

ART. 9. All public stores taken from the enemy shall 
be seeured for the service of the United States; and 
for neglect thereof the commanding offieer shall be 
answerable. 

ART. 10. Every officer commanding a troop, battery, 
or company, is charged with the arms, accouterments, 
ammunition, clothing, or other military stores belong
ing to his comman<l, and is accountable to his colonel 
in case of their being lost, spoiled, or damage<l other
wise than by unavoidable accident, or on actual serviee. 

ART. 11. Every officer commanding a regiment or an 
independent troop, hattery, or company, not in the 
field, may, when aetually quartererl 'with snch com
mand, grant furloughs to the enlisted men, in sueh 
numbers and for such time as he shall deem eonsistent 
with the good of the service. Every officer command
ing a regiment, or an independent troop, battery, or 
company, in the fielrl, may grant furloughs not exceed
ing thirty days at one time, to five per cent of the 
enlisted men, for good conduct in the line of duty, but 
subject to the approval of the commallller of t.he forces 
of which said enlisted men form a part. Every com
pany officer of a regiment, eommanding any troop, 
battery, or company not in the field, or commanding in 
any garrison, fort, post, or barrack, may, in the absence 
of his field officer, grant furloughs to the enlisterlmen, 
for a time not exceeding twenty days in six months, 
and not to more than two persons to be absent at the 
same time. 

ART. 12. At every muster of a regiment, troop, bat
tery, or company, the commanding officer thereof shall 
give to the mustering officer certificates, signed by him
self, stating how long absent officers have been absent 
and the reasons of their absence.' And the commanding 
officer of every troop, battery, or. company shall giv~ 

) " Cashiered." alld "dismissed. from the t;ervice H are now cOllshlered 
practically synonymous. 
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like certificates, stating how long absent noncommis
sioned officers and private soldiers have been absent 
and the reasons of their absence. Such reasons and 
time of absence shall be inserted in the muster rolls 
opposite the names of the respective absent officers and 
sohliers, and the certificates, together with the muster 
rolls, shall be transmitted by the mustering officer to 
the Department of War as speedily as the diBtance of 
the place and muster will admit. 
- ART. 13. Every officer who signs a false certificate, 

relating to the absence or pay of an officer or soldier, 
shall be dismissed from the service. 

ART. 14. Any officer who knowingly makes a false 
muster of man or horse, or who signs, or directs, or 
allows the signing of any muster roll, knowing the 
same to contain a false muster, shall, upon proof thereof 
by two witnesses; before a court-martial, be di~missecl 
from the service, and shall thereby be disabled to hoM 
any office or employment in the service of the United 
States. 

ART. 15. Any officer who, willfully or through neg
lect, suffers to be lost, spoiled, or damaged, any military 
stores belonging to the United States, shall make good 
the loss or damage, and be dismissed from the service. 

ART. 16. Any enlisted man who sells, or willfully or 
through neglect wastes the ammunition delivered out 
to him, shall be punished as a court-martial may direct. 

ART. 17. Any soldier who sells, or through neglect 
loses or spoils his horse, arms, clothing, or accouter
ments, shall be punished as a court-martial may ad
judge, subject to such limitations as may be prescribed 
by the President by virtue of the power vested in him.l 

ART. 18. Any officer commanding in any garrison, 
fort, or barracks of the United States who, for his pri
vate advantage, lays any duty or imposition upon or is 
interested in, the sale of any victuals, liquors, or other 

117th A. 'V., as amcnullu by act of July 27, lS!J2; see G. O. 57, A. G. 0., 
1892. 
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necessaries of life, brought into such garrison, fort, or 
barracks, for the use of the sol(liers, shall be dismissed 
from the service. 

ART. i\). Any officer who uses contemptuous or disre
spectful wonls against the President, the Vice-President, 
the Congress of the United States, or the chief magis
trate or legislature of any of the Unite(l States in which 
he is quartered, shall be dismissed from the service, or 
otherwise punished, as a court-martial may direct. 
Any soldier who so offends shall be punished as a conrt
martial may direct. 

ART. 20. Any officer or soldier who behaves himself 
with disrespect toward his commanding officer shall be 
punished as a court-martial may direct. 

ART. 21. Any officer or soldier who, on any pretense 
whatsoever, strikes his superior officer, or draws or lifts 
up any weapon, or offers any violence against him, being 
in the execution of his office, or disobeys any lawful COlll

mand of his superior officer ,I shall suffer death, or such 
other punishment as a court-martial may direct. 

ART. 22. Any officer or soldier who begins, excites, 
causes, or joins in any mutiny or sedition, in any troop, 
battery, company, party, post, detachment, or guard, 
shall suffet death, or such other punishment as a court
martial may direct. 

ART. 23. Any officer or soldier who, being present at 
any mutiny or sedition, does not use his utmost ende'Lvor 
to suppress the same. or having knowledge of any in
tendeu mutiny or sedition, does not, without delay, give 
information thereof to his commanding officer. shall 
suffer death, or such other punishment as a court-martial 
may direct. 

ART. 24. All officers, of what condition soever, have 
power to part and quell all quarrels, frays, and disonlers, 
whether among persons belonging to his ~ own or to 

1 Di:.;olwdicnl"e of an order of a contract surgeon, of a dt'utal surgeon, of a 
vch'rillarian, awl a noncomlllissioned onitt-'r shoulclue charged under the 6:M 
Article of ,,'ar; see }I'orm tI, paKe 137, ]1ost. Disobetii!'lH'e of an order by 0. 

~"nel'all)l'h;oner should also be charged uutler the (i2d Article of \Var. 
2. tjic ill Reyised Statut{>s. 
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another corps, regiment, troop, battery, or company, and 
to ol'ller officers into arrest, and noncommissioned offi
cers aTIlI soltliers into confinement, who take part in the 
same, until their proper superior officer is acquainted 
therewith. And whosoever, being so ordered, refuses to 
obey such officer or noncommissioned officer, or (lraws 
a weapon upon him, shall be punished as a court-martial 
may direct. 

ART. 25..N 0 officer or soldier shall use any reproachful 
or provoking speeches or gestures to another. Anyoffi
cer who so offentls shall be put in arrest. Any soldier 
who so offends shall be confined, and required to ask 
pardon of the party offended in the presence of his com
manding officer. 

ART. 26. No officer or soldier shall send a challenge to 
another officer or soIllier to fight a duel, or accept a 
challenge so sent. Any officer who so offends shall be 
dismissed from the service. Any soldier who so offemls 
shall suffer such punishment as a court-martial may 
direct. 

ART. 27. Any officer or noncommissioned officer, com
manding a guard, who, knowingly ana willingly, suffers 
any person to go forth to fight a duel shall be punishell 
as a challenger; and all seconds or promoters of duels, 
and carriers of challenges to fight duels, shall be deemed 
principals, and punished accordingly. It shall be the 
duty of any officer commanding an army, regiment, 
troop, battery, company, post. or detachment, who 
knows or has reason to believe that a challenge has 
been given or accepted by any officer or enlisted man 
under his command, immediately to arrest the offender 
and bring him to trial. 

ART. 28. Any officer or soldier who upbraids another 
officer or soldier for refusing a challenge shall himself 
be punished as a challenger; and all officers and soldiers 
are' hereby discharged from any disgrace or opinion of 
disadvantage which might arise from their having re
fused to accept challenges, as they will only have acted 
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in obedience to the law, and have done their duty as 
good soldiers, who subjPct themselves to discipline. 

ART. 29. Any officer who thinks himself wronged by 
the commanding officer of his regiment, and, upon due 
application to such commander, is refused redress, may 
complain to the general commanding in the State or 
Territory where such regiment is stationed. The gen
eral shall examine into said complaint and take proper 
measures for redressing the wrong complained of; and 
he shall, as soon as possible, transmit to the Depart
ment of War a true statement of such complaint, with 
the proceedings had thereon. 

ART. 30. Any soldier who thinks himself wronged by 
any officer may complain to the commanding officer of 
his regiment, who shall summon a regimental court
martial for the doing of justice to the complainant. 
Either party may appeal from such regimental court
martial to a general court-martial; but if, upon such 
second hearing, the appeal appears to be groundless and 
vexatious, the party appealing shall be punished at the 
discretion of said general court-martiaJ.l 

ART. 31. Any officer or soldier who lies out of his 
quarters, garrison, or camp, without leave from his 

1 The H reg'illlelltal court-martial," under the 30th A. 'V., can rIOt be ul'ed 
as a Ruustitute fol' a g<-'neral coul't-nuutial or court of inquiry, for it can not 
try an officer nor make an investigation for the purpose of determining 

.whether be shall be brought to trial. '''hen, if the soldier't'j: complaint 
should be sustained, the only redress would be a reprimand to the otficer, 
the matter would not be within the jurh;iliction of this court. It can only 
investigate such matters as are susceptible to redress by the doing of justice 
to the complainant; that is, when in some way Ite can be set right by put~ 
ting a. stop to the wrongful condition which the oflicer has caused to exi!;t. 
Ji:rroneous stoppages of pay, irregularity of detail, the apparent requirement 
of lUore lauor than from any other soldiers, and the like, might in this way 
Le investigated and the wrongful condition put an eud to. The court will 
in such caseS record the evidence and. it.s cunc1usions of fact, and recomnwud 
the action to be taken. Tile memuers ofthe court (and the judge~ad"ocate) 
will be sworD faitbfuIJy to perform their duties as members (and judge
advocate) of the court, and the vroceedings will be recordl:'d, as nearly as 
pm,dicable, in the same manner as the proceedings of ordinary courts
martial. 
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superior officer, shall be punished as a court-martial 
may direct. 

ART. 32. Any soldier who absents himself from his 
troop, battery, company, or detachment, without leave 
from his commanding officer, shall be punished as a 
court-martial may direct. 

ART. 33. Any officer or soldier who fails, except when 
prevented by sickness or other necessity, to repair, at 
the fixed time. to the place of parade, exercise or other 
rendezvous appointed by his commanding officer, or goes 
from the same, without leave from his commamling of· 
ficer, before he is dismissed or relieved, shall be P!1nished 
as a court-martial may direct. 

ART. 3,j,. Any soldier who is found one mile from camp, 
without leave in writing from his commanding officer, 
shall be punished as a court-martial may direct. 

L---ART. 35. Any poldier who fails to retire to his quar
ters or tent &t.-'tlte beatifl~f retreat, shall be punished 
according to the nature of his offense. 

ART. 36. No soldier belonging to any regiment, troop, 
battery, or company shall hire another to do his duty for 
him, or be excused from duty, except in cases of sick
ness, disability, or leave of absence. Every such soldier 
found guilty of hiring his duty, and the person so hired 
to do another's duty, shall be punished as a court
martial may direct. 

ART. 37. Every noncommissioned officer who connives 
at such hiring of duty shall be reduced. Every officer 
who knows and allows such practices shall be punished 
as a court-martial may direct. 

ART. 38. Any officer who is found drunk on his guard, 
party, or other duty, shall be dismissed from the service. 
Any soldier who so offends shall suffer such punishment 
as a court-martial may direct. No court-martial shall 
sentence any soldier to be branded, marked, or tattooed. 

ART. 39. Any sentinel who is found sleeping upon his 
post, or who leaves it before he is regularly relieved, 
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shall suffer death or such other punishment as a court
martial may direct. 

ART. 40. Any officer or sol<1ier who quits his guar<1, 
platoon, or division, without leave from his superior 
officer, except in a case of urgent necessity, shall be 
punished as a court-martial may direct. 

ART. 41. Any officer who, by any means whatsoever, 
occasions false alarms in camp, garrison, or quarters, 
shall suffer death, or such other punishment as a court
martial may <1irect. 

ART. 42. Any officer or soldier who misbehaves him
self before the enemy, rnns away, or shamefully aban
dons any fort, post, or guanl, which he is commanded 
to defend, or speaks words inducing others to do the 
like, or casts away his arms or ammunition, or quits his 
post or colors to plunder or pillage, shall snffer death, 
or such other punishment as a court-martial may <1irect. 

ART. 43. If any commamler of any garrison, fortress, 
or post is compelled, by the officers lind soldiers under 
his command, to give up to the enemy or to abamlon 
it, the officers or soldiers so offending shall suffer death, 
or such other punishment as a court-martial may direct. 

ART. 44. Any person belonging to the armies of the 
United States who makes known the watchword to any 
person not entitled to receive it, according to the rules 
and discipline of war, or presumes to give a parole or 
watchwonl different from that which he received, shall 
suffer death, or such other punishment as a court
martial may direct. 

ART. 45. 'Vhosoever relieves the enemy ,,;'th money, 
victuals, or ammunition, or knowingly harbors or pro
tects an enemy, shall suffer death, or such other punish
ment as a court-martial may direct. 

ART. 46. \Vhosoever holds correspondence with, or 
gives intelligence to, the enemy, either directly or indi
rectly, shall suffer death, or such other punishment as 
a court-martial may direct. 

ART. 47. Any officer or sol<1ier who, having received 
pay, or having been duly enlisted in the service of the 
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United States, deserts the same, shall, in time of war, 
suffer <leath, or such other punishment as a court-martial 
may direct; and in time of peace, any punishment, ex
cepting death, which a court-martial may direct. 

ART. 48. Every soldier who deserts the service of the 
United States shall be liable to serve for such period as 
shall, with the time he may have served previous to his 
desertion, amount tc the full term of his enlistment; 
and such soldier shall be tried by a court-martial and 
punished, although the term of his enlistment may have 
elapsed previous to his being apprehended and tried. 

ART. 49. Any officer who, having tendered his resigna
tion, quits his post or proper duties, without leave and 
with intent to remain permanently abH!mt therefrom, 
prior to due notice of the acceptance of the same, shall 
be deemed and punished as a deserter. 

ART. 50. No noncommissioned officer or soldier shall 
enlist himself in any other regiment, troop, or company, 
without a regular discharge from the regiment, troop, 
or company in which he last served, on a penalty of 
being reputed a deserter, and suffering accordingly. 
And in case any officer shall knowingly receive and 
entertain such noncommissioned officer or soldier, or 
shall not, after his being discovered to be a deserter, 
immediately confine him and give notice thereof to the 
corps in which he last served, the said officer shall, by a 
court-martial, be cashiered. 

ART. 51. Any officer or soldier who advises or per
suades any other officer or soldier to desert the service 
of the United States shall, in time of war, suffer death, 
or such other punishment as a court-martial may direct; 
and, in time of peace, any punishment, excepting death, 
which a court-martial may direct. 

ART. 52. It is earnestly recommended to all officers and 
soldiers diligently to attend divine service. Any officer 
who behaves indecently or irreverently'at any place of 
divine worship shall be brought before a general court
martial, there to be publicly and severely reprimanded 
by the president thereof. Any soldier who so offends 
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shall, for his first offense, forfeit one-sixth of a dollar; 
for each further offense he I;hall forfeit a like sum, and 
shall be confined twenty-four hours. The money 1;0 for
feited shall be deducted from his next pay, and shall be 
applied, by the captain or senior officer of his troop, 
battery, or company, to the use of the sick soldiers of 
the same. 

ART. 53. Any officer who uses any profane oath or 
execration shall, for each offense, forfeit and pay one 
dollar. Any soldier who so offends shall incur the pen
alties provided in the preceding article; and all moneys 
forfeited for such offenses shall be applied as therein 
provided. 

ART. 54. Every officer commanding in quarters, garri
son, or on the march, shall keep good order, and, to the 
utmost of his power, redress all abuses or disorders 
which may be committed by any officer or soldier under 
his command; and if, upon complaint made to him of 
officers or eoldiers beating or otherwise ill-treating any 
person, disturbing fairs or markets, or committing any 
kind of riot, to the disquieting of the citizens of the 
United States, he refuses or omits to see justice done to 
the offender, and reparation made to the party injured, 
so far as part of the offender's pay shall go toward such 
reparation, he shall be dismissed from the service, or 
otherwise punished as a court-martial may direct. 

ART. 55. All officers and soldiers are to behave them
selves orderly in quarters and on the march; and who
ever commits any waste or spoil, either in walks or trees, 
parks, warrens, fish ponds, houses, gardens, grain fields, 
inclosures, or meadows, or maliciously destroys any prop
erty whatsoever belonging to inhabitants of the United 
States (unless by order of a general officer commanding 
a separate army in the field), shall, besides such penalties 
as he may be liable to by law, be punished as a court
martial may direct. 

ART. 56. Any officer or soldier who does violence to 
any person bringing provisions or other necessaries to 
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the camp, garrison, or quarters of the forces of the 
United States in foreign parts, shall suffer death, or such 
other punishment as a court-martial may direct. 

ART. 57. Whosoever, belonging to the armies of the 
United States in foreign parts, or at any place within 
the United States or their Territories during rebellion 
against the supreme authority of the United States, 
forces a safe-guard, shall suffer death. 

ART. 58. In time of war, insurrection, or rebellion, 
larceny, robbery, burglary, arson, mayhem, manslaugh
ter, murder, assault and battery with intent to kill, 
wounding, by shooting or stabbing, with an intent to 
commit murder, rape, or an assault and battery with an 
intent to commit rape, shall be punishable by the sen
tence of a general court-martial, when committed by 
persons in the military service of the United States, and 
the punishment in any such case shall not be less than 
the punishment provided, for the like offense, by the laws 
of the State, Territory, or District in which such offense 
may have been committed. 

ART. 59. "Vhen any officer or soldier is accused of a 
capital crime, or of any offense against the person or 
property of any citizen of any of the United States 
which is punishable by the laws of the land, the com
manding officer and the officers of the regiment, troop, 
battery, company, or detachment to which the person 
so accused belongs are required, except in time of war, 
npon application duly made by or in behalf of the party 
injured, to use their utmost endeavors to deliver him 
over to the civil magistrate, and to aid the officers of 
justice in apprehending and securing him, in order to 
bring him to trial. If, npon such application, any officer 
refuses or willfully neglects, except in time of war, to 
deliver over such accused person to the civil magistrates, 
or to aiu the officers of justice in apprehending him, he 
shall be dismissed from the service. l 

11\1unkipal ordinaneps awl by-laws are part of the luwB of the land"H 

within the meaning of the phrase a.-; used in the 5Hth A. 'V. (Opin. of 
Atty. Gen.; see dr. 15, A. G. 0., 18~l4.) 
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ART. 60. Any person in the military service of the 
United States who makes or causes to be made any claim 
against the United States, or any officer thereof, know
ing such claim to be fal~e or fraudulent; or 

[2] Who presents or causes to be presented to any per
son in the civil or military service thereof, for approval 
or payment, any claim against the United States or any 
officer thereof, knowing such claim to be false or fraudu
lent; or 

[3] Who enters into any agreement or conspiracy to 
. defraud the United States by obtaining, or aiding others 
to obtain, the allowance or payment of any false or 
fraudulent claim; or 

[4] 'Vho, for the purpose of obtaining or aiding others 
to obtain, the approval, allowance, or payment of any 
'claim' against the United States, or against any officer 
thereof, makes or uses, or procures or advises the making 
or use of, any writing or other paper, knowing the same 
to contain any false or fraudulent statement; or 

[.1] 'Vho. for the purpose of obtaining. or aiding others 
to obtain, the approval, allowance, or payment of any 
~laim against the United States or any officer thereof. 
makes, or procures or advises the making of, any oath 
to any fact or to any writing or other paper, knowing 
such oath to be false; or 

[6] 'Vho, for the purpose of obtaining, or aiding others 
to obtain, the approval, allowance. or payment of any 
claim against the United States or any officer thereof, 
forges or counterfeits, or procur8S or advises the forgin~ 
or counterfeiting of, any signature upon any writing or 
other paper, or uses, or procures or advices the use of, 
any such signature, knowing the same to be forged or 
counterfeited; or 

[7] 'Vho, having charge, possession, custody, or control 
of any money or other property of the United States, 
furnished or intended for the military service thereof, 
knowingly delivers, or causes to be delivered, to any per
son having authority to receive the same, any amount 
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thereof less than that for which he receives a certificate 
or receipt; or 

[8] Who, being authorized to make or deliver any 
paper certifying the receipt of any property of the 
Unitecl States, furnished or intended for the military 
service thereof, makes or delivers to any person such 
writing, without having full knowledge of the truth of 
the statements therein contained, and with intent to 
defraU(l the United States; or 

[9] Who, steals, embezzles, knowingly and willfully 
misappropriates, applies to his' own use or benefit, ot 
wrongfully or knowingly sells or disposes of any ord
nance, arms, equipments, ammunition, clothing, sub
sistence stores, money, or other property of the United 
States, furnished or intended for the military service 
thereof; or 

[10] \Vho knowingly purchases, or receives in pledge 
for any obligation or indebtedness, from any soldier, 
officer, or other person who is a part of or employed in said 
forces or service, any ordnance, arms, equipments, alll- . 
munition, ~lothing, subsistence stores, or other property 
of the United States, such soldier, officer, or other person 
not having lawful right to sell or pledge tbe same, . 

Shall, on conviction thereof, be punished by fine or 
imprisonment, or by such other punishment as a court
martial may adjudge, or by any or all of said penalties.! 
And if any person, being guilty of any of the offenses 
aforesaid, while in the military service of the United 
States, receives his discharge, or is dismissed from the 
service, he shall continue to be liable to be arrested and 
held for trial and sentence by a court-martial, in the 
same manner and to the same extent as if he had not 
received such discharge nor been dismissed. 

ART. 61. Any officer who is convicted of conduct un
becoming an officer and a gentleman shall be dismissed 
from the service. 

ART. 62. All crimes not capital, and all disorders and 

1 The words in italics WE're aflded hy act of )lan:h 2, HI01, page 1~9, po,~t. 
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neglects, which officers and soldiers may be guiltyof, 
to the prejudice of good order and military discipline, 
though not mentioned in the foregoing Articles of War, 
are to be taken cognizance of by a general, or a regi
mental, garrison, or field officers' I court-martial, accord
ing to the nature and degree of the offense, and punished 
at the discretion of such court! 

ART. 63. All retainers to the camp, and all persons 
serving with the armies of the United States in the field, 
though not enlisted soldiers, are to be subject to orders 
according to the rules and discipline of war. 

ART. 64. The officers and soldiers of any troops, 
whether militia or others, mustered and in pay of the 
United States, shall, at all times and in all places, be 
governed by the Articles of War, and shall be subject 
to be tried by courts-martial. 

ART. 65. Officers charged with crime shall be arrested 
and confined in their barracks, quarters, or tefits, and 
deprived of their swords by the commanding officer. 
And any officer who leaves his confinement before he is 
set at liberty by his commanding officer shall be dis
missed from the service. 

ART. 66. S0l<1iers charged with crimes shall be con
fined until tried by court-martial, or released by proper 
authority. 

ART. 67. No provost marshal, or officer commanding 
a guard, shall refuse to receive or keep any prisoner 
committed to his charge by an officer belonging to the 
fort.:es of the United States; provided the officer com
mitting shall, at the same time, deliver an account in 
writing, signed by himself, of the crime charged against 
the prisoner. 

1The" fif'ld officer's" court was aholished by sec. 2 of the summary court 
act of June ]8, 1898, page 126, post. 

2" SEC. 3. That frauduletlt enlistment, and the receipt of any pay oralio\\,
ance thereuncler, is bereuy declan'd a military offense and made punishable 
hy court-martial, under the ii:ld Article of \Var." (Act of July :27, IHH:l; see 
G. O. 57, A. G. 0., 1892.) _For dl'finition of fraudulent eulistmcllt, see page 
14, note 4, ante, and fur forlll:; for charges see page8 13! and I3H, post. 
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ART. 68. Every officer to whose charge a prisoner ill 
committed shall, within twenty-four hours after such 
commitment, or as soon as he is relieved from his guard, 
report in writing, to the commanding officer, the name 
of such prisoner, the crime charged against him, and 
the name of the officer committing him; and if he fails 
to make such report, he shall be punished as a court
martial may direct. 

ART. 69. Any officer who presumes, without proper 
authority, to release any prisoner committed to his 
charge, or suffers any prisoner so committed to escape, 
shall be punished as a court-martial may direct. 

ART. 70. No officer or soldier put in arrest shan be 
continued in confinement more than eight days, or until 
such time as a court-martial can be assembled. 

ART. 71. When an officer is put in arrest for the pur
pose of trial, except at remote military posts or stations, 
the officer by whose order he is arrested shall see that a 
copy of the charges on whkh he is to be tried is served 
upon him within eight days after his arrest, and that he 
is brought to trial within ten days thereafter, unless the 
necessities of the service prevent such trial; and then 
he shall be brought to trial within thirty days after the 
expiration of said ten days. If a copy of the charges be 
not served, or the arrested officer be not brought to trial, 
as herein required, the arrest shall cease. But officers 
released from arrest, under the provisions of this article, 
may be tried, whenever the exigencies of the service 
shall permit, within twelve months after such release 
from arrest. 

ART. 72. Any general officer commanding an army, a 
Territorial division or a department, or colonel com
manding a separate department, may appoint general 
courts-martial whenever necessary. But when any such 
commander is the accuser or prosecutor of any officer 
under his commallll the court shall be appointed by the 
President; and its proceedings and sentence shall be 
sent directly to the .secretary of "War, by whom they 

3GOU-8 
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shall be laid before the President for his approval or 
orders in the case. 1 

ART. 'H. In time of war the commander of a division, 
or of a separate brigade of troops, shall be competent to 
appoint a general court-martial. But when such com
mander is the accuser or prosecutor of any person under 
his command, the court shall be appointed by the next 
higher commander. 

ART. 74. Officers who may appoint a court-martial 
shall be competent to appoint a judge-advocate for the 
same. 

ART. 75. General courts-martial may consist of any 
numher of officers from five to thirteen, inclusive; but 
they shall not consist of less than thirteen, when that 
number can be convened without manifest injury to 
the service. 

ART.•6. 'When the requisite number of officers to 
form a general court-martial is not present in any post 
or detachment, the commanding officer shall, in cases 
which require the cognizance of such a court, report to 
the commanding officer of the department, who shall 
thereupon order a court to be assembled at the nearest 
post or department at which thRre may be such a 
requisite number of officers, and shall order the party 
accused, with necessary witnesses to be transported to 
the place where the said court shall be assembled. 

ART.•7. Officers of the Regular Army shall not be 
competent to sit on courts-martial to try the officers or 
soldiers of other forces, except as provided in Article .8. 

ART.•8. Officers of the Marine Corps, detached for 
service with the Army by order of the President, may 
be associated with officers of the Regular Army on 
courts-martial for the trial of offenders belonging to 
the Regular Army, or to forces of the Marine Corps so 
detached; and in such cases the orders of the senior 
officer of either corps, who may be present and duly 
authorized, shall be obeyed. 

1 Act of July 5, l~X-t; I:i('(~ G. O. 7:3, A. G. 0., llo)X4. 
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ART. 79. Officers shall be tried only by general courts
martial; and no officer shall, when it can be avoided, be 
tried by officers inferior to him in rank.1 

ART. 81. Every officer commanding a regiment or corps 
shall, subject to the provi~ions of Article 80, be com
petent to appoint, for his own regiment or corps, courts
martial, consisting of three officers, to try offenses not 
capital. 

ART. 82. Every officer commanding a garrison, fort, or 
other place, where the troops consist of different corps, 
shall, subject to the provisions of Article 80, be compe
tent to appoint, for such garrison or other place, courts
martial, consisting of three officers, to try offenses not 
capital. 

ART. 83. Regimental and garrison courts-martial and 
summary courts, detailed under existing laws to try 
enlisted men, shall not have power to try capital cases 
or commissioned officers, but shall have power to award 
punishment not.to exceed confinement at hard labor for 
three months or forfeiture of three months' pay, or both, 
and in addition thereto, in the case of noncommissioned 
officers, reduction to the ranks, and in the case of first
class privates reduction to second-class privates: Pro
vided, That a summary court shall not adjudge confine
ment and forfeiture in excess of a period of one month 
unless the accused shall before trial consent in writing 
to trial by said court, but in any case of refusal to so 
consent the trial may be had either by general, regi
mental, or garrison court-martial, or by said summary 
court, but in case of trial by said summary court with
out consent as aforesaid the court shall not adjudge 
confinement or forfeiture of pay for more than one 
month." 

·ART. 84. The judge-advocate shall administer to each 
member of the court, before they proceed upon any trial, 
the following oath, which shall also be taken by all mem
bers of regimental and garrison courts-martial: "You, 

1Art. ~o I'Ppea}('d lly act of June lR, 1~D8, sec. 2, page 12f1, 1,ost. 
283d A. \V" at! amunded by act of March 2, IHO], page 128dwst. 
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~\. B, do swear that you will well and truly try and 
determine, according to evidence, the matter now before 
you, between the United States of America and the 
prisoner to be tried, and that you will duly administer 
justice, without partiality, favor, or affection, accord
ing to the provisions of the rules and articles for the 
government of the armies of the United States, and if 
any doubt should arise, not explained by said articles, 
then according to your conscience, the best of your 
understanding, and the custom of war in like cases; and 
you do further swear that you will not divulge the 
sentence of the court until it shall be published by the 
proper authority, except to the judge-advocate; neither 
will you disclose or discover the vote or opinion of any 
particular member of the court-martial, unless required 
to give evidence thereof, as a witness, by a court of 
justice, in due course of law. So help you God." 

ART. 85. When the oath has been administered to the 
members of a court-martial, the president of the court 
shall administer to the judge-advocate, or person 
officiating as such, an oath in the following form: "You, 
A B, do swear that you will not disclose or discover the 
vote or opinion of any particular member of the court
martial, unless required to give evidence thereof, as a 
witness, by a court of justice, in due course of law; nor 
divulge the sentence of the court to any but the proper 
authority, until it shall be duly disclosed by the same. 
So help you God." 

ART. 86. A court-martial may punish, at discretion, 
any person who uses any menacing words, signs, or 
gestures, in its presence, or who disturbs its proceedings 
by any riot or disorder. 

ART. 87. All members of a court-martial are to behave 
with decency and calmness. 

ART. 88. Members of a court-martial may be chal
lenged by a prisoner, but only for cause stated to the 
court. The court shall determine the relevancy and 
validity thereof, and shall not receive a challenge to 
more than one member at a time. 
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ART. SO. When a prisoner, arraigned before a general 
court-martial, from obstinacy and deliberate design, 
stands lllute or answers foreign to the purpose, the 
court may proceed to trial a11(l judgment as if the pris
oner had pleaded not guilty. 

ART. 00. The judge-advocate, or some person deputed 
'by him, or by the general or officer commanding the 
Army, detachment, or garrison, shall prosecute in the 
name of the United States, but when the prisoner has 
maue his plea, he shall so far consiuer himself counsel 
for the prisoner as to object to any leading que~tion to 
any of the witnesses, anu to any qnestion to the prisoner 
the answer to which might tellu to criminate himself. 

ART. !)1. The depositions of witnesses residing beyond 
the limits of the State, Territory, or District in which 
any military court lllay be ordered to sit, if taken on 
reasonable notice to the opposite party and dulyauthen
ticateu, may be read in evidence before such court in 
cases not capital,l 

ART. 02. All persons who give evidence before a court
martial shall be examined on oath, or affirmation, in the 
following form: "You swear (or affirm) that the evi
dence you shall give, in the case now in hearing, shall 
be the truth, the whole truth, and nothing but the 
truth. So help you God." 

ART. 03. A court-martial shall, for reasonable cause, 
grant a continuance to either party, for such time, and 
as often, as may appear to be just: Provided, That if 
the prisoner be in close confinement, the trial shall not 
be delayed for a period longer than· sixty days" 

ART. 03, Members of a court-martial, in giving their 
votEls, shall begin with the youngest in c~)lnmission. 

1" ~fT. 4. That jndg'l'-:Hho('at('~ of departnll'Jlt~ ,\Hel of eourhHllIlI'tial, 
anti till' trial onic('r~ of SUllll11al'y ennrts, are llf'r('by authol'iz(,d to atimini:-;
tt'r oath~ for the plirpOSt'S of thl' adlllilli:-tration of military justice, and for 
other llUrp()~(!8 of military adminbtl'atioll." (.\d of .July 27, 180i; Ree 

G. 	O. [)7, A. (~. 0., lr:!12.) 
2Art.!I! l'epl'llll'd Ly ad of ':\lal'ch~, l!IUl, ~t'c.~, ll:lge li~,po,.;l. 



118 ARTICLES OF "\,' AR. 

ART.!)(l. No person ~hall be sentenced to suffer death, 
except by the concurrence of two-thirds of the members 
of a general court-martial, and in the case:> herein 
expressly mentionerl. 

ART. 97. No person in the military service shall, under 
the sentence of a court-martial, be punished by confine
ment in a penitentiary, unless the offense of which he 
may be convicted would, by some statute of the Unitell 
States, or by some statute of the State, Territory, or 
'District in which such offense may be committed, or 
by the common law, as the same exists in such State, 
Territory, or Distrid, subject such convict to such 
punbhment. 

ART. 9tl. No person in the military service shall he 
punished hy flogging, or by bramling, marking, or tat
tooing on the horly. 

ART. 99. No officer shall be discharged or dismissed 
from the service, except by order of the President, or 
by sentence of a general court-martial; and in time of 
peace no officer shall be dismissed, except in pursuance 
of the sentence of a court-martial, or in mitigation 
thpreof. 

ART. 100. When an officer is dismisspd from the serv
ice for cowardice or fraud, the sentence shall further 
direct that the crime, punishment, name and place of 
abol1e of the delinquent shall be published in the news
papers in and about the camp, and in the State from 
which the offender came, or where he usually resides; 
and >lfter such publication it shall be scandalous for an 
offir;pr to associate with him. 

ART. 101. yVhpn a court-martial suspends an officer 
from COlllllUillll it Illay also suspend his pay and emolu
ments for the same time, according to the nature of his 
offem;e. 

ART. 102. No person shall l)e tried a second time for 
the same offense. 

AUT. 103. No person shall he liable to be tried amI 
punished by a general court-martial for any offense 
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which appears to have been committed more Uuin two 
years before the issuing of the order for such trial, 
unless, by reason of having absented himself, or of some 
other manifest impediment, he shall not have been 
amenable to justice within that period. 

No person shall be tried or punished by a court
martial for desertion in time of peace and not in the 
face of an enemy, committed more than two years 
before the arraignment of such person for such offense, 
unless he shall meanwhile have absented himself from 
the United States, in which case the time of his absence 
shall be excluded in computing the period of the limi
tation: PrOi'ided, That said limitation shall not begin 
until the enc1 of the term for which said person was 
mustered into the service. l 

ART. 104. No sentence of a court-martial shall be 
carried into execution until the same shall have been 
approved by the officer ordering the court, or by the 
officer commanding for the time being."' 

ART. 105. No sentence of a court-martial, inflicting 
the punishment of death, shall be carried into execution 
until it shall have been confirmed by the Presitlent; 
except in the cases of persons convicted in time of war, 
as spies. mutineers, deserters, or murderers, and in the 
cases of guerrilla marauders, cOllvicted in time of war, 
of robbery, burglary, arson, rape, assault with intent 
to commit rape, or of violation of the laws and customs 
of war; and in such excepted cases the sentence of death 
may he carried into execution upon confirmation by 
the commanding general ill the field, or the commander 
of the department, as the case may be. 

ART. 106. In time of peace no sentence of a court
martial, directing the dismissal of an officer, shall be 
carriell into execution, until it shall have been COll
firmed by the President. 

1103d A. ,,'., as alllcwll'd lIy ad, of April 11, 1~90j 8t't' G. n. 45, A. G. 0., 
18!lO. 

21()-lth A. 'V., as alUended. by act uf .July ii, It:'!J2j s('(~ G. O. 57, A. G. 0., 
IHil2. 
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ART. 107. No sentence of a court-martial appointed 
by the commanuer of a division or of a separate brigade 
of troops, directing the dismissal of an officer. shall be 
carried into execution until it shall haye been confirmed 
by the general commanding the army in the field to 
which the diyision or brigade belongs. 

ART. 108. No sentence of a court-martial, either in 
time of peace or in time of war, respecting a general 
officer, shall be carried into execution until it shall have 
been confirmed by the President. 

ART. lOll. All sentences of a court-martial may be 
confirmed and carried into execution by the officer 
ordering the court, or by the officer commanding for 
the time being, where confirmation by the Presiuent or 
by the commanding general in the field, or commander 
of the department, is not required by these articles. I 

ART. 111. Any offi!;er who has authority to carry into 
execution the sentence of death, or of dismissal of an 
officer, may suspend the same until the pleasure of the 
President shall be known; anu, in such case, he shall 
immediately transmit to the Presiuent a copy of the 
oruer of suspension, together with a copy of the pro
ceedings of the court. 

ART. 112. Every officer who is authorized to Ol'uer a 
general court-martial shall have power to pardon or 
mitigate any punishment adjUllged by it, except the 
punishment of death or of dismissal of an officer. Every 
officer commanding a regiment or garrison in whkh a 
regimental or garrison court-martial may be held shall 
have power to pardon or mitigate any punishment which 
such court may adjudge." 

ART. 113. Eyery judge-advocate, or person acting as 
such, at any general court-martial. shall, with as much 
expedition as the opportunity of time and distance of 
place may admit, forwanl the original proceedings and 
sentence of such court to the JUdge-Advocate General 

1 Article ])0 rt'p('aipti Ly aet or .Julte 18, 1~!J8, sec. 2, page liti, post. 

::! See par. H:jO, A. n. 
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of the Army, in whose office they shall be carefully 
preserved. 

ART. 114. Every party tried by a general court-martial 
shall, upon demand thereof made by himself or by any 
person in his behalf, be entitled to a copy of the proceed
ings and sentence of such court. 

ART. 115. A court of inquiry to examine into the 
nature of any transaction of. or accusation or imputa
tion against, any officer or soldier, may be ordered by 
the Presiuent or by any cOlilmanding officer; but, as 
courts of inquiry may ue perverted to dishonorable pur
poses, and may be employed, in the hands of weak and 
envious commandants, as engines for the destruction of 
military merit, they shall never be ordered by any com
manding officer except upon a demand by the officer or 
soldier whose conduct is to be inquired of. 

ART. 116. A court of inquiry shall consist of one or 
more officers, not exceeding three, amI a recorder, to 
reduce the proceedings and evidence to writing. 

ART. 117. The recorder of a court of inquiry shall 
administer to the members the following oath: "You 
shall well aml truly examine and inquire, according to 
the evidence, into the matter now before you, without 
partiality, favor, affection, prejudice, or hope of reward. 
So help you God." After which the president of the 
court shall auminister to the recorder the following 
oath: "You, A B, uo swear that you will, according to 
your best abilities, accurately and impartially record 
the proceedings of the court and the evidence to be 
given in the case in hearing. So help you God." 

ART. 118. A court of inquiry, and the recorder thereof, 
shall have the same power to summon and examiIHl 
"\vitnesses as is given to courts·martial and the judge
auvocates thereof. Such wibwsses shall take the same 
oath which is taken by witnesses uefore courts-martial, 
anu the party accused shall be permitted to exmnine and 
cross-examine them, so as fully to investigate the cir
cumstances in question. 
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ART. 119. A court of inquiry shall not give an opinion 
on the merits of the case inquired of unless specially 
ordered to do so. 

ART. 120. The proceedings of a court of inquiry 
must be authenticated by the signatures of the recorder 
and the president thereof, and delivered to the com· 
manding officer. 

ART. 121. The proceedings of a court of inquiry may 
be admitted as evidence by a court-martial, in cases 
not capital nor extending to the dismissal of an officer: 
Provided, That the circumstances are such. that oral 
testimony can not be ohtained. 

ART. 1:22. If, upon marche,;, ·guards, or in quarters, 
different corps of the Army happen to join or do duty 
together, the officer highest in rank of the line of the 
Army, Marine Corps, or militia, hy commission, there 
on duty or in quarters, shall command the whole, and 
give orders for what is needful in the service, unless 
otherwise specially directed by the President, according 
to the nature of the case. 

ART. 123. In all matters pertaining to the rank, duties, 
and rights of officers, the same rules and regulations shall 
apply to officers of the Regular Army and to volunteers 
commissioned in or mustered into said service, under 
the laws of the United States, for a limited period. 

ART. 124. Officers of the militia of the several States, 
when called into the service of the United States, shall 
on all detachments, courts-martial, and ·other duty, 
wherein they may be employed in conjunction with the 
regular or volunteer forces of the United States, take 
rank next after all officers of the like grade in said reg
ular or volunteer forces,·notwithstanding the commis
sions of such militia officers may be older than the 
commissions of the said officers of the regular or vol
unteer forces of the United States. 

ART. 125. In case of the death of any officer, the ma
jor of his regiment. or the officer doing the major's duty, 
or the second officer in commancl at any post or garrison, 
as the case may be, shall immediately secure all his 
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effects then in camp or quarters, and shall make, and 
transmit to the office of the Department of War, an 
inventory thereof. 

ART. 126. In case of the death of any soldier, the com
manding officer of his troop, battery, or company shall 
immediately secure all his effects then in camp or quar
ters, and shall, in the presence of two other officers, 
make an inventory thereof, which he shall transmit to 
the office of the Department of "Val'. 

ART. 127. Officers charged with the care of the effects 
of deceased officers or soldiers shall account for and de
liver the same, or the proceeds thereof, to the legal rep
resentatives of such deceased officers or soldiers. And 
no officer so charged shall be permitted to quit the regi
ment or post until he has deposited inthe hands of the 
commanding officer all the effects of such deceased offi
cers or soldiers not so accounted for and delivered. 

ART. 128. The foregoing articles shall be read and 
published, once in every six months, to every garrison, 
regiment, troop, or company in the service of the Uniteu 
States, anu shall be duly observed and obeyed by all 
officers and soldiers in said service. 

OTHER 	STATUTORY PROYISIOXS DEFIXIXG 
COUHT-::\IARTIAL OFFEXSES. 

SEC. 1343, R. S. "All persons who, in time of war, or 
of rebellion against the supreme authority of the United 
States, shall be found lurking or acting as spies, in or 
about any of the fortifications, posts, quarters, or en
campments of any of the annies of the United States, or 
elsewhere, shall be triable by a general court-martial, 
or by a military commission, and shall, on conviction 
thereof, suffer death." 

SEC. 5:;06, R. S. "Every officer of the United States, 
civil, military, or naval, and every sutler, soldier, marine, 
or other person, who takes, or causes to be taken into 
a State declared to be in insurrection, or to any other 
point to be thence taken into such State, or who trans
ports or sells, or otherwise disposes of therein, any goods, 
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wares, or merchandise whatsoever, except in pursuance 
of license and authority of the Pre~ident, as provided in 
this title [see sec. 5304], or who makes any fa1>;e state
ment or representation upon which license and authority 
is granted for such transportation, sale, or other disposi
tion, or who, under any license or authority obtained, 
willfully and knowingly transports, sells, or otherwise 
disposes of any otlier goods, wares, or merchandise than 
such as are in good faith so licensed and authorized, or 
who 'willfully and knowingly transports, sellH, or dis
poses of the same, or any portion thereof, in violation of 
the terms of such license or authority, or of any rule or 
regulation prescribed by the Secretary of the Treasury 
concerning the same, or who is guilty of any act of em
bezzlement, of willful mi:.;appropriation of public or pri
vate money or property, of keeping false accounts, or of 
willfully making any false returns, shall be deemed 
guilty of a misdemeanor, and shall he fined not more 
than five thousand dollars, and imprisoned in the peni
tentiary not more than three years. Violations of this 
section shall be cognizable before any court, civil or 
military, competent to try the same." 

SEC. 5313, R. S. "AU persons in the military or naval 
service of the United States are prohibited from buying 
or selling, trading, or in any way dealing in captured 
or abandoned property, whereby they shall receive or 
expect any profit, benefit, or allvantage to themselves, or 
any other person, directly or indirectly cOlinected with 
them, and it shall be the duty of such person whenever 
such property comes into his possession or custocly, or 
within his control, to give notice thereof to ,;ome agent, 
appointed by virtue of this title [see sec. ;;305], and to 
turn the same over to such agent without delay. Any 
officer of the United States, civil, military, or naval, or 
any sutler, soldier, or marine, or other person who shall 
violate any provision of this section shall be deemed 
guilty of a misllemeanor, and shall be fined not lllore 
than five thousand dollars, and imprisoned in the pen
itentiary not more than three years. Violations of this 
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section shall be cognizable before any court, civil or 
military, competent to try the same." 

ACT ESTABLISUIXG TUE SU:\D[ARY COURT. 

Ee it enacted, etc., That the Act entitled" An act to 
promote the administration of justice in the Army," 
approved October first, eighteen hundred and ninety, as 
supplemented and amended by subsequent legislation, 
be, and the same iR hereby, amended so as to read as 
follows: 

" That the commanding officer of each garrison, fort, 
or other place, regiment or corps, detached battalion, or 
company, or other detachment in the Army, shall have 
power to appoint for such place or command, or in his 
discretion for each battalion thereof, a summary court 
tu consbt of one officer to be designated by him, before 
whom enlisted men 1 who are to be tried for offenses, 
such as were prior to the passage of the Act 'to promote 
the administration of justice in the Anny,' approved 
October first, eighteen hundred and ninety, cognizable 
by garrison or regimental courts-martial, and offenses 
cognizable by field officers detailed to try offenders under 
the provisions of the eightieth and one hundred and 
tenth articles of war, shall be brought to trial within 
twenty-four hours of the time of the arrest, or as soon 
thereafter as practicable, except when the accused is to 
be tried by general court-martial; but such summary 
court may be appointed and the officer designated by 
superior authority when by him deemed desirable; and 
the officer holding the summary court shall have power 
to administer oaths and to hear and determine such 
cases, and when satisfied of the guilt of the accused ad
judge the punishment to be inflicted, which said pun
ishment shall not exceed confinement at hard labor for 
one month and forfeiture of one month's pay, and, in 
the case of a noncommissioned officer, reduction to the 

1 Retainers to the calllp and otlH'r classes of per~olls mentioned in the n:kl 
A. 'V. are not triable by summary court. 
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ranks in addition thereto: that there shall be a summary 
court record kept at each military post and in the field 
at the headquarters of the proper command, in which 
shall be entered a record of all cases heard and deter
mined and the action had thereon; and no sentence ad
judged by said summary court shall be executed until 
it shall have been approved by the officer appointing the 
court, or by the officer commanding for the time being: 
Provided, That when but one commissioned officer is 
present with a command he shall hear and finally deter
mine such cases: ~4nd provided further, That no one 
while holding the privileges of a certificate of eligibility 
to promotion shall be brought before a summary court, 
and that noncommissioned officers shall not, if they ob
ject thereto, be brought to trial before summary courts 
without the authority of the officer competent to order 
their trial by general court-martial, but shall in such 
cases be brought to trial before garrison, regimental, or 
general courts-martial, as the case may be." 

SEC. 2. That articles eighty and one hundred amI ten 
of the Rules and Articles for the Government of the 
Armies of the United States be, and the same are hereby, 
repealed. 

SEC. 3. That the commanding officers authorized to 
approve the sentences of summary courts and snperior 
authority shall have power to remit or mitigate the same. 

SEC. 4. That post and other commanders shall, in time 
of peace, on the last day of each month, make a report 
to the department headquarters of the number of cases 
determined by summary court during the month, setting 
forth the offenses committed and the penalties awarded, 
which report shall be filed in the office of the judge
advocate of the department, and may be destroyed when 
no longer of use. 

SEC. 5. That soldiers sentenced by court-martial to 
dishonorable discharge and confinement shall, until dis
charged from such confinement, remain subject to the 
Articles of War and other laws relating to the adminis
tration of military justice. 
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SEC. 6. That it shall be lawful for any civil officer 
having authority u1)(ler the laws of the United States, or 
of any State, Territory, or District, to arrest offenders, 
to summarily arrest a deserter from the military service 
of the United States and deliver him into the cu~tody of 
the military authority of the General Government. 

SEC. 7. That this Act shall take effect sixty days 
after its passage. 

Approved June 18, 181l8. 

ACT TO PltEVENT 	THE FAILURE OF MILITARY 
.JUSTICE. 

Be it enacted, etc., That every person not belonging 
to the Army of the United States who, being duly sub
pCl'naed to appear as a witness before a general court
martial of the Army, willfully neglects or refuses to 
appear, or refuses to qualify as a witness or to testify or 
produce documentary evidence which such person may 
have been legally subpCl'naed to produce, shall be deemed 
guilty of a misdemeanor, for which such person shall be 
punished on information in the district court of the 
United States; and it shall be the duty of the United 
States dbtrict attorney, on the certification of the facts 
to him by the general court-martial, to file an informa· 
tion against and prosecute the person so offending, and 
the punishment of such person, on conviction, shall be a 
fine of not more than five hundred dollars or imprison
ment not to exceed six months, or both, at the discretion of 
the court: Provided, That this shall not apply to persons 
re8iding beyond the State, Territory, or Di8trict in which 
such general court-martial is held, and that the fees of 
such witness, and his mileage at the rates provided for 
witnesses in the United States district court for said 
State,Territory, or District shall be duly paid or tem1ered 
said witness, snch amounts to be paid by the Pay Depart
ment of the Army out of the appropriation for compen
sation of witnesses: Provided, That no ·witness shall be 
compelled to incriminate himself or to answer any ques
tions which may tend to incriminate or degrade him. 
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SEC. 2. That article ninety-four, section thirteen hun
dred and forty-two, of the Revised Statutes of the United 
States be, and the same is hereby, repealed. 

SEC. 3. That section one hundred and eighty-three of 
the Revised Statutes of the United States be, and the 
same is hereby, amemled -so as to read as follows: 

"SEC. 183. Any officer or clerk of any of the depart
ments lawfully detailed to investigate frauds on, or at
tempts to defraud, the Government, or any irregularity 
or misconduct of any officer or agent ofthe United States, 
and any officer of the Army detailed to conduct an in
vestigation, and the recorder, and, if there be none, the 
presiding officer of any military board appointed for 
such purpose, sha)l have authority to administer an oath 
to any witness attending to testify or depose in the course 
of such investigation." 

SEC. 4. That article eighty-three, section thirteen 
hundred and forty-two, of the Revised Statutes of the 
United States be, and the same is hereby, amended to 
read as follows: 

"ARTICLE 83. Regimental and garrison courts-martial 
and summary courts detailed under existing laws to try 
enlisted men shall not have power to try capital cases 
or commissioned officers, but shall have power to award 
punishment not to exceed confinement at hard labor for 
three months or forfeiture of three months' pay, or both, 
and in addition thereto, in the case of noncommissioned 
officers reduction to the ranks and in the case of first
class privates reduction to second-class privates; Pro
vided, That a summary court shall not adjudge confine
ment and forfeiture in excess of a period of one month. 
unless the accused shall before trial consent in writing 
to trial by said court, but in any case of refusal to so 
consent, the trial may be had either by general, regi
mental, or garrison court-martial, or by said summary 
court, but in case of trial by said summary court with
out consent as aforesaid, the court shall not adjudge con
finement or forfeiture of pay for more than one month." 
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SEC. 5. That article sixty, section thirteen hundred 
and forty-two, of the Revised Statutes of the United 
States be, and the same is hereby, amended by inserting 
after the words" shall, on conviction thereof, be pun
ished by fine or imprisonment, or by such other punish
ment as a court-martial may adjudge," the words" or 
by any or all of said penalties. " 

Approved, :March 2,1001. 

3609-9 
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FOH:\IS 1"OR CIIAUGI;;S. 

Charge and specification preferred against Private 
A-- B--, Co, --, -- U, S, Infantry, 

ARTICLE 17, 

(a) Charge: "Selling clothing,l in violation of the 
17th Article of ·War," 

Specification: "In that Private A--B--, Co, --, 
--U, S, Infantry, did sell the following articles of his 
uniform clothing, issued to him, viz: One (1) forage cap, 
value S--; one (1) overcoat, made, value S--; and 
one (1) blanket, woolen, value S--; total value of ar
ticles sold S--, 

"This at --, on the -- of --, 19-." 
C--D--, 

Captain, -- In/aI/try, 
Officer Prc/errillg Charge. 

Witnesses: 
1st Sergeant E-- F--, Co, --, -- Infantry, 
Private G-- H--, Troop --, -- Cavalry. 
Mr. I-- K--. citizen, 

01',9 

(b) "Losing accouterments, in violation of the 17th 
Article of War. "3 

1 See paglJ 18, Sec. III, ante. 
2 The 10;::;8 or sale of ammuuition shonlo. ue charl!C'd un(I(-'r the 62d A. " .... 
~ If a soldier is known to Lave unlawfully <lit5llo~e(l of his rlotliiug or ac

couterments in a way llot llJcntionc(l in the 17th Article, the dJal'go should 
be laid under the 6:2tl Article. 

(130) 
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Specification: "In that PrivateA-- B--, Co. --, 
-- U. S. Infantry, did, through neglect, lose the fol
lowing articles of his accouterments, issued to him, viz: 
One (1) --, value $--; and one (1) --, value $ --; 
total value of articles lost, $---. 

"This at -- on the -- of --,19-." 

ARTICLE 20. 

Charge: '.' Behaving with disrespect toward his com
manding officer, in violation of the 20th Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, did behave himself with disrespect 
toward his commanding officer, Captain C-- D--, 
-- U. S. Infantry, by (here insert language or describe 
the conduct). 

" This at -- on the -- of --, 19-." 

ARTICLE 21. 

(a) Charge: "Disobedience of orders,1 in violation 
of the 21st Article of War." 

Specification: "In that Private A--B--, Co. --, 
-- U. S Infantry, having received a lawful command 
from his superior officer, 2d Lieut. C-- D--,-
U. S. Infantry, to (insert order), did willfully disobey 
the same. 

" This at --, on the -- of --, 19-." 

or, 

(b) "Striking his superior officer, in violation of the 
21st Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, did strike his superior officer, 2<1 
Lieut. C-- D--, -- U. S. Infantry, with (here 

1 A noncompliance by a soldier with an order C'manating from a contract 
Burgeon 

1 
a dental surgeon, a Yctt'rinariall, or IWllcommi:-;siolled otlkt.'r 

is not an offense uuder this article, but one to be ebargf'd, in general, 
uu(ler the 62d. A simple neglect to comply with a standing order is an 
offense under the 62d Article, and not under the ~lst, which implies a will
ful defiance of authority. 
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describe the assault) the said lieutenant being iR the 
execution of his office. 

"This at --, on the -- of --,19-." 

ARTICLE 24. 

Charge: "Disobedience of orders, in violation of the 
24th Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S .. Infantry, being present and taking part in a 
(quarrel, fray or disorder) among enlisted men of --, 
and having been duly ordered by (insert name and rank 
of officer or noncommissioned officer) into confinement 
(or arrest) did refuse to obey and did disobey saicl order. 

"This at --, on the -- of --, 19-." 

ARTICLE 32. 

Charge: "Absence without leave, in violation of the 
32d Article of War." 

Specification: "In that Private A--B-, Co. --, 
-- U. S. Infantry, did absent himself from his COlll 

pany, without leave from his commanding officer, from 
--, on the -- of --, 19-, until --, on the - 
of--, 19-. 

"This at --." 

ARTICLE 33. 


(a) Charge: "Absence from parade, in violation of 
the 33d Article of War." 

Specification: "In that Private A-- B--, Co. --, 
--U. S. Infantry, not being prevented by sickness or 
other necessity, did fail to repair, at the fixed time, to 
the place of parade appointed by his commanding officer. 

"This at --, on the -- of --,19-." 

or, 
(b) "Absence from 11 p. m. inspection, in violation of 

the 33d Article of War." 
Specification: "In that private A-- B--, Co. --, 

-- U. S. Infantry, not being prevented by sickness or 
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other necessity, did fail to repair, at the fixed time, to 
the place appointed by his commanding officer fur 11 
o'clock p. m. inspection of his company. 

" This at--, on the -- of --, Hl-." 

ARTICLE 38. 

(a) Charge: "Drunkenness on duty, in violation of 
the 38th Article of ·War." 

Specification: "In that Private A--B--, Co. --, 
-- U. S. Infantry, while Oll duty on stable guard, was 
found drunk. 

"This at --, on the -- of --, 19-." 
or, 

(b) "In that Private A--B--, Co. --, -- U. S. 
Infantry, while on duty at drill, was found drunk. 

" This at -- , on the -- of --, 19-." 

ARTICLE 39. 

(a) Charge: "Sleeping on post, in violation of the 
39th Article of ·War." 

Specifica.tion: "In that Private A--B--, Co. --, 
-- U. S. Infantry, being on guard and posted as a sen
tinel, was found sleeping on his post. 

"This at --, on the -- of --,19-." 
or, 

(b) "Leaving post, in violation of the 39th Article of 
War." 

Specijica.tion: "In that Private A--B--, Co. --', 
-- U. S. Infantry, being on guard and posted as a sen
tinel, did leave his post before he was regularly relieved. 

"This at --, on the -- of --, 19-." 

ARTICLE 40. 

Charge: "Quitting guard, in violation of the 40th 
Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, being on guard, did, without urgent 
necessity, quit his guard without leave from his superior 
officer. 

" This at --, on the -- of --, 19-." 
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ARTICLE 4i. 

(a) Charge: "Desertion, in violation of the 4ith Arti
cle of \Var." 

Specijication: "In that Private A-- B--, Co. --, 
--, U. S. Infantry, a soldier in the service of the United 
States,1 did desert the same at --, on or about the-
of --, 19-, and did remain absent in desertion until 
he was apprehended (or until he surrendered himself), 
at --, on or about the -- of --,19-." 

(If a soldier deserts and eIIlists in anuther company, he 
should be charged 11'ith desertion under the 47th Article, 
and also with' 'fl'audltlent enlistment, to the prejudice 
of good order and military di.~cipline," under the 1i2d.' 
The specijication to the latter charge should read as 
follows :) 

(b) "In that Private A-- B--, Co. --,--U. S. 
Infantry, a soldier in the service of the United States, 
did, without a discharge from said regiment of infantry, 
fraudulently enlist in Troop --, -- U. S. Cavalry, at 
--, on the -- of --, Hl-, under the name of --." 

ARTICLE 51. 

Charge: "Advising (or persuading) a soldier to desert, 
in violation of the 51st Article of War." 

Specijication: "In that Private A --B---, -- U. 
S. Infantry, did advise (or persualle) Private A-
B--, -- U. S. Infantry, to desert the service of the 
United States (if desertion oc(,urred, state the fact). 

"This at --, on the -- of --,19-." 

1 This form is applicable eithpl' ill case a t;oltli('r has H n'ccived pay" or 
has b('1'1i H duly t'1l1btl'11." In either l'aSl' the" statt'IIH'nt of seniel''' will 

enable the COUl't to d('i('l"llline as tu till' :'tatllte of limitation alltl propPl' llllll
isllllll'nt. (8('c pagt~ a:l, par.!l, and. page 51, ((nte.) 

2Sec 50th A. \V. In such cast's it is not lleCl'SSary to alIt-ge receipt of pay 
or allowaIH'C', as the soldier being already in the serVIce, his pulisting again 
without a Lii:-wharge is }llIlIishahll' as frauclnl{,llt Plllistll]('llt without l'('gal'll 
to the act of July :l7, It:B2. See I>igpi:it Ol'ill. J. A. G., § 1418. 
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AHTICLE 58. 

Charge: ":Murder, in violation of the 58th Article of 
War." 

Specijication: " In that Private A-- B--, Co. --, 
-- U. S. Infantry, diu in time of (war, insurrection, or 
rebellion) willfully, unlawfully, feloniously and with 
malice aforethought muruer and kill -- -- by (here 
sct forth the lIutnno' of killing). 

" This at --, on or about the -- of --, Hl-." 

ARTICLE GO. 

(a) Charge: "Causing to be presented to the United 
States authorities for payment a false and fraudulent 
claim against the United States, knowing such claim to 
be false anu fraudulent, in violation of the GOth Article 
of \Var." 

Specijication: "In that 1st Lieut. A-- B--, -
U. S. Infantry, having duly assigned to -- -- ancl 
causeu to be presenteu for p;;.yment to -- --, Deputy 
Paymaster General, U.S. Army, by-- --, his official 
pay account anu claim against the United States for pay 
in full for the month of --, 19-, amounting to the sum 
of -- (8--), anu the same having been duly satisfied 
and paiu on such presentation, on or about --, 19-, 
diu subse(luently cause to be presenteu for payment by 
his a"signee, -- --, to the saiu -- --, Deputy Pay
master General, another, anu a false and fraudulent, 
official pay account and claim against the United States 
for pay for the same month and in the same amount, he, 
the said Lieut. A-- B--, well knowing that this sub
sequent account and claim was false and fraudulent. 
"T~is at --, on or about the -- of --, 19-." 

(b) Charge: .• Larceny, in violation of the GOth Article 
of\Var." 

Specijication: "InthatPrivateA-- B--, Co. --, 
-- U. S. Infall try, did feloniously take, steal, and carry 
away --, of the value of $--, the property of the 
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United States, furnished and intended for the military 
service thereof. 

" This at --, on the -- of, 19-." 

ARTICLE 61. 

Charge: "Conduct unbecoming an officer amI a gen
tleman, in violation of the 61st Article of ·War." 

Specification 1: "In that 1st Lieut. A-- B--,-
U. S. Infantry, having, for value received, assigned to 
-- --, his official pay account and claim for pay in 
full against the United States for the month of --, 
19-, which said account was made and executed by 
him in due manner and form, did, nevertheless, for a 
valuable consilleration, assign to -- --, another and 
a second pay account and claim of the same nature 
and form, and for the same amount and period, he, the 
said Lieut. A-- B--, well knowing at the time he 
made such assignment that the second account and claim 
was false and fraudulent . 

.. This at --, on or about the -- of --,19-." 

Specification 2: "In that 1st Lieut. A-- B--,-
U. S. Infantry, having made and executed in due form 
his certain pay account as an officer in the army for the 
month of --,19-, and :having duly assigned the said 
account to -- --, thereby parting ·with all individual 
title and interest therein, and without having redeemed 
the same, and while it remained in full force and effect, 
did fabely certify with his official signature to the cor
rectness of another official pay account for pay for the 
said month of --, 19-, duly made, executed, and as
signed to -- --, which said certificate was in words 
as follows: 'I certify that the amount charged in the 
foregoing account is correct !lnd just.' 

"This at --, on or about the -- of --,19-." 

ARTICLE 62. 

(a) Charge: "Neglect of duty, to the prejudice of 
good order and military discipline." 
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Specification: ., In that Private A-- B--, Co.--, 
-- U. S. Infantry, being on duty as --, and it being 
hb duty as such to --, dill fail and neglect to perform 
said duty. 

"This at --, on the -- of --,10-." 

(b) Charge: "Drunkenness and disorderly conduct, 
to the l)reju(lice of good order and military discipline." 

Specljication: ., In that Private A-- B--, Co.--, 
-- U. S. Infantry, was drunk and disorderly in --. 

"This at --, on the -- of --, 11l-." 

(c) Charge: "Suffering a prisoner to escape, to the 
prejudice of good order and military discipline." 

Specljicotion: ., In that Private A--B--, Co. --, 
-- U. S. Infantry, while on duty as a sentinel, did, 
through negleet, suffer Private C-- D--, Co. --, 
--U. S. Infantry. a pri80ner u11(ler his charge, to escape. 

"This at --, on the -- of --, 10-." 

or, 
Specification: "In that Private A-- B--, Co.--, 

-- U. S. Infantry, while OIl duty as a sentinel, (lid will
fully suffer Private C-- D--, Co. --, -- U. S. 
Infantry, a prisoner uIlller his charge, to escape. 

"This at --, on the -- of --, 11l-." 

(d) Charge: "Conduct to the prejudice of good order 
and military discipline." 

Specijication: "In that PrivateA--B--, Co.--, 
-- U. S. Infantry, having received a lawful order 
from 1st Sergt. C-- D·-, Co. --, -- U. S. Infan
try, the said sergeant being in the execution of hi'S duty, 
to (insert ol'der) , did willfully disobey the same. 

"This at --, on the -- of --,19-." 
(If any person not a soldier 1 fraudulently enlist in the 

United States service, the charge and specification should 
read: 2 ) 

1For rase of fralHiuleut enli:4nwnt by a soldier, Bce pag-c 134, form (b), 
nllte; and for defillitioll of II. fraudulent l'lllh;tmcnt," sec page 14, note 4, 
(lute. 

2 Bee sec. 3 of the Act of July 2'j, 1~9:!; vage 112, note 2, twle. 
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(e) Charge: "Fraudulent enlistment, in violation of 
the ()2d Article of War." 

Specification: "In that Private A--B--, Co. --, 
--U. S. Infantry, did, at --, on the -- of --, 19-, 
fraudulently enlist as a solJier in the service of the 
UniteJ States, by falsely representing that he haJ never 
been discharged from the United States service by sen
tence of a military court and by deliberately and will
fully concealing from the recruiting officer, --, the 
fact of his dishonorable discharge from --, on --, 
pursuant to sentence of court-martial; and that he has 
at --, since said enlistment, received pay and allow
ances thereunJer." 

or, 

(f) Specification: "In thatPrivateA--B--, Co.-, 
-- U. S. Infantry, did, at--,on the-- of--, 19-, 
being then a minor, fraudulently enlist as a soldier in 
the service of the United States by falsely representing 
himself to be over 21 years, to wit. --. years and -
months of age; and that he has at --, since said enlist
ment, received pay and allowances thereunder." 

(g) Charge: "i.lanslanghter, to the prejudice of good 
order and military discipline, in violation of the ()2d 
Article of ·War." 

Specification,' "In that Private A--B--, Co. --, 
--U. S. Infantry, did unlawfully, willfully and feloni
ously kill Private C-- D--, Co. --, -- U. S. In
fantry, by (here insei·t mallller of killing). 

" This at --, on the -- of -.-, ifJ-." 

(h) Charge: "Assault (or, assault and battery) I with 
intent to kill. to the prejudice of good order and mili
tary discipline." 

Specification,' "In that Private A-- B--, Co. --, 
-- U. S. Infantry, did feloniously assault Sergeant 
-- --., Co. --, -- U. S. Infantry. by shooting at 

1 If there he all.\' unlawful tou{'hin.!4· of tIJt· 1H'I':"on of another by tho 
nggres:-;or lIilll~t'lf ur allY other sUb:-;tance IlIlt iu lIlotioll Ly him, Lattcry 
should be charged. 
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him with a pistol (01', by stablJing him with a knife, 
etc., etc.) with intpnt to kill. 

" This at --, on the -- of --, 19-." 

(i) Charge: "Burglary, to the prejudice of good crder 
and military discipline." 

Specijication: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, did, in the night-time, break into 
and enter the quarters of 1st Lieut. C-- D--,-
U. S. C!tvalry, with intent to commit a felony, to wit: 
(here descrilie the felony). 

"This at --, about -- o'clock -. m., on the -
of --,19-." 

(j) Charge: "Larceny, to the prejudice of good order 
and military discipline." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, did feloniously take, steal, and carry 
away --, of the value of -- dollars (S--), the prop
erty of Corporal-- --, Co. --, -- U. S. Infantry. 

"This at --, on the -- of --, 19-. I, 
(1.;) Charge: "Embezzlement, as defined in section 

5488, Revised Statutes of the Unitec1 States, in violation 
of the 62d Artide of ·War." 

Specijication: "In that -- --, U. S. Army, being 
the officer in charge for the Gnited States of --, and, 
as such officer in charge of said --, being a disbursing 
officer of the United States, amI having intrnstecl to him 
large amounts of public money of the United States, 
did willfully and knowingly apply for a purpose not 
authorized by law a large sum of the said moneys so 
intrustell to him, by willfully ancl knowingly causing 
the amount hereinafter namell to be paid out of. the 
said moneys which were subject to his o1"(ler and control 
as such officer in charge of said --, the aeconnt on 
which the saIlHl was paid being false, the amount paid 
not being due or owing from the United States to the 
party paid, or to anyone, and he, the said -- --, well 
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knowing this to be the case; the said account, the 
amount paid, and the payment bAing that designated by 
the following voucher (and the entries therein and the 
indorsements thereon), submitted by the said -- --, 
with his accounts and marked 'Appropriation for--.' 
Voucher No. --, S--, dated --, the said payment 
having been caused to be made on or about --, by 
the said -- -- drawing and delivering a check, as 
such officer in charge of --, by which the payment 
was ordered and directe~l to be made out ~" moneys of 
the United States under his control as such officer. 

"This at --, on or about the -- of --,1!J-." 

(1) Charge: "Perjury,l to the prejudice of good 
order and military discipline." 

Specification: "In that Private A--B--, Co. --, 
-- U. S. Infantry, having been duly sworn, at his own 
request, as a witness in his own defense before a -
court-martial, convened at --, by -- order No. --, 
dated --, 1!J-, for his trial, did willfully, falsely, and 
corruptly testify as follows: 

"Question by judge-advocate: -- --? 
"Answer: -- --. 
"Which testimony was false in that (spec1fv in what 

respects), and which testimony was known by him, the 
said A-- B--, to be false, waR material w the issue 
then being tried, and was given with intent to deceive 
the court. 

"This at --, on the -- of --, 1!J-." 

1 ""barton says (Crimillal Law, § 1:25fJ): ... Perjury }.H'fure courts-martial is 

l,y statute made indictable in most jurisdictiolls; but evell wbeu a statuto 
does not Itl'ply, the weight of authority is that it is l,prjur,Y at COlli ilion law." 
It is a statutory crinH', under sec. 53!1:2, It. S. So that false swearing before 
a court-martini, if it possesses tlw otilel' plellicilts of perjury, it) perjury, and 
can be tried as such by COul't-llIartial uuder the I3zd A. 'V. The nih'::! of 
eyidt'lH'c ill regard to lWl'jury will then apply. 'Vhen any of the elelll(-'nts 
of perjury are Jackillg the Offt'IIIW will IHolwriy be charged ad II fabe swcar
iug;" e. y., whell the matter is llot IlltLterial tu tIte b::!uc. 
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STATE:\IEXT OF Sl':UYICE.! 

Statement of service of -- --, Company --, -
Regiment --. (Required by paragraph DCI, Army 
Regulations. ) 

, FORMER SERVICE. 

------------- , 

Date of rolistnwnt. Character 011 dis(·harge. 

Date of present enlistment -- --, H)-. 
Date of confinement uuder present charges -- --, 

19-. 
----, 

--' (Place.) Commanding --. 
-- (Date.) 

SUltGEOY'S UEPOltT ox ALLEGED DESERTEIt. 

FORT----, 

----,19-. 
SIR: In compliance w:th par. 124, A. R., I have the 

honor to report that I haye critically examined-- __, 
an alleged deserter, and finll him fit for service (or, unfit 
for service on account of --). 

----, 
To the Sllrgeon. 

Post Adjutant. 

1 Sec page tJ2, par. 6, anlf', This form will be prilltl'd OIl oflldal letter 
paper. ',"bpn posl'Iible the name of tho organization or orgaui:l.atiol1s in 
which the soldier formerly served should be giYen. 
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HECOHD OF A GESEnAL CO{;RT-:\[AHTIAL.' 

SEC. L-Fomr FOIt RECORD! 

CASE 1. 

Proceedings 3 of a general court-martial which con
vened at --, --'. pursuant to tbe following order: 

(IIere insert a liteml copy of the order appointing the 
court, and, following it, copies of any orders modifying 
the detail.)' 

HEADQUARTERS DEPARnmXT OF --, 

--,--,19-. 
SPECIAL ORDERS, t 

No.-. \ 

A general court-martial is appointed to meet at --, 
--, at -- -. Ill., on-- --, 19-, or as soon there
after as practicable, for the trial of such persons as 
may be properly bronght before it. 

IlETAII. Fon 1'fH~ corRT. 

:Major -- --,5th Cavalry, 

Captain -- --, Artillery Corps. 

Captain -- ---, assistant surgeon. 

1st Lieutenant -- ---,10th Infantry. 

1st Lieutenant -- --,5th Cavalry. 

2d Lieutenant -- --, Artillery Corps. 

2d Lieutenant -- --,10th Infantry. 

1st Lieutenant -- --,5th Cavalry, judge-advocate. 


] See L' Rl-'conl of pro('('Puings," page 61, mife. The rf'fonl will be c}('ar 
am] legilJle, und, if pradicalJlp, without erasure or illtprlilH'lltion. Any 
NaStll't'" or int('riillPatioIl made mll..,t be authenticated hy the initials of the 
presill('nt or of the jutlgl'-a(lvocate. In case the record is tY}lPwritt(,u a 
copyable ribbon will be used. 

2The pages of the record will be nnmlJered at the hottom, and margins of 
1 inch will be left at the top, bottom, and left shle of (,Il('h page. 

3" Every party tried iJy a general court-IIHu,tial shall, UpOIl c1('lwlI1d 

thereof, made by hinH~elf or by any IWl'son in his hchalf, be entitled to a 
copy of the proceedings and sentence uf such court." (114th A, 'V.) Ap
plications for copies under this article will be addressed to the Judge
Advocate Geneml. (Par. 926, A. R.) 

4 "·ords inclof;ed in parentheses, ( ), or brackets, [], are simply explana
tory, and will Dot be copied ill the record. 
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(If les.~ tlian thirteen me IIIbel's are detailed, the order 
lcill slate:) 

A greater number of officers can not be assembled 
without manifest injury to the service. 

(In case travel is necessary, the fol/owing sentence will 
lie added:) 

The journeys required in complying with this order 
are necessary for the public service. 

By command of Brigadier General -- ---: 
(Signed) -- --, 

Nilitary Secretary. 

FOIn -- --, 
-- --,19-. 

The court met pnrsuant' to the foregoing order at 
-- o'clock -. lll. 

J>RE:-'EXT.l 

Major -- --,5th Cavalry. 
Captain -- -.-, assistant surgeon. 
1st Lieutenant -- --,10th Infantry. 
1st Lieutenant -_. --, lith Cavalry. 
2d Lieutenant -- --, Artillery Corps. 
1st Lieutenant -- --,5th Cavalry, judge-advocate. 

A B:";E:ST. 

Captain -- --, Artillery Corps. 
2d Lieutenant -- --,10th Infantry. 

(If the calise of absence i8 known, 'it will be recorded, 
if unknou:n, it lcill be so stated.)2 

1 In the record of the prol'Pc'ling;s of a court-martial, at its orgallization 
for the trial of a rase, the otlic('rs detailPtl as IllPIH\){'rS nIHl jut}gt:>-a(]vocato 
will be noh·d by nallle as prl':-;t'nt or absent. In the record of the pro('('C'd
ings of Sllbsl'qul'ut R('~sioH8 in the same case, the follOWing form of woruli 
will be u!'!cd, 8ubjpct to such mOllifications as the f,wts Illay rflquirp: H Pres
{'nt, all thc mcmuers of the court and the judge-auvocah·." "'hen the ab
sence of an oflker who has not qualified, or who has ue('n relieved or excu:sed 
as a nll'llIUer, Ims bc('n accouuted for, no further note will be made of it. 

i It is the duty of n. judgp-advocate to aflccrtain, if p08siblf', the cause of 
absence, If a memuer is ah..;ent hy oruer, the number and date of order will 
be gin>n if the order emanate from the conv('ning or higher fluthorit,Y; but 
if ab~('nt by telegraphic authority, a post order, etc., a copy of the authority 
should be appended to the record; if absent sick, a surgeon's certificate of 
sickness and inallility to attend will be furnished by the absent member, 
and appended to the record. 
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The court then proceeaed to the trial of Private -
--, --th Company, Coast Artillery, who having been 
brought before the court, stated that he did not desire 
counsel; (or) introduced ---- as counsel. 

[REPORTER.] 1 

-- -- was duly sworn as reporter. 2 

The order convening the court (and the order or or
ders modifying the detail, if any) was (or were) rean to 
the accused, and he was asked if he objected to being 
tried by any member present named therein; to which 
he replied in the negative. 

[CHALLENGES. ] 

(or) that he objected to ---- on the following 
grounds: 

(Insert objections.) 
The challenged member stated: 
(Insert the statement of the challenged member, tclw 

should always IJe requested to respond to the challenge 
and inform tlle court upon its merrits. SllOuld the 
accused, after this statement, de~ire to put the c7wl
lenged member apon his voir dire, the record 8hould 
continue :) 

The accused having requested that the challenged 
member be sworn upon his roil' dire,' ---- was 
duly sworn by the judge-advocate, and testified as 
follows: 4 

1 To fadlitatt· u~c of form, suhlwnds H n'porter,l: "challcllg'f':"I," etc., nrc 

insertf'd and folIO\\"('d by mar~inal1illP~. To use form in ('a~e no fPpOl'tel' is 
f'lllp}6yed, follow form to H l"(>portt'T," awl then omit ns far as mnrg-inalJinc 
uuder "reporter" cxtendH. In like llJanner omit when necessary for other 
Buhheads. 

2 The rf'porter must bfl !'worn in ('aeh casf'. ,For form of oath, !we page 
30, par. 4, aI/fl'. 

3 }'ur form of oath, s('(' page 30, par. 6, ai/fl'. 

4The form of examination should he similar to that lliY(,ll for witness for 
the defense, pagC' 149, P()xt. The arCllS(,U ShOlll!i fir.-;t af;k his questions, awt 
then the judge-advocate and court snch as thq' may deem pertinent. 
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The challengell member, the accusell, (his counsel,) 
(the reporter,) and judge-advocate then withdrew,! 
and the court was closed, and on being opened the 
president announced in their presence that the objec
tion of the accused was not sustained? (or) that the 
olJjection was sustained. -- -- then withdrew. 

The accused was asked if he objected to any other 
member present; 3 to which he replied in the nega
tive, (or) that he objectell to -- -- on the follow
ing grounds: 

(Insert objection in full and record as before.) 

The members of the court and the judge-advocate 
were then duly sworn.4 

[INTERPRETER. ] 

(If an interpreter is required, he should now be 
sworn.)" 

[DELAY.] 

(If delay i.~ desired for cause kIlOll'/!, application 
should now be made and the proceedings of the court 
recorded. 6 If no delay is requested, the record should 
continue:) 

The accused was then arraignell npon the following 
charges and specifications: 7 

Charge I: -- --. 

Specification 1st: -- --. 

Specification 2d: -- --. 


1 See page 25, pal'. j, atlfe. 


2 In case of a tie vote spe pa~e 22, note 3, ante. 

:-1. Only one JlH'1lI1,<'r at a tilllP ('an be ('hallcnged, and a n'coru of the pro

c(>e!ling'5 ill each ('usc lllU:o't he Illltdl'. 
4 ,,'I)(>I1('\"er the ~anH~ court·martial trips more than one prhion(>f 011 R('pa~ 

rate and (li~tillct charges, the court will Ill' sworn at the COIllIIH'IlCt'IllCllt of 
each trial IlIHl s<'parate proceedings in ('Reh case prepared. For forllls of 
oatbR see page 20, flltle. 

S For fortn of oaths see pag(' :~O, m/fi'. 


6 See page 30, {lJiff'. 


j The signature and rank of the oftker pn'£erring tlJe charge is not a part 

of the cbarge and should-not be copied into the record. 

3609-10 
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Charge II: -- --. 

[PLEA TO THE JURISDICTION, IN ABATE:llENT OR IN BAR.] 

To which the accused submitted the following 
special plea to the jurisdiction (or in abatement,ol' 
in bar of trial) : I 

(or) 

To which the accused pleaded as follows: 
To the 1st specification, 1st charge, "Guilty;" (or) 

"Not guilty." 
To the 2d specification, 1st charge, "Guilty;" (or) 

"Not guilty." 
To the 1st charge, "Guilty;" (or) "Not guilty." 
To the 1st specification, 2d charge, etc. 

Sergeant John Jones, Co. --, -- Infantry, a wit
ness for the prosecution, was duly sworn, and testified 
as follows: 

DIRECT EXAMINATION: 


Questions by the judge-advocate: 2 


Q. Do you know the accused? .If so, state who he is. 
A. I do; Private -- --, --th Company, Coast 

Artillery. 
(The succeeding questions of the judge-adeocate and 

their answers sllOuldfollow in order.)3 

CROSS-EXA~IINAT ION : 

Questions by the accused: 
Q.--? 
A.--. 
(If the accused declines to cross-examine the witness 

the record should state:) 

The accused declined to cross-examine the witness. 

1 If a special pIca is made, the plea, the reply of the judge-advocate, aIHI 
the action of the court thereon will be fully statcd; see page 3:l, par. 7, allfe, 

and page 150, note 2, post. 
2 'Vhen considered desirable the first question may be as to the identity of 

the witness. 
8 The record should set forth fully all the testimony introduced upon the 

trial, the oral portion as nearly as practicable in the precise words of the 
witness. If the court should .. decide to expunge any part it will not be 
literally expunged or omitted from the record but will not be thereafter 
considered as Tart of the evidence. 
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REEXAMINATION: 

Questions by the judge-advocate: 

Q.--? 
A.--. 

EXAMINATION BY THE COURT: 

Q. ----? 
A. 

[OBJECTION TO QUESTION.P 

Question by a member: --? 
To this question, the accused (or party objecting) 

objected as follows: 
(Insert objecUon.) 
To which the member replied: 
(In.~ert reply.) 
The accused (his counsel,) (the reporter,) and 

judge-advocate withdrew and the court was closed, 
and on being opened the president announced in 
their presence that the objection was sustained. 
(or) was not s·,lstained. 

(In the latter case the j'ecorrl should continue:) 
The queHtion was then repeated by the judge

advocate as a question of the court. 
A.--. 

(If the cOllrt considers it necessary to hear the testi
mony of the u~itness read or the witness desires to hal'e 
certain testimony read for cOI'rection the record lCW 

show the fact and the corrections, if any.) 2 

1 If a qlH'stion, put 'by a membt>r, is ohjcded to by another mem"er, the 
juilge-ad"ocate, or the accused, and the objection il'l ~u~tailwd! it will be 
,oeNJ)'ried as a q"l'~tiOJl 1!!J a member, and lIul R.nsw{'retl. 1f the ohjt.~etinn is not 
8ustailwd it will be recorded as a fjlw11tiflll ['y,he emlrt, reppated lIy tlw judge
adyoeat(·, and must be answered. If n question is ohjectcd to by anyone, at 
anytime durinJl: the trial, the auove method of recording the artion of the 
court will be followed. 

2 Should a witness be recalled and again placed on the stand, he will be 
reminded that he has been sworn in the case and is still under oath. 
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(At the close of the prosecution the record should con
tinue:) 

The judge-advocate announced that the prosecution 
here rested. 

(If the court adjourns to meet another day the record 
should continue:) 

The court then, at -- o'clock -. m., adjourned to 
meet at -- o'clock -. m., on --. 

----, 
1st Lieut. -- --, 

JUdge-Advocate. I 

FORT ----, 

----, 19-. 

The court met, pursuant to adjournment, at -
o'clock -. m. 

PRESE:"OT.2 

All the members of the court and the judge-advocate.3 

The accused, his counsel, and the reporter were also 
present. 

(If the proceeding.~ of tlte previous day are requil'ed 
by the court to be ;'ead, the fact will be recorded in the 
fol/owing form:) 

The proceedings of -- were read 4 and approved. 
(or) corrected as follows: 

(In latter case, enumerate corrections, giving page 
and line on which they occur.) 

IThe judge~advocate should sign each day's proceeding8. (Par. 987, 
A. R.} 

2 See page 143, note 1, allte. 


3 If any member is absent, if DOt already accounted for, afld except

(gil.;iJlg call~e of (d)sellce, if knol{,ll) . 

• The reading of previous procpedillgs will lJe dispensed with, unless for 
special reason considered necessary by the court. See page 61, par. 2, ante. 
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Corporal John Smith, Co. --, -- Infantry, a wit
ness for the defense, was duly sworn and testified as 
follows: 

DIRECT EXAMINATION: 

Question by the judge-advocate: 1 Do YOll know the 
accused? If so, state who he is. 
A.--. 

Questions by the accused: 
Q.--? 
A.--. 

(The e.:camination should be conducted as in case of a 
witness for the prosecution, the Judge-advocate cross
examining, and the accused, if he so desil'es, reexamin
ing the witnes.~.) 

(Should the accused wish to testify in his own behalf, 
the record will continue:)' 

The accused, at his own request, was duly sworn as a 
witness, and testified as follows: 

Questions by the accused: 
Q.-.-? 
A.--. 

(The examination of the accused should be conducted 
in the same manner as that of any other witness.) 

(If the accused has no other witness to call, the record 
should continue:) 

The accused had no further testimony to offer and no 
statement to make. 
(or) having no further testimony to offer, made the 
following verbal statement in his defense. 

1Thongh this is R. witnl'5s for the defenst·, the judge-advocate will ask the 
preliminary <jUestioll for the purpose of dl'h'l'llIiuillg his identificatiun of 
the accused. \\'ben considered desirable, the first question lIIay be as to the 
identity of the witness. 

2Should the acclIIwd not wish to testify in his OWI1 behalf the fact Illay 
not be animadverted upon. 
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(or) having no further testimony to offer, submitted a 
written statement in his defense, which was read to the 
court, and is hereto appended and marked A.I 
(or) requested until-- o'clock -. m. to prepare his 
defense. 

(If the court takes a recess during the time asked for, 
the record will continue:) 

The court then took a recess nntil-- o'clock -. m; at 
which hour the members of the court, the judge-advo
cate, the accused, his counsel, and the reporter resllnwd 
their seats. 

(Or, if the court has other business before it, the record 
may continue:) 

The court then proceeded to other business, and at-
o'clock -. m. resumed the trial of this case; at which 
hour, etc. 

The accused submitted his defense, which was read to 
the court, and is hereto appended and marked B.' 

The judge-advocate submitted the case without re
mark. 
(or) replied as follows: 3 

(In.~ert 1'eply. ) 
(or) submitted and read to the court a written reply, 
which is hereto appended and marked C. 

The accused (his counsel,) (the reporter,) and judge
advocate then withdrew and the court was closed, amI 
finds the accused, Private -- --, --th Company, 
Coast Artillery: 

Of the 1st specification, 1st charge: "Guilty;" (or) 
"Not guilty." 

I All dUCUITlPlJts and lu\pers lIIade part of the proct'('(ling"s, or copit's of 
tliem, will be uPIH.'udeti to the record, in tile onlt·r of their introduction, 
after the space left for the remarks of the reviewing authurit~', anti Illllrk('d 
in such a manner as to afford easy refen'lIce. It is not ))(,CCSSltry to t'lH~l1rn
ber a record by sprt'atling upon it dOCUIIH'lIts or other "TitillgS, or matter 
exdudt'{j by the court. The record should simply specify tilt! character of 
the writings and the grounds upon which they were rulecl out. 

2 Th.e statement of the accused, or Hl'gUllIl'lIt in his dl~f('use, awl all picas 
to the juriscliction ill uar of trial or in alJatt'ment, when in writing, should 
be signed by the accusf.'d, referr(>d to in pl'oc(>edings aH lJaying iJePll suu.. 
mitted by him, and appendccJ. to the record, whether he is defpnded by counsel 
or not. 

a The judge-advocate is entitled by l1snge to sum up the ca~c and prps(>nt 
an argument at tbe conclm;:ion of the trial, e,'en tI.lOugh the accused decliues 
to make argument or statement. 
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Of the 2d specification, 1st charge: "Guilty, except 
the words' -- --,' and of the excepted words Not 
guilty. " 

Of the first charge: "Guilty;" (01') "Not guilty;" (or) 
"Not guilty, but guilty of, etc., -- --." 

Of the 1st specification, 2d charge, etc. 

[PREVIOUS CONVICTIONS WHEN ACCUSED IS FOUND 

GUILTY.] 

(If the accused is found guilty and the punishment 
is discretionary,! the record should continue:) 

The judge-advocate and accused were then recalled 
and the court opened, and the judge~advocate stated 
that he had no evidence of previous cOllvictions. to 
submit. 
(01') read the evidence of -- previous convictions,' 
copies of which are hereto appended and marked D, 
E, etc. 

(If the accused has any statement to make in re
gard to his previous cOllvictions, it trill be recorded.) 

The accused (his counsel,) (the reporter,) and 
judge-advocate then withdrew and the court was 
closed, and sentences him, Private ----, --th 
Company, Coast Artillery, ----. 

[No PREVIOUS CONVICTIONS, OR ACCUSED ACQUITTED.] 

(If the punishment is not di.~(,l'etionary, or the ac
c1lsed is acquitted, the record, after the findings are 
.~tated, should continue:) 

And the court does therefore sentence him, etc. 
(or) does therefore acquit him, Private 
--th Company, Coast Artillery. 

1 See page .57, Sec. 2, al/te. 

2See" Previous convictions," page 46, au/e. "'hen the proof produc('d 
is the copy furnished to the company or other comnHuHler, ill accordance 
with par. 964, A. }{., it will oe returned to him aut! !\ copy of it attached to 
the record of the gPllt.'l'al, regimentaJ, or ga.rrison court trying the case, 
(Par. 970, A. It.) The copy should 110 bound with the record, us an ex· 
hiiJit, by means of the margin provided for the purpose. 
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The judge-advocate was then recalled, and the court 
at -- -. m. proceeded to other business. 
(or) adjourned until-- -. m., the -- inst. 
(or) adjourned to llleet at the call of the president. 
(or, on completion of the trial uf the laNt case before 
the court) adjourned sine die. 

Major --, 
President. 

----, 
1st Lieut. --, 

Judge-Advocate. I 

(At least two blank pages will be left afta the ad
journment, and before the eJ:hibits, fm' Uw decision and 
orders of the reviewing autlwl·ity.) 

I'OHM 0J0" HHIE}'. 

(The papers forming thecomplcte record will be 
fastened together at the top, and the record folded in 
four folds, and briefed on the fi·rst fold (/s follows:)' 

Private, Co. --, --. 

Trial by general court-martial 
at ---- --- --; 
Comlllencing ---,19-: 
Ending --, 19-. 

President: 
:Major -- --, 

Judge-Advoc(de: 
1st Lieut. -- --, 

1In case of the dt'ath or disllilility of the judge-advocate Bt'C' Var. !)t{7, A. R. 
2""hen the record is cOlllpleted, the judge-advocate will forward it with

out delay to the convening authority as an inclosure to ttl(' indorsement of 
the judge-advocate r('turning the ol:jgillal charges. tIlar. 989, A. n.) :;ce 
also page 64, par. 3, aud page 72, par. 1, aille. 



RECORD O}<' GENEI~AL COUHT-MAHTIAL. 15:3 

SEC. n.-FORM FOIt REVISION OF RECORD 1 

FORT----, 

----, 19-. 
The court reconvened at -- o'clock -. m., pursuant 

to the following order: 
(Insert copy of order.) 

(or) pursuant to the following indorsements: 
(Insert copies of all indorsements. ) 

ABSENT. 

(Insert names of absentees, and state cause of absence, 
if known.) 

The judge-advocate read to the court the foregoing 
order. 
(or) the foregoing indorsement of the convening au
thority.a 

The judge-advocate then withdrew, and the court 
was closed and revokes its former findings and sentence, 
and finds the accused, etc. 
(or) revokes its former sentence, and sentences the ac
cused, etc. 
(or) respectfully adheres to its former findings and 
sentence. 
(01') amends the record by, etc.' 

The judge-advocate was then recalled and the court 
at - -. m., etc. 

-----, Maior--, 
1st Lieut. --, President. 

Judge-Advocate. 
(The record of revision will be appended to the original 

proceedings, following them immediately, before the ex
1 Sec" Reyision of n'conl," page ti3, anle. The court is u~t1aBy n'con· 

,'cned by iwlorsenwnt on the ol'ig-inal I'(~cord, returning it to the president 
of the court with the di1'l~ction8 of the convening authority. 

2 If the finding's and ~cllt('n('e nfC to be cUllshlpred, ull the nH'lllbers who 
voted on them shOUld, if possiLle, be present. At least fin' members of the 
COU1t, who acted upon the trial, must, aud the jutlgc-atlvoeate should, be 
present at a revision; but it is in general Ileither necessa.ry nor desintble 
that the accused should be present. 

3 The judge-advocate will also r(~ad any other indorsements there ma.y be 
cOllnected with the proc(~edillg8 ill revision. 

"See page 03, pa.r. 2, Ulde. 

http:necessa.ry
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hibits, and the whole indorsed by the president of the 
court and forwarded to the convening authority.) 

RECORD OF A SU~IMARY COURT. 

SEC. I.-FORM FOR RECORD. l 

No. of case, -. 
Record of a summary court at -- --, appointed by 
-- Orders No. -, Headquarters ---, -- 190-. 

.~]~ .~~d 
. -d §::§ :g; 
~ Xame, rank, ~ Specifkation, i :.~ Sent('nc€', l ~(.
:g company, 1:-'_0 'tl' , - 'II' If:::"ii.= and rPI(i- ... WI I ~1.g~lllture; :Find~ 't 0 ~ WI 1 signa urc 0 ~____ 
,.Q t u '"' of ollicer . - c,.. trial officer,1...0 

I.... men, all = preferring mg'~:2 ~ and consent to trial, g~ 
.8 lilst of ;::: cbarges, 'O.~ u if given. . .... 
!ZI witnelSses. '0 '"' :s: be ~.; 
C IV ~ ~ ,2 _.... 
'~.:: §E-5 .~; 
c ~ Z ~ 
~ -----1-1------1-- -- I Ill.rolly consent" to I 
~ trial uy toiullllllaryZWitnesries: court on these 

charges. 
----, 

Pl'ivah.>Co.-,--. 

NOTE.-This form may be used to furnish copies of the fecunl, the tia.Il16 
to be certified to be H a true copy" by the post commander or adjutRut. 

(On back of form.) 

INRTRl'CTIONS. 

This form is intended to answer the purposes of a charge sheet, which, 
when compit'tt'd by the 8UIIlIIHlf.} court and the commanding officer, will 

llliank fOfms fOf summary court rpcord and for monthly report of cases 
tried (fOf form see pa.ge 156, lJO·«t) will he furuislll'd vy The }\lilitary Recre
tary of the Army. .For ill~tfuction8 f('gardillg evidence of previous cOllvic
tions by summary ('~urt, see page 47, par. 2, and paKc 76, par. 11, (OiIe. 

2 \\Then cOlUmanding oflicer tries C!lSC no al'lJrovul is necessary. See par. 
965, A. R, 

a In caSf'S where the maximum limit of punbhIllt:'ut which may he awarded 
is greater than olle month1s forfeiture and confinement, the record must 
show whether the accust'd has consented or refused to consent in writing to 
trial by sUlllmary court as prctlcriiJed. iu par. 9ti2, A. R. See page 78, par. 
17,aute. 
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"ecome the complete record of the trial. The ollicer prcfelTing the charges 
will enter on this form the name of the acrust'd, the list of witrW8:o:l(,~, nnd 
the chal'g(>~ as ("allpd for by thl~ ht'adings, together witb his sig-llaturc 

thereto; ami, ill proper cases, the accused will be I'Nluil'ed to lSign the 8tate~ 
lIlent 8howing whether or nut he COllsents to tdal hy sUlllmary cuurt-the 
necessary alteration lH'ing made in the certificate if he does not consent. 
The case will then be submitted in the usual way for trial. Each ~heet is 
iutended for one case only, and will be given a serial number in the order 
of trial; and they will be Dound in nUllwrical order in books of convenient 
sir-e, each case being adlled to the book when completed by pasting or other 
method, the margin at the left beillg intendeu for tbit; purpose. Palwr 
lJinding will be sufficient, a good quality of tough and heavy paper being 
used therefor. 

DATA TO A(,('O!llPA:.IY {'lIARGE~. 

In arrest (or confinement) uullt'r present (~hal'g('s since -. Dates of 
previous couyictions within olle yt><lr (in currtmt chlbtmeut) -. 

nUST ISDORSEMENT. 

--,}fIO-. 
. Uespectfully rererred to the 8uIlllllary court for trial. 


By ord,,, of - -. 

---, 

- -, Adjutaut: 

SEC. n.-REMARKS ON RECORD. 

1. "When the only officer present with a command 
sits as a summary court, no approval of the sentence is 
required by law, but he should sign the sentence as such 
officer and date his ~ignature." I 

2. The name of the post or other place will not be 
given under the head of "action of officer appointing 
court, with date and signature," as this information 
appears at the head of the record. 

1 Par. !U;5, A. H. 

http:A(,('O!llPA:.IY
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:\IOX'.L'IILY ItEPOltT OF SU:\DIAHY COUHT CASES. 

Report of cases l tried by summary court at -- --,for 
the month of -.-, 19-. 

. " ~ ~o Sentence. 0 	 1°..,-~ 0 	 ,,- (If mitigated, give.- " sentt>[lCC as 111 it i-I 
~ 

.~ 00 
~ 	 .":: Cl.lName, 
~ 

~ ".... ,,"0Synopsis gated only. Signa
rank, corn- ... ~ 	 ~~ 

of specifiea- ~~ tu re of trial officer
{lallY, and 	

~ .=~;'o:S tion. ,., not to be copied.regiment. 
u 
~ 

~" =....: 0 Give date of signa
,Q " :a" ~8 ~.=z ture of officer apa .:: 	 ~ §Z:: pointing court.)~ ... Z 0Z 

UECOUD OF A GAUHISON COUUT-l\IAUTIAL.2 

SEC. I.-FOR)!: FOR RECORD. 

CASE--. 

Proceedings of a garrison court-martial convened at 
--, pursuant to the following order: 

FORT-- --, 

----, 19-. 
ORDERS, t 
No.-.) 

A garrison court-martial will convene .at this post at 
-- o'clock a. m., on -- --,19-, or as soon there
after as practicable, for the trial of (su0h persons as 
have refused to consent in writing to trial by summary 
court) .3 

1 The report of each case, where the maximum limit of punishment whkh 
may be awarded is greater than one munth's furfeiture and confinement, 
must show whether the accused has conselltcd or r('fmwd to consent in 
writing to trial by summary court, us pr{-'scribed iu par. !)I)2, A. H. 

2"The furm of record for a garrison court-martial differs from that for a 
gencl'al court-martial only In respect to the form of the order appointing the 
court. The form here gi Vt'll is that for a case in which a plea of Guilty"H 

is entered; if the prisollt'r pleads .1 Not guilty," 01' makes a silecial plea the 
form for record of a ~enf'ral court will be followeu, 

3See page 80, par. 6, allie. 
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DETAIL FOR TilE COURT. 

Captain -- --. 
1st Lieutenant -- --. 
2d Lieutenant -- --. 
2d Lieutenant -- --, judge-advocate. 

By order of -- --: 
(Signed) - -, 

1st Lieutenant --, 
Adjutant. 

FORT----, 

----,19-. 
The court met, pursuant to the foregoing order, at 

-- o'clock -. m. 
PRES EST. 

Captain -- --. 
1st Lieutenant -- --. 
2d Lieutenant -- --. 
2d Lieutenant -- --, judge·advocate. 
The court then proceeded to the trial of Private-

--, Company --, ..- Infantry, who, having refused 
to consent in writing to trial by summary court, was 
brought before the court, and having heard the order 
convening it read, was asked if he had any objection to 
being tried by any member named therein; to which he 
replied in the negative. 

The members of the court and the judge-advocate 
were then duly sworn, and the accused was arraigned 
upon the following charge and specification: 

Charge: 1 ____• 

Specification: -- --. 
To which the prisoner pleaded: 
To the specification, " Gnilty." 
To the charge, "Guilty." 

1 The signature of the officer preferriug the charge will not be entered in 
the record. 
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(In ca.~e testimony is taken, it i.~ not recorded. l ) 

The judge-advocate announced that the prosecution 
here rested. 

The prisoner stated that he had no testimony to offer 
or statement 2 to make. 

The accused and judge-advocate then withdrew, and 
the court was closed and finds the accused, Private -
--, Company --, -- Infantry. 

Of the specification, "Guilty." 
Of the charge, "Guilty." 
The judge-advocate and the accused were then recalled 

and the court opened; and the judge-advocate stated 
that he had no evidence of previous conyictions to 
submit. (or) read the evidence of -- previous con
victions, copies of which are hereto appended and 
marked A, E, etc. 

The accused and judge-advocate then withdrew, and 
the court was closed and sentences him, Private-
--, Company --, -- Infantry, etc. 

The judge-advocate was then recalled and the court 
at -- -. m., etc. 

Captain--, 
President. 

ed Lieut. --, 
Judge-Advocate. 

(A sine die adjournment will be added to the last ca.~e 
before the cOllrt, and the record of each case folded and 
indorsed in the same manner as that for a general 
court-martial. ) 

1 Par. "9H7, A. R. The record lIlust Ki\'c the uamCM of witrH's!o)('s eX1lmilwtl, 
110th for the prosecution and defense, anri will state the fad as to tlH'il' 
ha \·ing lJ",en duly sworn. If the accused be sworn as a Wi\UC88 the record 
should show that it was at his own request. 

2 Statements and arguments will not be reduced to writing in the record. 
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SEC. n.-REMARKS ON THE RECORD. 

1. The decision and orders of the post commander, 
properly dated and over his official signature, will 
follow immediately after the sentence, adjournment, or 
other final proceeding of the court in the case. 

2. "The complete proceedings of a garrison or regi
mental court will be transmitted without delay by the 
post or regimental comm:o.nd::-r to department head
quarters." 1 

RECORD OF A REGDIEN'l'AL COURT-MARTIAL.' 

CASE--. 

Proceedings of a regimental court-martial convened 
at -- --, pursuant to the following order: 

FORT----, 

--,--,19-. 
C~RDERS, t 
No. --. f 

A regimental court-martial will convene at this post 
at--o'clock a. m., on ---, --, 1!)-, or as soon ttere
after as practicaule, for the trial of (such persons as have 
refused to consent in writing to trial by summary court) ." 

DETAil. }'OR THE COl'RT.4 

(Complete record as in case of garrison court-martial.) 

1 Pal'. 990, A. R .. 
2 The form of record for a regilllental court differs from that for a garrison 

or a gent-ral ('ourt only in respect to tIte order COIH"enillg the court. 
3 See pa.ge Hi, par. 3, auff'. 

4 See page 81, par. 2, and page -104, note 1, auie. 
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I'ROCEEDIXGS OF A RETIRING BOAUD. 

Proceedings of an Army retiring board convened at 
-- by virtue of the following orders: 

SPECIAL ORDERS, t WAR DEPARTMENT. 
No.-. f WASHI,,"GTON, --,190-. 

EXTRACT. 

* * * * * 
10. Under instructions from the President, and in 

accordance with section 1246, Revised Statutes, an army 
retiring board is appointed to meet at --, --, from 
time to time, at the call of the president of the board, 
for the examination of such officers as may be ordered 
before it. 

1lJ':TAII. Jo'oR Til fo: BOARll. 

Colonel-- --, - Infantry. 

Lieutenant Colonel-- --, military secretary. 

Major -- --, surgeon. 

Major -- --, - Infantry. 

First Lieutenant -- --, assistant surgeon. 

First Lieutenant -- --, - Infantry, recorder. 

Such journeys as it may be necessary for the mem

bers and recorder of the hoard to make in attending its 
sessions and returning to their proper stations are neces
sary for the public service. 

* * * * * 
By ORDER OF THE SECRETARY OF WAR: 

----, 
Lieutenant General, Chief of Staff. 

OFFICIAL: 

The Military Secretary. 
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--,--,19-. 
The board met pursuant to the foregoing order at 11 

0'clock a. m. 
PHESEST. 

Colonel-- --, - Infantry. 
Lieutenant Colonel -- --, deputy surgeon general. 
Lieutenant colonel-- --, military secretary. 
Major -- ---, - Infantry. 
1st Lieutenant -- --, assistant surgeon. 
1st Lieutenant -- --, - Infantry, recorder. 
Captain -- ---, --, appeared before the board 

pursuant to par. --, Special Orders No. --, War 
Department, dated --, 19-, and stated that he did 
not desire counsel; (01', introdnced ---- as counsel.) 

The order convening the board was then read, and 
Captain -- -- was asked if he had any objection to 
offer to any member present; to which he replied in the 
negative. 
(01') that he objected to -- -- on the following 
grounds: 

(Insert objections.) 
The challenged member stated. 
(Insert the statement of the challenged member, who 

should be req11ested to respond to the challenge and in
form the board upon its merits. Should the officer before 
the board for examination desire to put the challertged 
member on his voir dire, the reco1'(l should continue:) 

Captain -- --, having requested that the chal
lenged member be sworn I on his t'oir dire, ---
was duly sworn by the recorder, and testified as follows: 

Question by Captain -- --: 

* * * * * 
The board was then closed, and, on being opened, its 

decision was announced that the objection was not sus
tained, (or) that the objection was sustained. (In the 

1 For form of oath see p<,.ge 30, ante, 

3(;09-11 
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latter case the record should state that the challenged 
member then withdrew.) 

Captain -- --was then asked whether he objected 
to any other member; to which, etc., as before.! 

The members of the board and the recorder 2 were 
then duly sworn. 

(If the ollicer desires to be retired, the record will con
tinue:) 

Captain -- -- was then asked whether he desired 
to be retired, and answered in the affirmative. He was 
then duly sworn as a witness, and testified as follows: 

Question by the recorder (or by the board): 
Q. Please state the nature of your disability and its 

cause, and how long you have suffered from it? 
A. (The officer can here make all oral statement or .~lll)

mit a written one. If a written statement is submitted 
the record will state:) 

The witness submitted a written statement, whichwas 
read to the board, and is hereto attached marked "A." 

Q. Is the statement submitted by you correct? 
A. Yes. 

(The board may then ask further questions.) 

Q. Do you desire to make any further statement? 
A.-. 

(When the officer objects to retirement, he will not be. 
examined at this stage of the proceedings, but may intro
duce evidence 01' make a statement, as hereinafter indi
cated.) 

1}'iYe being, under sec. 1246, R. S., the minimum J}ullIlwf of Jllelllber~ of 
a retiring board, it IUURt, when reduced llelow that numher by challenge, or 
jf the board is leff without the proportion of medical offic('rs required by 
said sedion, ailjoUl"n and report the facts to the conveldng authority. "~hen 
the board :tgain met~ts the otlicer being examined will he accordt:d tile rigllt 
of challenge as twfore. 

2lf tlu're oe a reporter, he will also oe sworn. .For form of oath see page 
30, anie. 
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Major -- --, surgeon, a membel' of the board,was 
then duly sworn, and testified as follows: 

Q. Please submit to the board the result of your ex
amination of Captain -- --. 

The witness submitted a written report signed by him
self and Assistant Surgeon -- --, also a member of 
the board, which was read to the board and is attached, 
marked" B." " 

Q. From what cause does Captain -- --'s o.isa
bility proceed? 
A.-. 
Q. Is the disability permanent? 
A.-. 
Q. Is Captain --'s disability such as to incapacitate 

him for active service? 
A.-. 

* * * * * 
(The examination of the witness should be conducted 

so as to bring out all material facts on the lines indi
cated.) 

Captain -- -- stated that he had no question to 
ask, (01') asked the following questions: 

* * * * * 
(The other medical member of the board should then 

be similarly interrogated.) 
The recorder then submitted certain papers referred 

to the board from the Office of The Military Secretary 
of the Army, which were read to the board, and are at
tached, marked --. 

Captain -- -- had no further evidence to submit 
nor statement to make. (TVhen there is such eridence 
or statement, the record will duly set it forth.) 

The board was then closed for deliberation, and, hav
ing maturely considered the case, finds that Captain 
---- is incapacitated for active service and that the 
cause of said incapacity is -"-. And the board further 
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finds that said incapacity is (or is not) an incident of 
service. 

The board then adjourned. I 

----, President of the Board. 2 

, 
Recorder. 

FOR:\lS FOR SENTENCES. 

In sentences imposing a loss of rank or files upon an 
officer the court may fix a place on the army list where 
the name of the accused will be placed as a result of the 
sentence, as, for instance, at the foot of the list of first 
lieutenants of infantry, or the court may mention the 
number of files to be lost, as, for instance, to lose ten 
files in military rank. In this case the conrt should llot 
undertake to state where on the army list the name of 
the accused will appear. 

Form 1. Reduction: * * * "to be reduced to the 
ranks." 3 

1 (Or U'heu the board U"islies to hear the record ,'ead:) 

'I'he board then adjourned to meet - at -- o'clock -. m. 
----, 

--, 
Recorder. 

SECOND DAY'S PROCEEDINGS . 

.-,-,19-. 
The board met pursuant to adjournment. 

Pres(mt: All the mt'mbers and the recorder. 

The foregoing proceedings were then read and approved. 

The hoard then adjourned. 


---, 
-, 

--, President of the Board. 

Recorder. 
2It is not neressary that the proceedings should be authenticated by the 

signatures of all the members of the board. 
S See pages 58 and 59, and page 77, par. 13, aute. 
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Form 2. Confinement: * * * "to be confined at 
hard labor,! undercharge of the post guard, for --(-) 
days. " 

Form 3. Forfeiture: * * * "to forfeit -- (-) 
dollars of his pay,. now due or to become due." 3 

Form 4. Confinement and f01jeit ure: * * * "to 
be confined at hard labor, under charge of the post guard, 
for -- (-) months, and to forfeit -- (-) dollars per 
month for the same period." 

Form 5. Dishonorable discharge and forfeiture ofpay 
and allowances: * * * "to be dishonorably dis
charged the service of the United States, forfeiting all 
pay and allowances due him." 

Form 6. Dishonorable di!;charge,forfeiture ofpay and 
al101l'ctnCes, and cOllfinement: * * * "to be dishon
orably discharged the service of the United States, for
feitinll all pay and allowances due him, and to be confined 
at hard labor at snch post (or, in such penitentiary) 
(or, at such place) as the reviewing authority may direct, 
for -- (-) years." 

SU~D[O~S :FOB ~III.ITARY "'ITNESS.' 

----, 19-
To----, 

You are hereby summoned to appear on the -- day 
of --, 19-, at -- o'clock -. m., before a general 
court-martial, convened at ----, by Special Orders, 

1L"nlt-'88 hanl l(thor ue imposed 11)' a t-;I'IlteIlee it can not be required of ,the 
prisoIH~r. 

2 DI'kntioll of pay is no longl'r authorized; and under the acts of F(>bruary 
12, 1RD5 (~8 Stat. L., G5!», anti ~Iarcb IG, 1896 (28 Stat. L .• GO). pay can no 
iongl'r he retained.. 

3 By adding the words H now due or to become due" the pay rolls will 
generally be SilllplifiNI, by permitting aU (If the forfeiture to be collected nt 
the next paynH'ut. 

4 Sl'e par. II') page 37, (tille. 
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No. --, Headquarters -- --, dated --, 19-, as 
a witness for the -- in the case of -- --. 

----, 
Judge-Advocate of the Court-Martial. 

SUBPillXA' FOR CIVILIAN "-ITXESS. 

UNITED STATES} _ 
vs. Subpcena. 

----. 
The President of the United States, to ----, greeting: 

You are hereby summoned and required to be and 
appear in person on the -- day of --, 19-, at -
o'clock -. m., before a general court-martial of the 
United States, convened at -- ---, by Special Orders, 
No. --, Headquarters ----, dated -- --, 19-, 
then and there to testify and give evidence as a witness 
for the -- in the above-named case. And have you 
then and there this precept. 

Dated at --, this -- day of --, 19-. 
----, 

----, 
Judge-Adl'ocate of the Court-Martial. 

SUBPillXA' DUCES TECU~I. 

(Civilian witness.) 
UNITED STATES} 

vs. Subpcena. 

The President of the United States, to ----, greeting: 
You are hereby summoned and required to be and 

appear in person on the -- day of --, 19-, a.t-
o'clock -. m., before a general court-martial of the 
United States, convened at -- --, by Special Orders, 
No. --, Headquarters -- --, dated -- --, 19-, 
then and there to testifx and give evidence as a witness 

] Fees must be teudered or paid under act of l'IIal'ch 2, 19U1, page 127, 
tilde. See alt;o par. I, page 42, ante. 
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for the ~- in the above-named case; and you are hereby 
required to bring with you, to be used in evidence in 
said case, the following-described documents, to wit: 
-- --. And have you then and there this precept. 

Dated at --, this -- day of --,19-. 
• 

Judge-Advocate of the Court-lIIa;tial. 

SUBPIENA FOR CIVILIAN 'VITNESS. 

(For deposition.) 
UNITED STATES} 

VS. Suliprena. 
----. 

The Prf'sident of the United State.~, to ---- greetillg: 
You are hereby summoned and required to be and 

appear in person on the -- day of --, 19-, at -
o'clock -, m., before -- at -- --, detailed to take 
your deposition for use before a general court-martial 
of the United States, convened at -- --, by Special 
Orders, No. --, Headquarters -- --, dated -
--,19-, then and there to testify and give evidence 
as a witness for the -- in the above-named case. And 
have you then and there this precept. 

Dated at --, this -- day of --,19-. 

Judge-Advocate of the Court-]IIa;tial. 

RET{'RN OF "ERVICE. 

(Indorsement of prece(Ung wr/:ts.) I 
UNITED STATES 

V8. 

-- --'-, 19-. 

I certify that I made service of the within subpo?na 
on -- '--, the witness named therein, by personally 

10n the back of t,tH.'ll form of writ are for1ll8 for hoth certificate and 
Kfthll.l.Yit. 
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delivering to him in person a duplicate of the same at 
--, on the -- day of --, 19-. 

==:}ss. 
• -- --, being duly sworn, on his oath states that 

the foregoing certificate is true. 

Subscribed and sworn to this -- day of --,19-, 
before me. l 

,VARItANT OF ATTACIDIENT. 

UNITED STATES} 
VS• 

. ----. 
The President of the United States, to -- -- greeting: 

"VHEREAS, -- --, of -- --, was on the -- day 
of --, 19-, at --, duly subp~naed to appear and at
tend at--, --, on the -- day of --, at -- o'clock 
-. m., before a general court-martial duly convened by 
Special Orders, No. --, dated Headquarters Depart
ment of --, ----, 19-, to testify on the part of 
the -- in the above-entitled case; and whereas he has 
failed to appear and attend before said general court
martial to testify as by said subp~na required, and 
whereas he is a necessary andlllaterial witness in behalf 
of the -- in the above-entitled case. 

Now, therefore, by virtue of the power vested in me, 
the undersigned, as judge-advocate of said general court
martial, by section 1202 of the Revised Statutes of the 
United States, you are hereby commanded and empow
ered to apprehend and attach the said -- --, wher
ever he may be found within the -- of __,2 and 

1 After service, as auove indicated, the original 8ulJpu>na should be at once 
rdurned to the judge·advocatc of the court; if the witneRs can not be found, 
the ju<1ge~advocate shoulc} ue so infornwd. 

2 State, Territory, or Dbtrict where the court sits. 
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forthwith bring him before the said general court
martial assembled at -- --, to testify as required by 
said subpcena. 

----, 
Judge-Advocate of said 

General Coul't-Martia'
Dated -- --, -- --, 19-. 

INTEHROGATOIUES ANn DEPOSITION.' 

l:-.'TlmHOUATORl":S. 

THE UNITED STATES ( 

_v~. I 
The following interrogatories and cross-interrogatories 

to be propounded under the 91st Article of V{ar, to-
--, stationed (or residing)2 at -- --, a witness for 
the prosecution (or defense)2 in the above-entitled case 
now pending and to be tried before the general court 
martial convened at ----, by paragraph --,Special 
Orders No. -, Headquarters Department of--, dated 
___ 19- ar {accepted by the court in 0pt;n s~ssion, 

, ,e agreed upon by both partIes III ad-
the - having been given reasonable opportunity to sub
vance of the assembling of the court and subject to excep

n;it cross-interr<?gatories } 3 and are respectf lly fo _
tlOns when read III court u r 
warded to the convening authority with the request that 
some suitable officer may be designated to take, or cause 
to be taken, the deposition of said witness thereon: 

First interrogatory: Are you in the military service of 
the United States? If yea, what is your full name, rank, 

1 S(>c paKe 39, mile. 
2 Erase toe word inappropriate to the casco ""ith the conspnt of the oppo

8itf~ party the dpposition of a witness residing ll'ithin the Statl\ Territory, 
or Dh;trict in which the court sits may be taken and read in evidence. A 
written stipulation signed by both parties should, in such a casc, be attacllcd 
to this paper hpfore it is signed. 

3 Emse the line ina.ppropriate to the case. 
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organization, and station? If nay, what is your full 
name, occupation, and residence? 

Second interrogatory: Do you know the accused, a-
in -- --? If yea, how long have you known him? 

Third interrogatory: -- --? 
Etc. 
First cross-interrogatory: -- --? 
Etc. 
First interrogatory by the Court: -- --? 
Etc. 

Dated at -- --, this -- day of --, 19-. 

Judge Advocate. President. 1 

HEADQUARTERS DEPARTMENT OF---. 

----, 19-. 

------, stationed (01' residing)2 at -- --, is 
hereby designated to take, or cause to be taken, the 
deposition of the said -- --, a witness on the part of 
the --- in the case of the United States against -
--, now pending before a general court-martial at 
-- --. The deposition, when taken, to be sent by 
him to ----, the president of said court at----. 

By command of -- General --. 
----, 

Military Secretary. 

DEPOSITION. 

-- --, the witness above named, having been first 
duly sworn by me, -- --, a 3 ---, stationed (or 

1 If takpn in advance of the assemoling of the conrt, the interrogatorit'~ 
should be signf"d hy the juclge-advocate and the accused instead of the 
prelSident and judge-advocate. 

2 Erase the word inappropriate to the case. 
3 Insert official character: as Trial Officer Summary Court," "NotaryU 

Public," etc. 
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residing)! at -- --, doth depose and say for full 
answers to the foregoing interrogatories, as follows: 

To the first interrogatory: --- 
Etc. 

(Signature of witne.~s.) 

Subscribed and sworn to before me this -- day of 
--,19-. 

I, -- --, the officer designated' to caUSe the depo
sition of the said ---- to be taken on the foregoing 
interrogatories and cross-interrogatories, do certify that 
it was duly made and taken under oath ____ " , 

ACCOUNT OF CIVILIAN 'YITNESS NOT IN 

GOVETIN.:\IENT E.:\IPLOY. 


The United States, to -- --, Dr. 

190 EXPENSES AS \VITNESS BEFORE A l\IILI1'ARY COURT CONYENED UNDER 

ANNEX.lW ORDERI:{. 

From -, 190-, to --, 190-. 

For mill'age from--, to --and return, being -- miles at
five cents per Jnile • ._._________________________ 

hereon, - days, at $1.50 per day________________________ 

_ 

.For allowance while in attendance on said court, from -, 
190-, t,o -, l~lO-. as per certificato of Judge Advocate === ==== 

TotaL___________________________________________________________ 

I solemnly swear that the above account is Gorrect; 
that I have not been furnished with Government trans

1Eraw the word inappropriate to the case. 
2The jurat to be signed by the otlicer atiministering the oath, who will 

add his official designation. (See page 3f), pal'. 4 ante.) If the oath is admin
istered by a Nota.ry Public, his seal will 1)(' affix{'u to the deposition. 

3This certificate will only be madH where the officer has caused the d{'po
sitiou to be taken; where the officer himself administers the oath it i~ 

superfluous. 

http:ANNEX.lW
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portation for any part of the journey for which mileage 
is charged. 

-- --, Witness. 

Sworn to and subscribed before me at --, on this 
-- day of --, 190-. 

----, 
----, 

Judge Advocate.1 

I certify that -- --, a civilian not in Government 
employ, has been in attendance as a material witness 
from --, 190-, to --, 190-, inclusive, before a -
court-martial, duly convened at this place, and that he 
was duly summoned thereto from --. 
Place --. 
Date --, 190-. 

Judge Adt'ocate" 

Received this -- of -- --, Paymaster, U. S. A., 
-- T01f dollars, in full of the above account, by Check 
NO.-,on--. 

·Witness. 

(SIGNED IX nl"PUCATE.) 

1 If the witnl'ss be flummoncd for attendance ol'-fore a summary court, the 
summary court officer will make the necpssary certificate as to faet of attpnd
ance a.nd administer the oath rC8pccting llil:l expense account. (Digc!:!t Ol'in. 
J. A. G., sec. 2-1U6.) 
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ACCOUXT OF CIVILIAN WITNESS IN GOVERN
MENT _El\IPI~OY. 

The United States, to -- --, Dr. 
190 EXPE:SSES AS \VITXESS BEFORI<; A )[II,ITARY COURT CO~VE:SED UXDF.R 

ANNEXED OlWEUS. 

From -, IHO-, to --, HIO-. 

}~or actual cost of travel from -- to - and f('tnrn, as per'
melllorandum annexed _______________________________________________ 

,
iFor actual cost of meals and rooms while traveling to and 

from said court hetween above dates, inclusi\'c, - days ________ , _____ _ 

.For actual co~t of meals Hllu·rooms while in fit.tentlance on I 
8<'tid court from --, IBO-, to --, 190-, as J)(>1' certificate 

of the Judge Advocate hereon, -- days (see Note 7, over) _______ ,_____ _ 


Total ___ --- ------------------ ------------------------ ==r== 
I solemnly swear that the above account is correct; 

that I have not been furnished with Government trans
portation for any part of the journey for which travel 
fare is charged, anJ that the journey was performeJ 
without unnecessary or avoidable delay. 

-- --, -rVitness. 
Sworn to and subscribed Defore me at --, on this 

-- day of -, 190-. 

Judge Adrocate. l 

I certify that -- --, a civilian in Government 
employ, has been in attendance as a material witness 
from --, 190-, to --, 190-, inclusive, before a- 
court-martial, duly convened at this place, and that he 
was duly summoned thereto from --. 

----, 
Judge Advocate. l 

Place --. 

Date --, 190-. 


1 See note 1, page 1i2, aute. 
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Received this -- of -- --, Paymaster, U. S. A .. 
-- nu dollars, in full of the above account, by Check 
NO.-,on--. 

-- --, TVitnel>.~. 
(SIGNED IN nl"PLH'ATE.) 

Rt'LES GOY'F:RNINfl. ACCOUNTS OF CIVH.IAN WITXESSES.1 

The Payillaster is, under paragraphs 9D8 to 1002, Army 
Regulations, 1904, governed by the following rules in 
the treatment of vouchers for travel expenses of civilian 
witnesses before military courts: . 

1. The voucher must be in duplicate, accompaniell by 
duplicate authenticated copies of the order convening 
the court or appointing summary court. 

2. The affidavit of the witness anll thejullge-advocate's 
or summary court officer's certificate (on face of 
voucher) are required in all cases. The voucher and 
all accompanying papers kust be in duplicate. 

3. A civilian not in Government employ; duly sum
moned to appear as a witness before a military court 
will receive 81.50 per day for each day actually in 
attendance upon the court and 5 cents a mile for going 
from his place of residence to the place of trial or hear
ing, and 5 cents a mile for returning; but in Wyoming, 
Montana, "\Yashington, Oregon, California, Utah, New 
Mexico, Arizona, and Porto Rico he will be paid 1;) 

cents for each mile necessarily traveled over any stage 
line or by private conveyance, and in Porto Rico 10 
cents for each mile over any railway in such travel." 

1 The forms for" Summons for a military witness," for" Suhpn'nas for (\ 
chilian witness," for aU '''arrrant of attachment," and for a deposition, are 
ohtailll'd from The l\lilitary Secretary. The forms fur accounts of civilian 
witncfolses anu of reporters are obtained from the Paymaster Gt'ueral. 

2 A retired Army officer is a civilian not in. Government employ in con
templation of A. R. 999. (10 Compo Dec., 51.) An employee of the civil 
government of the Philippine Islands, paid from Insular fuuds, is not in the 
employ of the Goyernment within the meaning of A. n. 9~J9. 

apar. 999, A. n., in accordance with s('ction 848, R. S., act Aug. 3, 1892, 
Yol. 2, SUD. R. S., page 65, and act approyed March 2,1901, as to Porto Rico. 
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Civilian witnesses, not in Government employ, sum
moned to attend courts-martial in the Philippine 
Islands, are entitled to 81.50 per day for each day of 
attendance on the court, and 5 cents per mile for the dis
tance traveleCl. to and from the court. If furniHhed with 
transportation by the Government, 42.858 per cent of 
the 5 cents per mile will be deducted as cost of trans
portation furnished, and 57.142 per cent allowed for 
subsistence and other expenses of the witness. (Cir.45, 
A. G. 0., 1!J02, and Act of Philippine Commission No. 
1130, April 28,1904.) 

In case a witness duly subpcenaed before a general 
court-martial refu;;es to appear or qualify as a witness 
or to testify or produce documentary evidence as re
quired by law, he will at once be tendered or paid by 
the nearest paymaster these fees and mileage and will 
thereupon be again called upon to comply with the 
requirements of law. Civilian witnesses will be paid 
by the Pay Department. (A. R. 1000.) 

4. The items of expenditure authorized in paragraphs 
nut! to 1002, Army Regulations, will be set forth in 
detail in a memorandum which will be attached to each 
voucher. No other items will be allowed. The correct
ness of the items will be attested by the affidavit of the 
witness, to be made, when practicable, before the judge
advocate. 

5. The certificate of the judge-advocate will be evi
dence of the fact and period of attendance, and will be 
made on the voucher. 

6. Upon execution of the affidavit and certificate the 
witness will be paid upon his discharge from attend
ance, without awaiting performance of return travel. 
The charges for return journeys will be made upon the 
basis of the actual charges allowed for travel to the 
court. 

7. Civilian witnesses in Government employ will 
receive as follows: 

(a) Amount actually paid for cost of transportation 
or travel fare. 
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(b) Amount actually paid for cost of tran~fers to and 
from railway stations, not exceeding 50 cents for each 
transfer. 

(c) Amount actually paid for cost of one double berth 
in sleeping cars or on steamers where an extra charge 
is made therefor. 

(d) The actual cost of meals and rooms at a rate not 
exceeding $3 per day for each day actuallY'l1nd unavoid
ably consumed in travel or in attendance upon the court. 

8. Travel must be estimated by the shortest available 
usually traveled route; the eharge for cost of travel 
(items a, b, c) by established lines of railroau, stage, 
or steamer should not exceed the usual rates in like 
cases, the time occupied to be determined by the official 
scheuules, reasonable allowance being made for un
avoidable detention. 

9. The voucher, or the order for attendance, will be 
presumed to ~,how in all cases, by indorsement or other
wise, if transportation in kind or commutation of rations 
has been furnished. Transportation in kind will, for 
any distance covered thereby, be a bar to payment of 
item a. Indorsements of transportation furnished will 
be scrutinized to ascertain if any part of item c has been 
incluued. 

Commutation of rations will be a bar to payment of 
item d. 

Transportation and commutation of rations will be a 
bar to any payment. 

10. No per diem allowance can be made where the 
attendance upon the court does not require the witness 
to leave his station. (This applies only to civilians in 
Government employ. ) 

11. Compensation to civilians in or out of Government 
employ, for attenuance upon civa COU1'tS, is payable only 
by the civil authorities. 

12. If a witness is in Government employ the judge
advocate will state the fact. If it does not appear in 
the certificate or elsewhere in the papers, and is not 
known to the paymaster, it will be assumed that the 
witness is not in Government employ. 
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13. Whenever needed, judge-advocates can procure 
blank accounts for civilian witnesses from any army 
paymaster or from the Paymaster General's Office. The 
accounts may then be ma(le out upon the witness's dis
charge from attenl1ance. If no payma~tpr be present at 
the place where the court sits, the accounts, authenti
cated as above directed, may be transmitted to any pay
master, with confidence that the witness will receive 
his pay without unnecessary delay. 

H. Accounts of citizen witnesses are not transferable. 
See Cir. 13, A. G. 0., HHJ5. 

1.i. Signature of witness when signed by mark must 
be witnessea. 

ACCOUXT OF HEl'ORTER.l 

The United Slate8, to -- --, Reporter, Dr 

------------ ------ -----, ------ ---- ----, ------ ---- ---_. 
(Plat'~ of ll\l.~iDeSS or resilience.) (City or town.) (State or Territory.) 

Dat(', ! , Dollar,. Ct•. 
---, 

To serYic(>s as TPportrr iwforc a ~t'lleral court
martial {'onvclH-'d at -- pnrt'lu:tllt to RJwdal II 
ordprs No. --, Ht'adquartt'l's D('partlll('nt ,
of --, InO- __________________________________________.' ____ _ 

To -- hours before the court at $1 per hour __:________________ _ 

To -- folios at 10 Cl'lltS pl'l' folio 

! :;::.------- :::::~: :::: :::::: ::::: :::::,: ~~~~~~~~~~~~~~II~~~~~~~~~~~~:~~~~-i 
-------1 To -- days in gOilll::., to, att{,ll~atl('('l llIlll ,'t'- :I turn fro III court, at ....\ per tiay-______________ :________________ _ 

I To -- milt's 2 at f\ (,pntR IH'r mile from __ to I . 

-------1 ~~~a~,~i~~~:_t_O_~~l:_::~:·~~~~~~~~~~~~~~~~~~r~~~~~~~~~~i~ 
I CERTIFY that ---- was employed by me as a re

porter for a court-martial unaer section 1203, Revised 

1 The authority of the (it'partment cOlllinandpr for the {'IllIJio,Yment of a 
reporter fO'f a court-Illartial, and of the ~ec}'(·tal'y of 'Vaf for a court of in
quiry or a retiring board, Dlust be filE'd with the voucher on which payment 
is made. 

2)Iilcagr and per (li(,lll is allowed only when the distance to place of hohl
ing the court exceeds 10 miles. 

3 No mileage is allowed for returning from the court. 

3609-12 
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Statutes, awl that the account for his services as stated 
above is correct and just. 

.Judge Advocate. 

Received, at --, the -- day of --, l!lO-, of -
--, Paymaster, U. S. A., the sum of -- dollars and 
-- cents, in full of the above account, which I certify 
to be correct. 

Check No. -, on --. 

(~II;:SEIl I~ Ill"I'LH'ATE.) 

FOI~:\I Icon SPECIAL ORDERS. 

HEADQUARTERS DEPARTME:\"T OF --, 

--,--,1!l-. 
SPECIAL ORDER8, t 

No.-. f 
* * * * * 

3. Recruit -- --, General Service, U. S. Army, 
having been tried by a general court-martial convenetl 
at -- --, and founn. guilty of fraudulent enlistment, 
in violation of the 62d Article of \Var, was sentenced 
"to be dishonorably discharged the ~en'ice of the United 
States, forfeiting all pay and allowances due him, and 
to be confined at hard labor at such post as the reviewing 
authority may direct, for the period of one (1) year." 

The sentence is approved and will be (luly executed. 
-- is designated as the place of confinement, to which 

place the prisoner will be sent nnaer proper guard. 
By command of Brig. Gen. -- --: 

Military Secretary. 
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]-'O1'lll A. 

HABEAS CORPUi-l BY UXITED STATES COUHT. 

In~'J't'RN TO WRIT. 

In re -- --. (Name of party held.) 
(lVrit of habeas corpus-Return of rcspondent.) 

To the -- --. (Court or judge.) 
The respondent, Major -- --, U. S. Infantry, upon 

whom has been served a writ of habeas eorJ!Il.~ for the 
production of -- --, re~pectfnUy makes return and 
states that he holds the said -- -- by authority of 
the United States as a soldier in the United States Army 
(or " as a general prisoner under sentence of general 
court-martial") under the following circumstances: 

That the said -- -- was duly enlisted as a soldier 
in the service of the United States at --, --, on 
-- --, 19-, for a term of -- years. (If the offcllse 
is fraudulent enlistment this recital should be omitted.) 

(Here state the offense. If it is fraucluTellt enli8tment 
by representing himself to be of age, it may be stated as 
follou's :) 

That on the -- day of --, 19-, at --, --, the 
said -- --, being then a minor, did fraudulently 
enlist in the military service of the United States for 
the term of -- years, by falsely representing himsplf 
to be ovpr twenty-one years of age, to wit, -- years 
and --months: and has, since said enlistment, received 
pay and allowances (or either) thereunder. 

(If the offense is desertion, it ma!J be stated sllbstan
stant ially as follows:) 

That the said -- -- deserted said service at --, 
--, on-- --,19-, and remained absent in desertion 
until he was apprehended at --, --, on -- --, 
19-, by -- --, and was thereupon committed to the 
custody of the respondent as commawling officer of the 
post of --. 

That said -- -- has been placpd in confinement 
(or" arrest," as the ease may be), charged with said 
offense, and formal charges against him therefor have' 
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l)(,pn preferred, a copy of which is hereto annexell (o/' 
" are being prepareil "), and that he will be brought to 
trial thereon as soon as practicable before a conrt
martial to be convenell by the commanding general of 
the Department of --(or " convenell by Special Orders. 
No. --, dated Headquarters Department of --,19-. 
a copy of which is hereto annexed "). 

(If the party held is a general prisoner, the followil/g 
paragraph should be substituted for the preceding pm'
agraph:) 

That the Raid ---- was lluly arraignecl for saW 
offense bdore a general court-martial, convened by 
Special Orders, No. --, datecl Headquarters Depart
ment of --, -- --, 19-, was convicted thereof by 
said court, and was sentencell to be ---, which sentence 
was duly approved on the -- day of --, 19-, by the 
officer ordering the court (or" by the officer commaml
ing said Department of -- for the time being") as re
quired by the 104th Article of War. A copy of the 
order promUlgating said sentence is hereto attached. 

In obeclience, however, to the said writ of habeas cor
pus the respondent herewith produces before the court 
the body of the said -- --, respectfully refers to the 
decisions cited in the annexell brief, and for the reasons 
set forth in this return prays this honorable court to 
dismiss the said writ. 

.1laJor, -- U. S. Infantry. 
Datell --, --, 

----,19-. 

I"orlll B. 

HABEAS CORPL"S BY STATE COURT. 

RJo:nons TO WHIl'. 

(lIIake return a.s in case of writ by a United States 
COU1·t, except as to last paragraph, for which substitute 
as follou's :) 

And said respondent further makes return that he has 
not produced the body of the said ._- --, because he 
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hold"s him by authority of the United States as above 
set forth, and that this court (01' " your honor," as the 
case may be) is without jurisdiction in the premises, and 
he respectfully refers to the decisions of the Supreme 
Court of the United States in Ableman '/.... Booth, 21 
Howard, 506, and Tarble's Case, 13 Wallace, 397, as au
thority for his action, and prays this court (01' "your 
honor") to dismiss the writ. 

Jlajor, -- U. S. Infantry. 
Dateq --, ~-, 
----, 19-. 

INSTHUCTIONS AS TO RETURNS TO "-JUTS 01<' 
IIAllEAS COHPUS. 

The following instructions in regard to returns umler 
paragraphs 1007 and 1008, Army Regulations, in the 
cases of soldiers who have committed military offenses 
and are held for trial or punishment therefor, and of 
general prisoners, are for the information and guidance 
of all concerned: 

1. The return under paragraph 1008, Army Regula
tions, will be made in accordance with Form A (see 
page 179, ante), and will refer, as in last paragraph of 
that form, to the brief of authorities which follows 
these instructions, and a copy of that brief will be an
nexed to the return. Should the court order the dis
charge of the party, the officer making the return, or 
counsel, should note an appeal pending instructions 
from the War Department, and he will report to The 
Military Secretary of the Army the action taken by the 
court awl forward a copy of the opinion of the court as 
soon as it can be obtained. 

2. The return under paragraph 1007, Army Regula
tions, will be made in accordance with Form B (see 
page 180, ante), but a copy of the brief of authorities is 
not intended to be attached to the returns to writ of 
habeas corpus issuing from a State court. 
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BRIEF 'ro In~ ~'IL}<~D ~wrrH In~TUHX TO A ":HIT 
OF HABEAS CORPes ISSU ED BY UXITED STATES 
COUHT' IX CA!'m OF A SOLIHEH "-HOS~~ I)1S
CHARGE IS SOUGHT UXIn;lt SECTIOX 1117, 
HEVISED STATL"TES. 

If a minor sixteen years old or over claims to be 
twenty-one years of age or over and enlists without the 
consent required by section 1117, Revised Statutes, the 
contract of enlistment is not voidable by the minor, nor 
by his parents or guardian, if at the time of the filing 
of the petition the soldier is held in pursuance of a sen
tence of a court-martial, or any step has been taken 
with a view to bringing him before such court. 

1. CONTRACT NOT VOIDABLE BY MINOR. 

(a) 117wn soldier is not in confinement.-United States 
ex rel. Wagner v. Gibbon, 24 Federal Reporter, 135. In 
this case 'Vagner, becoming "tired of the service," 
sought his discharge from the Army "solely on the 
ground of minority at the time of enlistment." This 
the court refused to grant, holding that section 1117, 
Revised Statutes, "was made for the exclusive benefit 
of parents and guardians," and that, quoting from the 
syllabus-

A minor OYer sixteen Jpars of age, who at the time of bis enlistment 
mak('5 affidavit that he is twenty-one y{'ars of age, will not, on his own ap
plkation, be releusad on IwiJeaR corpus Oil the ground that he wus a minor 
at the time of his culistml'nt, Rlld that the written COIIS('ut of bis guardian 
was 110t obtained. 

(b) lVhcn soldier is in confinement.-In re J\Iorrissey, 
137 United States, 157; In re Grimley, 137 United States, 
147; In l'e 'Vall, 8 Federal Reporter, 85; In re Davison, 
21 Federal Reporter, 618; In re Zimmerman, 30 Federal 
Reporter, 176; In re Hearn,32 Federal Reporter, 141; 
In re Spencer, 40 Federal Reporter, 149; In re Lawler, 
40 Federal Reporter, 233; Solomon v. Davenport, 87 
Federal Reporter, 318. 

In the Morrissey case the Supreme Court of the United 
States settles this beyond question. Morrissey, a minor 



HABEAS CORPUS-BRIEF. 

of seventeen years of age, enlisted without the consent 
of his mother, who was living. He deserted, remained 
in concealmeut until he reached his majority, and then 
presented himself before a recruiting officer and de
manded his discharge from the Army on the ground 
that he was a minor when enlistod. The court said 
that the provision of section 1117, Revised Statutes-

is for tll(' IWlI{'tit of the pal'('nt 01' guardiau, * * * but it gives 110 l,rivi
lc~e to the winor. * * * All Imlistrllcllt i!i 1I0t It t"ollt-met only, hut (>ffl·('t~ 
a chaug'(' of statu:;. It i:i not I th('l't'fore, like all ordinary contrad, voitlalJie 
IIy'the infa.nt. * * * '1'11(' ('oJltmet of elllistlll('ut wa!'! good so fa.r ail the 

pditiolH'r is {'OllC{'rIH,tL lIe wa~ llot ouly rl" fac/o, hut tl(~ J"l'e, a 801dier

llllH-'WtLle to llliiital'Y jUl'h;(lidioll. 

All the eases cited are instrnctive as illustrative of the 
different circUlw;tances under which this principle has 
been declared. 

In the Lawler case the deserter was arrested and 
"held as snch awaiting trial, which will be as soon as a 
court-martial can be convened and organize<1 for that 
purpose. " 

In the case of Solomon v. Davenport, the deserter was 
held by a sheriff under a warrant of a United States 
commissioner. 

In the Spencer case the court said: 
The authoritips which h:'\Ye been n';HI to IlIe seem to (':;talJlish ,'ery COIl

dusiH'ly tlds I'uh·-that the t.'llli~truent of a minor is voiJuble, lIot np(~('!o)

sarily yuid; alltl that he does 1"\'(\11)' lwcomc lIy such l'lllititllll'llt, although 
IInd('r agt" cllgag('d in the l"('rvic(' of the l'nit('d Statc~, and subject to the 
pow£'r anu jurisdiction of the military authoriti('s; awl, such h('ing; tlw (,fl:W, 

tIle court-martial had juristJictioIl to nrn'f't and try him for tbe charge of 

lktiertion. 

2. CONTRACT NOT VOIDABLE BY PAREloiTS OR GUARDIAXS 

IF THE SOLDIER IS HELD PURSUAXT TO A SENTEXCE 

OF A COURT-)IARTIAL on AXY STEP HAS BEE." TAKEN 

WITH A VIEW TO nmXmXG HDI BEFORE SUCH COURT. 

In 1'(' Kaufrnan,41 Federal Reporter, 876; In 1'eDohren
dorf, et al., 40 Federal Reporter, 148; In re Cosenow, 37 
Federal Reporter, 668; In re Dowd, 1)0 Federal Reporter, 
71K; In re Miller, 114 Federal Reporter, 838; U. S. vs. 
Reaves, 126 Federal Reporter, 127; In re Lessard, 134 
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Federal Reporter, :lO.i; E.c parte Anderson, 16 Iowa 
5D5; ]\fcConologue's case, 107 Massachusetts, 170. 

In the Kaufman case, the father sought the discharge 
of his son, who was held by the military authorities and 
had been orclereu before a military court for trial as a 
deserter. Quoting from the syllabus: 

A minor wIll) culists ill the rnitecl S[:lh's Anll}" upon IJis n'l'rt'sclltation 
tlH\t he is of aloW. and receives pay amI dothin~ and afterwards tles(>lts anti 
is aITt>~tl'd as a tit'sl'th'r. and at tlw tilll(' of his }ll'lItion is IH·ld by tile L'uited 
8hltes Ilwaiting: trial by a court-lliartial for the crinH.' of Ut'Heltion, will lJot 

lIe rl'lt'a~·wd Huder fl. Wl'It of h(lIH:m~ ('(n'plls upon the grouud that Ll·iug a Hllllor 
his (-,llIit'tllll:'ut was uHlawful and cOlltrary to the Hedsl'd Statutes of the 
1'llitl'(1 Statt's. 

In the Cosenow case the minor swore that he was 
twenty-one years and seven months old at the time of 
enlistment. He deserted, anu at the hme of the filing 
of the petition was held in custudy awaiting the action 
of the reviewing authority on the proceedings of the 
court-martial. His father sought the discharge of his 
son on the ground of infancy at the time of enlistment. 
The court refused to discharge him, holding that" an 
enlistment contrary to law is not void, but voidable;" 
that the court-martial had jurisdiction of the offense, 
and the soldier" must be remanded to await the result 
of his trial." 

The Dowd case arose on the application of the mother 
for the release of her son, who was held under sentence 
of a summary court. The court helcl, quoting from the 
syllabus: 

The t'lilistlllPllt of a llIinor ill the Army without the ('unsellt of his parents 
or gnardian, n-'quirpd by Rt'vised Statutes, section 1117, is not void, but 

yoidahlt' ollly, anti while he n'lIIaillS in the s('nke ullder such t'lIliloitmen 
t 

the minor is HIIH'lIable to the Articles of ',"ar, alld ('un lIot he n'lllitudctl to 
the cllstudy of his pan-llts by a eiyil COlll't 011 a writ of /J(dJClfs corplls while 

ullilt'l'goitlg a selltelJ('c impo)wd on him 11)" It. court-martial fur a violation of 

Buell artieil's. 

In the Anuerson case it appears that a minor enlisted 
without his father's con3ent, and being held for trial 
before a court-martial for desertion, his father sought 
his discharge on habeas curpus. The court refused tu 
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discharge the soldier, saying" he must abide by the 
decision of the latter court (court-martial) before the 
question of the vali<1ity of his enlistment can be deter
mined in the civil courts on habeas corpus." 

In McConologue's case the court said: 

A minor's contral't of l'nlistment is ill<iN'U yoitlable oilly HIHI not void, 

and if, bl'[on' a writ of habeas corpus is sued ou~ to a\'oitl it, he is arn'sted 
on charges of d('scJ'tioll, he should llot Le reh'l\:-;pt! hy the Court whilt~ 

procct'diIlgs for his trial by the military allthoritit'8 art! p('[l(lil1t;. 

By act of July 2i, 18\)2, "fraudulent enlistment, and 
the receipt of any payor allowance thereunder, is ... 
declared a military offense and made punishable by 
court-martial under the 62d Article of War." A minor 
who procures his enlistment by representing himself to 
be over age commits this offense, and the statute au
thorizes his punishment therefor. In general it may be 
stated that where a minor has committed a military 
offense the interests of the public in the administration 
of justice are paramount to the right of the parent and 
require that the soldier shall abide the consequences of 
his offense before the right to his discharge be passed 
upon. (Digest Opin. J. A. G., secs. 1258 and 1264, and 
notes.) 

The soldier should not be allowed to escape punish
ment for his offense, even though his parents assert 
their right to his services. ·A minor in civil life is liable 
to punishment for a crime or misdemeanor, even though 
his confinement may interfere with the rights of his 
parents. In re Miller (114 Fed. Rep., 888), it was held 
that a minor 16 yearg old or over" enlisting without 
the consent of his parents, on representation that he is 
of age, beeolllcs a soldier amenable to military jurisdic
tion for military offenses, awl subject to release from 
service only on application from his parents, who can 
not prevent his court-mad ial jOl'past military oB·euses." 
In the opinion of the court (page 842) it is said: 

The COUlIllon law unaided oy statnte, fully I't'cognize(} the parents' rights 
to the cl1:-;toely and seniees of their minor chilel; but it has nt'n'r bp\'n held 
tilat tlley cuuld, by the writ of lialH:'(ls corpus or otherwise, oLtain hi!:! 
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custody and his imllluility wbpli be was lleld by all ol1ker or a civil ('ourt of 
competent jurisdiction to ans\\'('r a cbarge of crime. His pulistment haying 
made the prisoner a soldier notwithstandillg his minority, he i~ answerable 
to the military law jlu:t as the cili::l'U u·110 is a mil/or i.Ol wl.'w:erable /0 lite cil'il 

ltlw. The pareufs can /lot prerellt. fhe hoe's enfor('('Jlw~tl ill (-LIller ('HOle. * * * 
These views were cited with approval in U. S. t·s. Reaves 

(126 Fed. Rep., 12<), where, upon full consideration of 
the authorities, the circuit court of appeals remanded 
Reaves, a minor who had deserted from the Navy, to 
the custody of the naval authorities as represented by 
the chief of police who had apprehended him. 
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gl'llf'I'aI11rovisions I'ega rdi ng __________________________________ 

Jong, a ground for lIIitigatioIL_________________________________ 66 
of officers ______________________________ ____ ____ _____ _____ ____ 7 
of soldiers ___________________________________________________ _ 

f('port of, to ~oIdi('r's cOlllpany cOlllmandt'L_."_________________ _ 

('onHllement aft~r trial: 
9. bah'men t allowed ________________________________ "_____ ______ f)H,60 

('lJlisted men ill, how dt·sig"llatt'(L______________________________ 67 
forllls for sentence to__________________________________________ 1G;j 
gPIH'ral prisoners exaIllirwtl wh('1) rell'ased _____________________ 6!1, ';'0 
on brl:'ad Rwl water djt't __________________________________• ____ 48,5f} 

l'crl'ollal efft'ds of ('seaped pl'isolH'rs____________________________ 6~ 

pl'isolH'rs forwardl:'u to place of ________________________________ 67 
pl'ison<,'rs Pllt in irolls, r('port made ____________________________ (i';' 

s(>c(Hld s('ut{'nce to, begins whell_______________________________ 6!J 
St'll tt'll{'t' to, bpgins w h('n ______ ______ ____ ________________ ______ 6!l 
separation of prisoners in _____________________________________ 6';' 
solita ry, du ration of______ ..... _ ______ ________ ____________________ 59 

(;ollstitutiOIl of courts-martial. See ('AJ/Irfs-Hlarfilll. 

eontempt:
courts-martial may pnnish for _________________ ________________ 1113 

Continuance. See PoMpollemelit. 

Contract slIrg('on, etc.: 
disobedience of ordprs oL________ ____________________ __________ l:H 
ineligible us 11Ieillber of cOllrL_.,.__ ,...____________________________ 11 
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Convening authority: Page. 
control of, over court __ .. ______________________________________ 13 

decision of, as to number of members __________________________ 12 
• effect of absence on appointing power ____ ______________________ 13 

of garrison conrL_______________________ _ ______ __________ ____ 79 
of general court ______________________________________________ 12,13 
of regimental court ___________________________________________ 81 

of summary courL____________________________________________ 74 
prosecutor can not convene general courts _____________________ 13 

report to, wlH'll court is b(~low minimullL______________________ 12 
the Presiden t as ____ .. _____ ____________ ____ ______ ______ ________ 12 

the Superintendcllt, U. S. Military Academy, as ________________ 13 

Convening order: 
for garrison COll rL ___________ ~ ____.________________________ ____ 156 
for general courL_________ "_ ____ ______ ______ __________________ 142 

for regimental court __________________________________________ 159 

Convictions. See Pret'ioll8 cOII/"i(:tions. 

Corrrction of proc£"edings. See Uel'i.f.:ioJ1 of record. 

Correspondence: 
with the Judge-Advocat{· Geueral _____________________ " _______ 72,73 
with the PIlt.'IIIY _____________ ______ __________ ____ ______ ____ ____ 106 

Counsel for >leeused: 
argllluents of, oral or writtell__________ ________________ ____ ____ 26 
by whom detailed _____________________________________________ 25 

duties of_____________________ ____ ____ __________ ______ ____ ____ 26 
introduction of, before courL _____________________________. ____ 144 

judge-advocate, how far _______________________________________ 23 

questiolls of, oral or written ___________________________________ 26 

Courts·martlal: 
all troops SUbjllct to trial Ly ____________________ "______________ 14
RsscDlbIillg of_____ ____ ____________ ____ ________________________ 21 

authority on'r chargf's ________________________________________ 20 

call not excuse mclllbel'________________________________________ iR 
caD not order ,wile prose,!,,; ____________________________________ 20 

civil courts can not review proccl;'dings of _________________ .____ 13 
classification of _____________ ____________ __________ ______ ______ 11, 12 
composition of _______ _ ____ ____ ____________________ ____ ____ ____ 11 

control of cOIlyening authority 0\"('1'____________________________ 13 
hours of SeS15iOll ff'pealed ______________________________________ 117 
inferior ______________________ .__ _____ ____ ____ ____________ ____ 11, 12 

jurisdiction of, as affected by act of actu1SetL____________________ 15 
jurisdiction of, derived from ads of l)ongress ________________"__ 13 
jurisdiction of, exclusive over milit.lry offenses _________________ H 

jurisdiction of, Low extended in tillIe of WllL___________________ 15 
juri:;diction of, not affected by territoriality_________________ ____ 14 
jurbdictioll of, o\'er acts both civil crimes and military offpnse~L_ 14 
jurisdiction of, over offenses ___________________________________ 14 
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Courts.martlal-Continued. Page. 
jurisdiction of, over persons ________________________ .__________ 14 

jurisdiction of, statute of limitation as affectillg_________________ 33 
jurisdiction of, when ended____________________________________ 14 
may punish for contempL_______________________ ______________ 116 
ohject of, as military tribunaL________________________ • ___ • ___ _ 
organization of _____________________________ ._____ ____ ____ ____ 20 

Garrison cOllris-martial
appointed in ,vhat cOllunands__________________________________ 79 
appoin ted "'·heu_________________ __________ _____________ _ ____ __ 80 
composition, ('te., of ________________________________ ._.__ .____ 79 

dispositioD of proceedings of_____________ ______________________ ia 
form for order and record__________ ____________________________ 156 
jurisdiction of ___________________________ .. ____________________ 7H 
limit of punil')bing po'wer _____________________________________ 80,115 

testimony, etc., will not be recorded __________________________ 80,ln8 

General courls-llIarfial
appeal from regimental court to________________________________ 104 

closed session of_______________________________________________ 25 

composition of________________________________________________ II 
constituted by whom ____________________ c__·___________________ 12,13 

disposition of proceedings of_______________ ____________________ 72 
form for order and record__________ ____________________________ 142 
jurisdiction of ________ ____________ ______ __________ ____ ____ ____ 15 

proced ure of________ ____________________________________ ______ 21 

record of, copy furllisbed accused _____________________________ 72,121 

record of proceedingg________________________________ __________ 61 
revision of record_______ ____ ________ ____ ____ ____ ________ ______ 63 

Regimelltal courts-ma1'ljal
composition, etc., 01.__________________________________________ 81 

disposition of proceedings oL__________________________________ i3 
form for order and record______________________________________ 159 
ju risdiction of ____ __________ ______ __________________ ____ ______ 81 

limit of punishing power _____________________________________ 80,115 

testimony will not be recordeJ_________________________________ 80 
under 30tb Article of War_____________________________________ 10~ 

SIf1nllW1'Y CmtrlR
accuser can act as_____________________________________________ 74 
act establisbing ____________, ____________________________ . _ __ __ _ 12.1 

appoill tIllen t of ____ .. _____ ,___________ ___ _____ _____ _____________ 74 
composition, etc., of_______ __ ____ ______________________ ________ 74 
consent to trial by ____________________________________________ W,78 

copies of record, furnished cOlllpany cOllllllanders_______________ 79 
delay in trial by ______________________________________________ i5 

discretion as to trial by ________________________________________' i5 


. general instructions regarding_____________ ________ ________ ___ _ 78 

hou rs of sessiOD_ .. _______ ________________ ______ _____ _____ _____ _ 78 

jurisdiction of __________ ____ ________ ____ __________ ____________ 75 
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Courts-marUa I-Con ti n ued. 
Summary c01lru-COtltiuued. 

limit of punishing power __________________________________ 75,78,115 
may be held on Sunday in emergency __________________________ 78,79 
monthly report of cases tried, furm fUf_ ________________________ 1.56 
names of officers who act as, reported __________________________ 79 
Dot cballengeable _________________ ___ _ ____ ____ ______ __________ 27 
power of ___________ ______________ _ ____ ___________ ____ ________ 75 

previous convictions considered by_______ ______ ________________ 76 
procedure of______.__________ ____ __________ ___ _ ____ ________ ____ 76 
record, form for_____________________ ______ ____ ______ __________ 154 

report of cases tried by, to be made montbly___________________ 19,73 
reviewiug authority of ________________________________________ 77 

Courts 'of Inquiry: 
authentication of proc('('dings of ______________________________ 84,122 
composition of_____________________________ . _________________ 8:3,121 
constituted by whom _________________________________________ 82,121 

form of convening onJer_____ ._________________________________ 83 
how ordered____ __________________________ ____________________ 121 
ju risdiction of _____ _____ ____________________ ______________ ____ 82 

oath of members and recorder __________________________.. _____ 83,121 

object of, as a military tribunaL_______________________________ 6 
opinion of, when given ___________ • ___________________________ 83,122 
organization of _______________________________________________ 83 

procedu re of______________________ ____ ______________ __________ 83 

proceedings, carbon copy, how autuorized ..••__ .________________ 27 
record of, as e"'idence _________________________________________ 122 

record of proceedings _________________________________________ 84 
reporter for, employment of ___________________________________ sa 
witnesses before _______ .. _____________________________________ 83,121 

Cowardice: 
offense of _____ • _______________ . ___ ____ ____ ____________ ____ ____ 106 

sentence fOf, how published _____ ________ ______________________ 118 

Crime: 
act as being both military offense and civil___________ _ _____ ____ ]4 
capital, desertion iu time of peace not a ________________________ 40 
capital, offender delivered to ci\'ilmagistrate ___________________ 10!) 
during rebellion, etc ________________________________ __________ 109 

officers accused of, suhject to al'f(·st____________________________ 112 
of fraud against the rnited States ____________________________ 110,111 
soldiers accused of ___ ._.______________________________________ 112 
to the prejudice, etc _________________________________________ 111,112 

Criminals: 
enlistment of, prohibited ______________________________________ 98,99 

Customs of war: 
as affecting punishment _____________________________ __________ 59 
as part of unwritten military law __________:. __________________ _ 
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Days: Page. 
meaning of word in sentence __________________________________ 6H 

Death, .entence of: 
conti ("Illation of _________________________ _____________________ _ II!) 
su~pensiot1 of____________________________________ ~ ___________ 64,120 
vote upon ____________________________________________________ 59, no 

Deceased .oldler": 
disposition of effects of ________________________________________ 123 

Dt-feets In procredings. See Ilet'ision oj record. 

Defense: 
how far assisted by judge-a(1 vocatc_____________________________ 25 

Delay: 
in trial hy summary cOllrL____________________________________ 75 
when and hy wholll granted________ ___________________________ :30 

))rntalsurg('on .. See ('olllru(,( Kllrye01i, etc. 

Df'partment commandt'r: 
as accus('r or prospcutor_______________________________________ 1:3 
authorized to convene court..-; _____________ ._____________________ 13 

authorized to re\'jew proceedings ___ ~ __________________________ (;3, lit 

can lIot dckgate his function us re\'iewillg," alltllOl'ity ____________ (H 
l'hargC's fOl"wunkd to ____________ ~________ _____ _____________ ____ 1V 

('ffeet of absence of, on appointing power_______________________ 13 
may p('rmit trial of n. c. o. by inferior courts ___________________ Hi 
report of irons on prisoner to__________________________________ 67 

Depo.ition: 
outy of ollicer ordered to ohtain _______________________________ 3!t 

fees of ciyil onicer takiug______________________________________ 40 

fees of witness giviflg !l(·po:sitioll_______________________________ 40 
form fOL _______________________________________~_______ ____ _ _ 171 

may he tali.t'll before court nss(>mbl('s______________ ._____________ :l!) 

oath to, by whom admillistered________________________________ :{B 
pay accountd of witness gi\'ing____ ~ _____________ .:.______________ 40 
procedure to obtain ___________________________________________ 3H 

811 bmission to court _______________ ~ _______________ .:_ _____ _ _ ~)!. 

tHk('[} hy consent where witTlt'ss resides in State ________________ Hi!) 
wh('n admissibIe _________________________________________ ad, 117, 1t.i9 

wlH'n lIot admisl'lible __________________________________________ 3~, 40 

Deprhat:on of privileges: 
of "canllidate for promotion " _____ ____ ____ ______ ____ __________ 4S 

Deserter: 
. enlistment of, prohibited _____________________________________._ fiB 
from l\a\'y 01' Marine Corps ___________________________________ H8 
haruorillg, offense of ______________ ____ ____ __________ __________ 107 

surgeon '8 report to accompany charged against ________________ 20,141 
to serve full tel'm_ ____________________________________________ 107 

who is apprehended, limit of punishment ______________________ 51 

who surrenders, limit of' pullishmenL__________________________ [Ii 
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lIesertioD , Pag'·. 
after tendering resignation ____ ________________________________ 107 

hy enlistment in another regimenL____________________________ 107 
evilictKe of, after plea of guilty ________________________________ 31,3:l 
form for charge of ____________________ ________________________ 134

in tillle of P('IU'(', not a capital offense _________________________ ..W, lOn 
linIits of pnnishIllPnL_____________________________________ :.... ___ 1) 1 
off{,flse of___ .. ______________________ • _____________________ .__ lOn, 107 

offense of alh-ising or persuading ___________________________ .__ 107 
prc\"iOtl8 ron victions of_____________________________ •__________ 51,!)~ 

statute of IimitatioTl for ______________________________________ 3:3,1l!J 

llischarge. tll,honorable' 
form for sell tt'l1f'e of_________________ ______ ____ ______ ______ ____ 1ii5 

of an ollicer for cowardice or frautL____________________________ 118 
of po:")t noncollltlli:-isioDf'd staff anti hospitailStt>ward _____ ________ 48 

on account of rOllvi<:tioll of two or more off(,th;t!s _:- ___ "___________ 58 
on aCt'ount of prl'vious cOll\'ictions_____________________________ 58 
postponen",nt of date fixed by sentene" ________________________ 6., 

lIi.cbarge frolll sen Ice , 
how made __________________________________ __________________ 99 

llismlssal' 
lly court-martial.. appointed by division or brigHt}e cOillmantler___ l~O 

for cowardice, etc. , wlwre published ___________________________ lIB 
ill time of pellce. twntence confirnwd _____________ ______________ 119 
of general officers _ _____________________ _______ __________ ______ l:!O 

SIlSlwllsion of sentence oL ____________________________________ 6:',120 

Illsobedlence of orders, 
involving fkfiau('(' of noncollllllisSlOlU'U officer ___________________ 55 

of a eon I lI.et surgeon, etc_____________________________________ 131 
of a lloneommissioned ollieer. form for ('ilaIS" ____ ______________ 1:17 

of a nOII('ommi-;~ioIl(~d onic'pr, offt'use ulltll'r bid Alticle _________ 131 
of a sf'ntiuel, linllt of J1ulli~llIHt'lIL_______________________ .______ f)1) 

of an otliccr etc. c)lH'lIiug fray, limit of IJl1tli~hIlH'IIL___________ 5:2. 
or an officer t'tc '1lleJling fray offl'n~c oL_____________________ 1O:t 
of an ollieer, fOlln for c(H"ge ______________________ .____________ 1:11 
of au officer, OffPllSt-' of ______________..: _____________________ .____ IO:t 
sifilvle neglect uf ,landllIg 01'<1,·,. _______________________________ 131 

IIlsorderly conduct in quarters, 
liIlIit of Jill n ish IlI ..n L ____ ____________ ____ ____ __________________ 56 

IIIsorders and neglects, 
Off('I1S('8 under Bid Article _______________________________ ______ 111 

llisposltlon of records, 
of general con I'ts___ _ __________ ____ ____________ ____ ____ ________ 72 
of in f.rior euurls__ ______ ____ _________________ _________________ 73 

IHsrespect: 
I'PganiIng Pn't;itit'llt, etc_, offt'lise of ____________________________ 102 
to l't mmalldiug otHcer, Hmit 01 pnnisullll'nt ____________________ 52 
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Disrespect-Continued. Page. 
to commaluiing officer, offense of ________.. ______________ ________ 102 
to sentinel, limit of punishment _______________________________ 56 

DI vine service: 
irreverent behavior aL ________________________________________ 107 

officers, etc., recommended to attelld___________________________ 107 

Double amenability: 
in rase of disorder near post ___________________________________ 56 
to civil and military jurisdictions ______________________________ 14 

Drunkenness: 
at guard mounting____________________________________________ 17 
at post or in quarters, limit of punishment _____________________ 56 
on duty, forlll for chnrge__________________________ ____________ 133 
on duty, Jimits of punishnH'nt __________________________________ 54 

on duty, offense under 38th Article ___________________________ 17,105 

DrunkeunesR and disorderly conduct: 
form for cbarge_____________ __________________________________ 137 

limits of punishmenL,________________________________________ 5G 

near post causing conviction by civil authorities________________ 56 

Duel: 
cballenge to figbL______ ______________________________________ 103 

sending, accepting challenge, etc ______________________________ 103 

upbraiding for refusing challenge______________________________ 103 

Duty: 
conniving at hiring ___________________________________________ 105 
biring_____ ______________ ____________ ____ ____ ____ ____ ____ ____ _ 105 

EWects: 
of deceased officers and soldiers ______________________________ 122,123 

of escaped prisoners___________________________________________ 68 

Embezzlement: 
of United State. property_____________________________________ 54, III 

offense under 62d Article, limit of punishmellt__________________ 55 
specifications for, to state ,'alue of property___________ __________ 55 

};nemy: 
correspondence with ___________________________________________ 106 
misbeba vior before_______ ________ ____ ____ ____ ____ ____ ________ _ 106 
relieving, harboring etc _-:______________ ________ ____ __________ 106 
trading "'ith__________ ______ ____ ________ ____ ____ ____ ____ ____ __ 123 

Enlistment: 
fraudulent, definition oL______________________________________ I4 
fraudulent, forms for cbarg(>s________________________________ 134,138 
fraudulent, limits of punishment ______________________________ 55 

fraudulent, offense under ~2d Articlp.___________________________ 112 
oatb of _______________________________________________________ 98 

of certain classes prohibited ___________________________________ 98 
unlawful, penalty for making _________________________________ 98 
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Escape of prisoner: Page. 
disposal of effects of prisoucr___________________________________ 68 
t>ffect on jurisdiction of court __________________________________ 15 
forID for charge for suffering __________________________________ 137 
limit for suffering____ ____ ______ ____________________ ___________ 56 

Evidence: 
common law rules of, ordinarily followed_______________________ 44 
proceedings of court of inquiry as______________________________ ]22 

Examination of witness. See Witness. 

Experts: 
employment and pay of _______________________ ________________ 42 

Exposure of person: 
limit of punish ruent ____ ________ ________ ________ ____ ____ ______ 56 

False alarms: 
venalty for creating_________________ ___________________________ lOti 

}'als. certlficat.: 
penalty for signing _________________________________ __________ 101 

}'alse muster: 
pena.lty for making __________________________________________ 99,101 

pt.·nalty for signing, etc., roll containing _______________ ________ 11>1 

Fal.e report: 
by noncommissiolleu officer, limit of punishment _______________ 56 

False return: 
penalty for making ___________________________________________ 99 

Fals. swearing: 
distinguished from perjury ______.______________________________ 140 

limit of punisbmcnL__________________________________________ 55 

Fees of witne... See Willless, 

Finding: 
in case of virtual acquittal ____________________________________ 46 

of guilty of lcss(~r kiulired offense ___________________________.._ 45 

of guilty of part of sp(~cificlltion_______________________________ 45 
of guilty under general instead of specific article ___________ ___ 46 
reviewiug autbority can not cbange____________________________ 46 

Fine: 
as a punisbment ____________________________________ __________ 48 

See F01jeitllre of pall. 

Flogging:
prohibited ___________________________________________________ 48,118 

}'orcing a safeguard:
offense of_______________ ____________________ ________ __________ 109 

}'orfeiture of pay: 
as a punisbrncnt!________________________________________ ••_..__ 48 

can ue made only ill favor of Uuited States _____________________ 49 
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•'orfrlture of pay-Cootinued. P.~I'. 
f(lf irreverent b('havior ___________________________ . ___________ 107, 1(1~ 
for profanity_____________________. _____ • _____________________• lOR 

forms for "l'ott'IlCes 10_________________________________________ 165 
of amount paid for apprelwllsion __ 490". ______ • __________••• _______ 

remission of sentence._____________________ . __________ . __ ._.___ 61) 

Forgery: 
under 60th Article, limit of punishment.________________________ 5-t 
under ()2d Article, limit of punishmcnL________________________ fin 

Former trial: 
IJIl'a of _____ • ____________________________________• ________ - __ . :~:! 

Form.: . 
for accounts of civilian witnesses ______ • _____________________ 171,17:3 
for accounts of frportprg ______________________________________ ]77 

fo" charges _________________________ ______________________ ____ no 
for in t(>rrogatories alit! <.h·positioll ____________________________ 1(j!), 1 il) 

for monthly r('port of summary court casc:L____________________ l,lj(j 

for mcord of sUJUlIlary courL__________________________________ 154
fur record of garrison court__________________________________ 156,157 
for record of general courL____________ ._______________________ . 142 
for record of r('ginwntal court _________________________________ 15~) 

for return to haul'as corpus of State court _....:____________________ 1St) 

for return to haLeas corpus of ClIited States court ______________ 179 

for revision of record, genera.l courL___________________________ 153 
for sentences _____ ____________________ ______________ ______ ____ 164

for special order publishing proCt·ed,ngs____________ ~___________ 17~ 

for statt'IlH'nt of Benke _________________________________ .. _____ 1+1 

for suhpu-',na dtlres leCltlll _____________ __ ..:_______________________ If6 

for suIJpo:·na for drilian witlll'SS ___________ ________ ____ ____ ____ 166 
for suupu>nll for dl'positiolJ ____________________________________ . 167 

for SUlllllWlIS for milital y Witll{>SS ______________________ ____ ____ Hi5 
for Burgeon's report ou allegt'd deserter ________________________ 141 
for warrant of attachmenL ______________________________.. __ ___ !ti8 

Fort L(>av(,I1"'·orth. Kans.: 
Ilt'nitcntial'Y for general prisonel'8 ______________________________ 64,65 

Fraud: 
administration of oaths in iov('stigatioll oL____________________ ;}O,1:28 
offl'lIses of, under 60th Article _________________________________ 110 
officer disll1 i:~sl'd for ______________________:. __________ __________ 118 

Fraudulent enlistm('llt. See Ellli~tlUent. 


Frays:

po,,'er to quell __________ ____ __________ ____ ______ ____ __________ I1J2 

refusing to Obey officer, etc" quelling, limit of puuishmenL_____ 5i 

Gambling: 
ellcouragement .of, uy noncom. otticer, limit of punishmi~nL_____ 56 

Garrisoll court-martial. See Cuuris-nlm'tiui. 

Garrl.on I,risoners: 
who designated as _________________________________.. __________ 67 

http:Garrl.on


I~DEX. 201 

General and "llOcial orders: Page. 
RS part of writh'n military law_________________________________ 6 
1>11 blish ing pror('c'<lings____________ ~__. ______ __________ ____ ____ 66 

{;eneral court-martial. See Courts-martial. 

General oUicers: 
power of, to conven,' courts____________________________________ l:l 
sentenc('S rl'garding________________________________________.___ 120 

(;ellera I prlsonrrs:
t"xlllllillCd when released ______________________________________ 69 

ju risdictioll oyer__________________________________________ 15,80, 126 
who dctiignatt'd as ____________________________________________ 67 

Hood conduct in contillem{'nt:
abatl'Ull'llt for ________________________ ________________________ 68 

Good order: 
officers to kepp, in tbt'ir C')lIIl1l1l.uds ____________________________ 108 

Grievances: 
~_of officers __________________________ ____________ ____ ________ 104 

of soldiers____ ____ ____________________ ____ ____ ________________ 104 

redress for___________________ _________________________________ 104 

Guard: 
drllnkellness on, form for cIJarg" ______________________________ l:l:l 

drullkpunelSs 011, limit of puuisluuent ____________ ______________ 54 
()ruukt'lloess on, offense of ____________________________________ 105 

for prisoners cou\,ey"d to pillce of cOllfinelll"IIL_________________ till 

mpml)('r of, drInking with prisoner, limit of punishml'ut ________ 5fi 
llrisOlll'lS deliven·iJ to, charges ngainst ________ --______________ _ 

Ilrisolll'rs UlHl('r charge of, when released ________ -------------
quitting, fol'lU for charge______________________________________ 1:33 
quittillg', limit ot punishmellt _________________________________ ,54 
(Ju itting, offense of__________________ _ ___ ____ ___ _ __________ ____ 106 

(luardduty: 
as a puuisbmeDt, forbiddell __________ ~_______________ __________ 49 

Guard mounting:
dlunk at, limit of plillisllmeuL _____________..__________________ 5-1 

Haheas corpus:
forms for return to writ of __________________________________ 179-181 

instrudions as to returns__________________________________ :15,70, un 
minority 1\8 a ground for, brief_____ . ______________________ ____ IH~ 

otlicers served With, action required ____________________________ 35,70 
writ issued by State court _________________________________ 31i, 70, l~O 

writ Issued by Uuited States court ______ . __________________ 35,70,179 
Wl'it issued III Philippmes, etc ____ .________________ ____________ 71 

Harboring:
je6('rter ______________________________________________ ---- ---- 107 
enemy ______ ______ ____________ ______________________________ _ 106 
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Hard la bor : Page. 
as a punishment _______.. ____________ .._______________________ .__ 4~ 

forms for scntenct-'S to _____________________________. ________ .__ 165 

power of inferior court to award _______________________________ 115 

IIlrlng duty. See Dilly. 

110.... : 
Bmit of punishment for losing or spoiling ______________________ 52 
limit of puuishnlent for selling ______ __________________________ 52 

of'f('DSe of selling, etc______________________________________ ____ 101 

1I0sIlltal cook: 
limit of punishment for absence from duty as ____ ______________ 55 

1I0spital serg"ants, 1st class: 
arrf'st of______________________________________• __ .________ _ 

confint:'nlcnt of ______________________ • ________________._._____ _ 
jurisdiction over____ . _________________________________________ 15 

may be discha.rgel), but not reduc(>(L __________________________ • 48 
plJnis nillen t of _______________.__ ___________ ___________________ 48 

1I0urs of session: 
artic1e prescribing, repealed _.___________ ~_.. ___________________ 117 
not to interfere with routine duties __• ____________ • ____ ________ 21 
of sUlllmary courL___________________________________________ • 78 
record of _ __________ ______ ______ ________________ _______ ________ 143 

Indecent exposure:
limit of punishment __________________________________________ 56 

Inferior courts· martial : 
courts so designated___________________________________________ 12 
disposition of records of _____________________________._____ ____ 73 
instructions regarding _______________________________________ • 12 
punishing poWt·l"_________________________________ _____________ 115 

Inquiry, Courts of. See Courts of iWltdr!l. 

Insane or Intoxicated person:
enlistInen t of_____________________________._____ __________ ____ 98 

Iusubordlnatlon: 
toward noncommissioned officer, limit of punisbmcnL_____ ..____ 55 

Interpreter: 
employed oy order of court____________________________________ 27 
oath of ______________________________________________________ , 30 
pay oL_________ ______ ____________ ___________ _____ ________ ____ 27 
record relating to____________________________ .. ____._______ ___ _ 145 

Interrogatories and d~posltlon. See Deposilion. 

IntroducIng liquor Into camp, etc.: 
limit of punishment __________________________________________ 56 

Irons on prisoner: 
as a punishment ______________________________________________ 48,49 

removed on arraignment______________________________________ 21 
reported to department commander ____________________________ 67 
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Irreverent behavior: Pa!,:e. 
at di vine service _________________________ . __._____ ._____ ___ ____ 107 

Joint charges: 
when allowed_______________________ ____________ ______________ 17 

Judge-Advocate (Jeneral: 
applications to, for copies of reconli_____________________. ______ 72 
corre~pondence with ___ .. ______• __________________ . ____________ 72,7:i 

procepuillgs in certain cases forwarded dirt'ct to ________ .. ________ 72 

r(>viscs and pn~serve8 records of general courts__________________ 7:l 

Judge-ad vocate of court-martial: 
ftppointed by whollI __________________________________________ 20,1 H 

authorized to RtlJl1inister certain oaths ____________ • ___________ is, 11 j 
challenge of member of court·martial by _______________________ 27 
correction of charges by_______________________________________ 23 
duties of ________________ ____ ____ ____ _________________________ 2:1 

new judge-advocate, recQrd regarding__________________________ H:l 
1I0t challengealJle • ___________• _________________.. ______ ____ ____ 28 
oath oL___________________________________________ . ____ . _ .. __ _ 20 

subpoenas by, how senL_______________________________________ 34 
8ubscril)(>~ daily record, etc ____________ .. _____________-_________ 2-1 
warrant of nttacbmPllt issued hy ___________________________ .__ 3.> 

withdraws when court is cloRl'd________________________________ 25 
witnesses summoned by __________ •_________________ .__________ 33 

Judge-advocate of dellartment: 
authorized to administer certain oaths .___________________ . ___ 30,117 
custodian of records of inferior courts _________________________• 73 

Jurisdiction of courts-martial_ See CvuI·ls-marlial. 

Larceny: 
by soldier from civilian___________________ ~ _____ ~______________ 18 
forms for charges of __________________________ ._____________ 135,139 
offense of, in time of war_____________ ~ .. _____ ._________________ 109 

offense under 62d Article, limits of punishment _________________ 55 
specifications for, to state value of property_______ _______ ___ ____ 55 

La w of hostile occupation:
definition of _________________________________________________ _ 

Laws of the land: 
municipal ordinances, part of_________________________ .~________ 109 

Leaving post:
form for charge__ ~________________________________________ ____ 133 
offense of_____________ ____ ____________ ____ ______ ______ ____ ____ 105 

IJeu'd exposure:
limit of punishment_________________________________________ ._ 56 

Umltatlon, Statute of: 
advantage of, how taken ______________________________________ 33 
effect of, on jurisdiction _______________________________________ 3a. 
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JJ[mits of punishment. See lIIa./'ilillfllllimits o!puui"lHuenf. l)n~e· 

Liquor: 
introducillg into camp, etc., Jilllit of punishment _______ ________ .5fi 

Log: 
punishment by carl'yiug Iwavy, proldltitl'<i _____________________ 49 

I,oslng or "polling: 
accouterlllents or clothing, through ll('glect,lilllit of }.HlnishnH'uL_ . 52 
acconterllwnts or l"Iothing, through nt.'l<dt'('t, OIlt-IISl' of __________ 101 

horse or "rmB, throngh "egll'ct, limit of (1lIIiishllleIlL___________ 52 
horse or arms, through neglect, offeu.se of ______________________ 101 

),08S of rank: 
as a punishment __________________________.. ___________________ 48 

I,ylng out oftluartrrs: 
ofi't:'ust" of_________________________________ ________________ ____ 101 

lIansla ughtrr: 
offellse of, ill tillle of war_______________________________________ 109 

under 62d ..,\I'ticll~, limit of pllllish1llenL________________________ 54 

March: 
different corps, etc., on the ________________________ .____________ 122 

Marine Corps:
deserter froID ______________________________• ____ ____ __________ 33 

otlicenJ of, as nWllloers of courts ________________________________ 11 

Marking: 
as a punishment, forbidden ____________ ... ______________________ 48,118 

Martial la .. : 
as a dOlllcl'3tic fact, detinitiun of _____________________________.__ 5 
as applied to the Army, definitiun of ___________________________ 

Maximum limit of punishment: 
by wbom prcscribed • _________• _______________________________• 50 

(·f'feet of previous convictions on . ______________________________ 57,58 
for d1':"5ertion _______________________________________________ • __ 51,5H 

for of'felll'3CIi in gel1eraL________________________________________ 57 
of noncommissioncd officer ________________ ________________ ____ 58 
of soldier convicted of several off(,lls(>s______ .___________________ 58 
offenses not mentioned ________________________________________ .5~ 

Mayhem: 
offense of, in time of war ______________________________________ 109 

Med leal olllcrr: 
arrest of_____________________________________________________ _ 

report of, in case of desertel' ___________________________________ 20 

rt'P01-t of, iu case of general llrisoner ___________________________ 69 
report of, form for ________________________________.____________ 141 

http:offeu.se
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Jlembers of courts·martial: Pag •. 
absent, communicate cause to judge-advocate___________________ :l2 
ahsent during eyidt'lIce, not to sit______________________________ 28 
Rssembling of_____________ ____________ ____ ____ ____ ___ _ _ _______ 21 
hehavior of ____________________________________________..__ ____ 22 

court can nut excuse from sitting ______ .___ ____________________ 2R 

duty of judgc-ad"ocate to as('('rtain cause of absence oC_________ 14:l 
liable for otlier du ty ___________________________ .. _____ _____ ____ 2i 

named in order of rank_____________ ___________________________ 22 
new member _________________________________________________ 1)2 

oath oL ____ ____ ______ ______ _____ _______ ______ ____________ __ __ 2$ 

qm'stiolls by, how rl'cord(·d____________________________________ 147 
quorum for geneml court _______________ ____ __________________ ]2 
"pating of ______ .._______________________ ._____________________ 22 
uni fortn of _____ . _______________ _____ ___ ___ _____ ___ ___ ____ ____ 21 

votes of, how KiYell ____• ________ • _____________• _ _____ __ __ _____ 22 
who arE;' f'1i!!;"ilJle as ___________________ ________________ ________ 11 

r 

who bplieve tllPllls('lves disiJualith'd ____________________________ 28 

Jlrmber of guard: 
drinking lil)llOr with prisoner, limit of llunislHueut. ____________ ._ 56 

.1IilItary Academy: 
cadl'ts not triabJ(' hy iufl'l'ior courts _______________________ ._____ ]5 

sllperinh~ndent Ulay convene courts for {'adets _________.________ 13 

~lilitary comrniss!on: 

obj('ct of, as miJitary trilmnaL________________________________ _ 


Jlllltary dlsril.line: 
conduct to pr('jutlke of, forms for charges ______________________ 136 
conduct to pn-judice of, how clJargcd_________________________ .. _ 17 

condul't to prejudice of, limits of pnnishmenL__________________ 54-56 

crimes, disordprs, and neglects to the prejudice C?L---------- ____ 111 

Jlili!ary government:
d('fini tion of ___• ______________________________________________ 

Military jurisdiction: 

110\\' subdivided ___________ ... ___________________________________ 

source of _____________________________________________________ 

Jlilltary law: 
defin i tion of _________________________________________ ~ _______ _ 
sources of ____________________-________________________________ 5,6 

llllltary tribunals: 
classificatiou of ______________________________________________ _ 

)Jilitla: 
not triable by officers of Regular Army _______________ __________ 11 

officers as members of courts___________________________________ 11 
officers in enited States sen'ice, rank oL_______________________ 12i 

Jllulmum: 
report if court is below ____________________________________ ____ ]i 
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Mlnoro: PO,gP. 

offensE" of enlisting, witbout consent of parents _______ .. _________ 98 

See Jlabeas corpus. 

Mlsh~havlor before enemy:
offense of_____________________________________ ____ ____ ____ ____ 106 

Misconduct In time of war: 
abandoning post, etc ____________ .___ ____________________ ______ 106 
casting away arms, etc ____________________ ______________ ______ 106 
changing parole or watchword __________________________ .___ ____ 106 
correspondence with enemy ____ ________________________________ 106 
cowardice ___________________._..... _____________________________ 106,118 

disclosing parole or watchwOl'd, etc____________________________ 106 
false alarms ________ ______________ __________ __________________ 106 
forcing safeguard ___________________________________ __________ 109 
intelligence to enemy ___________________________________ ______ 106 

misbehayior before enemy _____________________________________ 106 
pillage _____________ __________ ________ ____ ____________________ IOn 
quitting color5____ ________ ____ ____ __________ ____ __________ ____ 106 

relieving or harboring enemy _________________________________ 106 
,-arious crinles ____ ____________________ ________________________ 109 

Mitigation of sentence: 
of garrison or regimental court ________________________________ 64 
of general court ______________________________________________ 6t,65 

of prisoner long ("on fined before triaL__________________________ 66 
of summary court_________________ ________ ____________________ 77 

Motion to strike out: 
actio1l of court in case of ____ .... ___ ____ ____ ______________ ________ 20 

Municipal ordinances: 
part of "laws of the 1and "________________ ____________________ 109 

Murtler: 
offense of, in time of waL_____________________________________ 109 

Muster, false: 
offense of making____________________________________________ 99,101 

offense of signing, etc., roll containing _________________________ 101 

Must~rlng: 
persons not soldiers as soldiel1L ____ ~___________________________ 99 
receiving money, etc., for ___________________________________ _ 99 

llutlny: 
beginning, exciting, etc_____________________________ __________ 102 
compelling commander to surrender _. ________________ ~________ 106 

failing to report aDd suppre8S__________________________________ 102 

Xavy:
deserter from _______ ____ __ ____ ____ _____ _____ __________________ 33 
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Neglect of doty: Page. 
by sentinel, limit of punishmenL______________________________ 56 
causing damage to public property______________________ .______ 101 
form for cbarge of ____________________________________________ 1:17 

in failing to care for captured property_~_______________________ 100 
in failing to surrender criminals _______________________________ lOll 
to tbe prejudice of good order, etc ______ ___________________ ____ 111 

New member: 
if evidence in, not to sit _______________________________________ 28 
record regarding________________ ____________________ _____ _____ 02 

Noisy or disorderly conduct in quarters: 
limit of punishmrnt.___________________________________________ 56 

Nolle prosequi: 
court can not order ___________________________________________ 20 
judge-advocate can not entcr __________________________________ 23 

Noncommissioned olllcer: 
abuse of authority by, limit of punishment _________________ ____ 5H 
arrest by, under 24tb Article __________________________________ 102 
arrest of ___"_. __ • ________________________ ______ _____________ ____ 8 
confinement of ______________________________________________ _ 

disobedience of orders of, charged under 62d Article ______ ______ 131 
disobedience of orders of, fOnD for charge __________ ________ ____ 137 
disobedience of orders of, limit of punit;;bment __________________ 55 
encouraging gambling, limit of punishment________________·____ 56 
insubordimttion to, limit of punishmenL_________ ____ ____ ______ 5i> 

jurisdiction over, by general court_____________________________ 15 
jurisdiction over, by inferior court.___________________________ 16,126 
limit of punishment of ________________________________________ 58 

making false- report, limit of punishmenL________ __________ ____ 5f) 
pl~ni8hments for 48 

reduction of, by summary court _______________________________ 77 

reduction of, post noncommissioned stan, etc ___________________ 48 

using threatening or insulting language to _____________________ 55 

using viole~ce to, etc., when quelling quarrel__________________ 52 

Oaths: 
court must be sworn at each triaL_____________________________ 28 
for purposes of military administratioIl ________________________ 30,117 
in investigation of frauds, etc ________________________________ 30,128 
of enlistmellt _________________________________________________ 98 

of memuers, judge-advocate, etc., of courts-martial _____________ 28-30 
of members, recorder, etc., of courts of inquiry________________ 83, 1~1 
procedure during administration of ____________________________ 29 
profane, penalty for using________ ,.____________________________ 1(18 
to deposition __________________ ____ ____ ____ ____ ____ ___________ 39 

Objection: 
to question bow recorded______________ ________________________ 147 
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Oft"ense: Page. 
act as both civil crime and military _______________________:-____ 14 
against llcrson or property of civilian __________________________• 109 
joint charges fOL_____________________________________________ 17 

jurisdiction as regards ________________________________________ 15 

no person tried twice for same _________________________________ 118 

not capital and to the prejudice, etc____________________________ 
ordinary, limit of punhshment fOT______________________________ 

111 
fil 

penitentiary _________________________________________________ .~O, 118 
statute of limitation for ______________________________________ :33,118 

OHlc~r : 
charged with crime to be nrrestcd______________________________ 6,112 

in arrest fUTnislwd copy of charges_____________________________ 7,113 
jurisdiction over retin'd _______________ ______ __________________ 14 
mt'aning of word in Articles of 'Var____________________________ 98 
retirement of. Sl'e R(,tiremellt of o.tficer~. 


to keep good order in his command ____________________________ 108 


OHlr~r of da y: 
duties respecting prisoners and chal'ges________________________ _ 

Orders: 
convening. See ('ot/fellil/O order. 
genert'll aud special 111l11lishing pTol"eedings _____________________ 67 
llPglt.->ct to cotnpl)" with standillg _______________________________ 131 

of contract surgeon, t'te., disobedit'nce of _______________________ 131 

of a noncommissioned officer, disohedience of _____..___________ 131,137 
of an officer, disohedience of ___________________________________ 102 

of an officer, disohedi(,llce of, form for chargc___________________ 131 
trials by summary court not pUblished in_______________________ i6 

Organization: 
of courts-martial______________________________________________ 20 

Pardon: 
by the PresitlenL_____________c_ ______________________________ 64 
by the- reyiewing authority ________________________________ 64,77, 1:W 
of peniten tiary prisoners ____ _______ _____ ____ ____ _________ _____ 6-1 

Parole: 
pt'nalty for changing________________________________ __________ 106 

Pay: 
false certificate relating to, penalty for signing__________________ 101 
forfeiture of, as a. punishment _________________________________ 48 

forfeiture of, ouly in favor of rnited States_____________________ 49 
of civilian witness, giving deposition ___________________________ 40 
of civiliall witness____________________________________________ 42, 127 

of civilian witness, tent1(~r oL___________________________ 27,34,42,127 
of interpreter ________________________________. ____ ____________ 27 

of officer, suspension oL_______________________ ________________ 118 
of reporter _________ _________ _______ ____ ______________ ________ 26 
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Pay-Continued. Page. 
of reporter, form for __________________________________________ 177 

of soldier awaiting sentl'nee ___________________________________ 66 

of solJ.icr can not be assigned by sentence ______~_:__ ::_________ 49 
of solrlier, dcteution and retention not R.uthorize(L______________ Iu5 

Pay Departlll~nt: 
civilian witness paid by ___________________________ 37,43;127,171-177 
forms of, for account of civilian witness ______________________ 171,173 
fOfm for account of reporter ___________________________________ 177 

instructions regarding payment of witness____________________ 174-177 
interpreter and reporter paid by________________________________ 27 

Peultcn tlary: 

clemency for prisoner confined. iu______________________________ 64 
confinemellt in, limit of _______________________________________ 50 

confinement in, offenses punishable by ________________________ 50,118 
erroneously designated in sentence___________~_________________ 65 

for military prisoners, at Fort Lea.venworth, Kans__________ ____ 66 
seutt-nce to cOllfilwmcnt in, mitigation of ______________________ 65 
sentence to confinenH'lIt in, what to state_______________________ GO 
s{'ntence to confinement in, when It·gaL________________________ 60 
unless Sf'lltence I\uthorizcs! confinement in, illegaL___ __________ 6,) 

when dppartment commanders may designate___________________ 66 

Perjury: 
false swealing di8tinguished frol11______ ______ ______________ ____ 140 
form for charge_______ ____________ __________ __________________ 140 

limit of punishmenL ___________________________.______________ 55 

Persuadlug soldier to desl'rt: 
limit of punisbmenL________ ________________ ______ ____________ 54 
offense of_____________________________________~------- ________ 107 

Plea: 
accused stands mute__________________________________________ 32,117 

of guilty! statement inconsistent with ____________~_____________ 32 
of guilty, testimony after________________________________ ______ 32 

special, of flecolld clllistmenL__________________________________ 33 
speda.!, of statute of limitation_______________________ __________ 33 
special, procedure in case of ___________________________________ 32,33 

8pecial, to the jurisdiction, etc_________________________________ 32 
special, in abatement or in bar_________________________________ 3i 

l'ost: 
n bandoning, etc_ ____ ____________ _____ _________________________ 106 

sentinel sleeping on or leaving_________________________________ 10;') 
sentinel Hleeping on or leaving, forms for cbalges_______________ 133 

Post commander: 
charges laid before the________________________________ ________ 19 
charges usually presented to, by old officer of day______________ _ 

3009-14 
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Post commander-Continued. Page. 
determines when and what cases go to summary court __________ 75,78 
forwards charges for serious offenses _____________ ______________ 19 
forwards completed proceedings of certain courts _______________ 7:l 

furnishes company commanders copics of summary court f£>cord_ 79 
furnishes detail to execute warrant of attachm(>ut______________ 35 
may use discretion regarding trial for minor offenses______ ______ 78 
must act as summary court in cert..'l.in cases_____________________ 74 

must personally investigate charges forwanlc<.L_________________ 19 
Tefers charges for minor offenses to summary courL_____________ 19 
reports number of cases tried by summary courL_______________ 73 

Post noncommissioned staff: 
may be discharged but not reduced ____________________________ 48 

unless they object, Dlay be tried by inferior courts _____________ 16,126 

See also Noncommissioned officer. 

Postponement: 
applicatlon for, when rnade_______________________________ "____ 30 
exu'uded delay wanted ________________________________________ 31 

on account of absent witness_"__________________________________ 31 

Post return: 
officenl who act as summary court, reported on _________________ 79 

Precedence: 
military ordinarily gives, to civil courL________________ ____ ____ 14 

President of a conrt-martlal: 
duties oL_____________________________________ ._______________ 23 

the officer highest in mnk on court ____________________________ 23 

President of the 1:nlted States: 
as confirming authority _______________________________________ 64,72 
as convening authority________________________________________ 12,13 
as reviewing authority _____________• __________________________ 63,64 

limits of punishment prescribed by__________________ .. __________ 50 
may order courts of inquiry ___________________________________ 121 
must appoint court in certain cases ____________________________ 13 
pardoning power of _______________________________________ _ ___ 64 

proceedingfJ of courts appointed by, forwarded to Secretary of 
War _________________ ______________________________________ 72 

proceedings of courts to be confirmed by, furwarded to Judge-
Advocate General ___________________________________________ 64,72 

using contemptuous words regarding __________________________ 102 

Previous convictions: 
by civil court, inadmissible ____________________________________ 47 
by courts-martial, evidence oL______ ~__________________________ 46,57 
consideration of___________________________ ______ ____ ____ ______ 19 
consideration of, by sUlllmary court ______________ .______________ 76 
effect on punishmellt___________ ~______________________________ 47,57 
eviuence of, how recorded ___________________________________ 151,154 



INDEX. 211 

Previous convictions-Continued. Page. 
evidence of, submitted with charges_________________________ 19,57,76 
evidence of, wben admissible __________________________________ 57 

evidence of, when received by court____________________________ 47 
meaning of ________________________________________. __________ 46 

not limited to those for similar offenses_________________________ 41 
proper evidence of ____________________________________________ 47,57 

Prisoners: 
abatement aUowed____________________________________________ 68,69 
confinement of, after trial _________________ ____________________ 67 

confinement of, before trfaL____________ . ______. _____________._ 
counsel for _______________ • ___________________• __________.____ 25 
duty of officer receiving______________________________________ _ 
escaped, effects of _____________________________ ____ ____________ 68 

tm'warded to place of confiuemenL_____________________________ 67 
general,.physically examined when released__.._________________ 69 
not to be arraigned in irons ___________________________________ 21 
penitentiary, c1ernenC)l' for_____________________________________ 64 

placed in irons, report regardillg.._____________________________ 67 
releasing without authority, offense 01: _____ ____________________ 113 
report of, when and by whom madc_________________________ _ 

suffering, to escape, form for charge __:...__________________ ____ 137 

sufft1ring, to escape
l 

limit of punishment for____________________ 56 
when to be separated________________________________ __________ 8,9 
without charges against, when rell'ased ___________..____________ 9 

Procedure of courts-martial. See COIO'ls-mm·lial. 

Proceedings of courts.martlal: 
action on, hy reviewing authority_________• _._______.__ ________ 63 
application for copy of ____________________________________ ____ 72 
appointed by the President ____________________________________ 72 
authentication of ______________________________________________ 24,61 

communications relating to________________________ ____________ 72 

general, revised by Judge-Advocate GeneraL___________________ 72 
general, where filed and kept __________________ _______ _________ 72 

inferior, where filed and kepL_________________________________ 73 
orders, general and special, pubIishing_________________________ 67 
orders, publishing, how dated__________________________________ 66 
requiring confirmation by the PresidenL _______________________ 64-,72 

See also Record ofproceedi"gs, 

Proceedings of courts of Inquiry:
authentication of ____________________________.____ ____________ 122 

record of, as evidence ________ . ______________________. _____ ____ 122 

Profanity:
penalty for using _____________________________ :_______________ 108 

Prosecu tor: 
can not convene general court _________________________________ 13 
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Provisions: Page. 
\'iolence to persons bringing, to camp ____ ~___________ ______ ____ 108 

Public store.: 
taken from enemy, secured for United States __________________• 100 

Punishment: 
ball and chain ____ •_________• ___• _______ ._____________________ 41'\ 
branding prohillited ____________________• ___________________ • 48, 11~ 

by car~ying heavy log_________________________________________ 4!1 
discretionary or fixed ___ . _______ • _______________________ . ____ • 4H 

effect of previolls convictions 011 ______ • __ . __ . ____ • __________ .__ 5i,5H 
flogging forbidden • _____ • _____ • ___.. __________________________ 48, 118 

for contempt of courL. __________ . ___ • ____________• ______ ._ .___ 1Hi 

forfeitnre, in fayor of United Statf's only _______________________ 49 
for ofticprfL __________________________ .______________ __________ 48 

for soldiers ____________________ .. ____________________________ _ 48 
guard duty, as, forbidden _____.. ________ .... ________ .________ 4f) 
imprisonment beyond term of enlistmenL_____________________ 1-1,126 

limits of. See .Jhtj·illlum limits o.f. 
of post 11Onnmllllissioned staff allll hospital ~gt8. (1st c1a...;;;s) ______ 48 
proper smoun t of _______________________________• __.___________ 4S 
peni tf'n tial'y ______________ r_ 50, 118 

power of rC'yiewing authority ret'lll'ctiug________________________ fit, Gfi 
solital'Y coufillement ____________________________________ • _____ 49,59 

tmbstitntions for pl'escrib(·d _____________..__ . __ ._________ .. ___ ____ 59 
ta.ttooing forbidden __________________________________________ 48,118 

l/uar"I.: 
authority to quell_____________________________________________ lOi 

rehl:-;ing to ob£')" noncom. oHicer quelling, limit_________________ 52 

I/uarters: 
lying out of, without leave ____________________________________ 104

l/ulttiD!\" guard:
form for cbarge__________________________________ . ____________ 133 
linlit of punishment ________________ ____ ____ __________________ 54 

offeuse of____ ____ ____ ____ ____ ____ ____ ____ ____ ____ ________ _____ lOG 

I/uorum: 
for general courL___________________ __________________________ 1~ 

Hank: 
loss of, as puni:"ihmcnL________________________________________ 4~ 

of IlIl'ml,ers of courts__________________________________________ ~2 

of militia otlkprs on duty with regulars ____________________ ____ 122 

of regular and volunteer officers ____ ___________________________ 1~~ 

sutilJension f(,om _____________ '-________________________________ 48 

Hape: 
offense of, in time of war____ ________ __________________________ 109 

Uecommendatlon to clemency: 
Hot to be embraced in sentence __________________________ ______ 62 
wbo should sign ____________ .__ ._______________________________ 63 
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Record of Ilroceedlngs: Page. 
accurate, to be kept__________________________________________ 61 
accused entitled to copy oL____________________________________ 121 
application for copy of ________________________________________ 72 
authentication of _________________________________________ 24,61,122 
copy, if furnished during trial _________________________________ 26 
copy, carbon, bow authorized _________________________________ 27 
copyable ribbon to be used _______________________________ .-__ 61,142 
daily, subscribed by judge-advocate ____________________________ 24,61 
disposition of ______ ___________________________________________ 72 

documents made ]lRrt of_______________________________________ 150 
forma for. See F01'1HS. 

forwarded to rCYiewing authority______________________________ 24 
hours of session noted in ________________________________ 143,152,156 
must contain a complete history of case ________________________ 62 
of closed session ____ ____ ____ ______________________ ____ ___ _____ 62 

of summary courts, copies furnished ___________________________ 79 
presence of members, how recorded ____________ ________________ 143 

previous convictions, evidence of, recorded ___________________ 151,154 
reading of record of preceding day ____ _________________________ 61 

recommendation, where recorded ______________________________ 62 
revision of ______ .___________ ______ _ _ _____ ______ __________ ____ _ f)3 

statement of accused, when written, signed, etc_________________ 150 
statement of sen'ice--not part of record ________________________ 6~ 

See also Proceedings of CQuJ"fs-mm·tial. 

Recruits: 
articles of war to be read to ___________________________________ 98 

Redress of wrongs:
of citizens ___.____________________________ ____________________ 108 
of officers _____________________________________ .. ______________ 104 
of soldiers ___________ . ________ ____________ ____ ________________ 104 

Reduction to rallks: 
as a punishment _____________________________________________• 48 
by summary conrt _______• _______• ____________________________ 77 

form for sentence fOL_________________________________________ 164
in case of previous con\'ictioDS ________________________________ 58 
of first-class privates ______________________ .___________________ 58 
of noncomIllissioned officers ___________________________________ 58 

prohibited as to post noncom. staf! and hospital sgts. (1st class) ___ 48 

Regimental courts-martial. See Courts-martial. 

Regulations: 
part of written military law _____________________ -_____________ _ 

Relieving the enemy:
offense of ______________________________ . ______________________ 106 

Remission: 
of forfeiture ________________________________________ . _______ .. _ li6 
of sentence _______________________________________________ 64,77, l2U 
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U"portrr: Page.
how authorizcd _______________________________________________ 26, ~5 
in :-pecial CIlSPR _______________________________________________ 2ti 

no cOlJlllensation fOf, if ill GOY{,l'lllllt'nt servkc__________________ 27 
oath of____ ____ ____ ____ ______ ____________ ____ ________ _________ :)0 
pay of ______________________________________._________________ 27, Sf) 

pay of, form for account ______________________________________ 177 
sworn in each CflHC____________________________________________ 28 

Urport, fa Ise : 
by Doncommissi01H't.1 oflicer, limit of pullishlllcnL_____ __________ 56 

Uellort of summary court cases: 
torln for ________________________ ____ _ _________________ ____ ____ 156 

forwarded monthly __________________________________________ 73,126 
where filed __________________________________________________ 73,126 

Roport of "urgoon on desertor: 
form for ______________________ ________ ________________________ 141 

Ueprimsnd: 
as a punishmenL_____________________________________________ 48 

Reproachful language: 
pfC'nalty for using _____________________________________________ 103 

Uetaine.. to camp: 
ju riHd iction over ____________________ __________________________ 15 

Uetired oRicers: 
incligiLle as mcmuers of courts ______ __________________________ 11 
jurisdiction over ________ ____ ____________ ____ __________________ 14 

Uetlred soldiers: 
j urisuiction oyer ____________ __________________ __________ ______ 14 

Uetirement of ollleers: 
on finding of retiring board. See Hetirillg boards. 

011 promotion €:I:(l11lillation (ad oj Oclobe1' 1, 1890)
disability in line of duty, with higher rank _____________________ 93-97 
finding by board ______________ ________________ ______ ___ _______ 93 

finding of lJoard, action on ___________________________________ 96,97 
line of duty, meaning of_______________________________________ 93,94 

rpcord, authentication oL_____________________________________ 9ti 

Retiring boards: 
challenge for cause ____________________________________________ 87,88 

constitution and composition ________ ________ __________________ 85 
fi nding _________________________ ______________________________ 90 

find i ng, action on_____ ____________ ____ ______ ______ ____ ____ ____ 91 

finding, cause of di~alJility------------------------------------- 88,89 
finding, concl usi ve ______________________________________.._____ 91, fJ2 
fOI'IB for order and record _____________________________________ 160 

h('aring, right of otlicer to_________________________________ ____ 86 
oath of lucIllu~r8______________________________________________ 87 



INDEX. 215 

Retiring hoards-Continued. 
oath of recorder ___________ . _________________________________ . 87 

PO\\'crS of_____________________________________ ________ ____ ____ 87 
procedure of __________________________________________ • _______ 87,88 

proceccl i ngR, n)corti of_____ ____ __________ ____________ __________ 11:;0 

proceedings, carbon copies, how Rnthorizc(L____________________ 27 
recorder of ______________________________ .:__ ____ ____ ____ ______ 85 

stenographic reporter fur________ ______________________ ________ ~5 

See lleti,·ement. 

Uetreat: 
failing to retire at, off{'IH'!e of __________ • ___ • ___________ ._______ 105 

Returns: 
false, JH>nalty for making. ., ____________________._______________ !l9 
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action of the President as _____________________________________ (l3,04 
approval of sell tence _ _________ ______ ____ ______ _____ _______ ____ U3 
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can not delegate authority ____________________________________ 64

can not increase punil:;ilment awaruelL_________________________ 65 
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duty upon or interest in_______________________________________ 101 
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examination on ______________________________________________ 28,14-4 
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otlicers of, as members of court ________________________________ 11 
regular otllcen; can not try ___________________________________ 11,114 
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method of taking ______._______________________________________ 22, no 
tie _____________________.___________ ___________________ ____ ____ ~~ 

upon d(~ath !;entence _________________________________________ GO, 118 
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by 'whonl issued ________________________________________ _____ _ 3i) 
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forlll for____ ____________ __________ __________ __________ ____ ____ IG8 
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procedure in issuing __________________________________________ 35, an 
summary court can not issue _________________________ ._________ 75 
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penalty for disclo:::;ing or changing- _____________________________ 106 
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Wrongs. See Redress of wrongs. 
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