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- FOREWORD

"War Powers and Mllitary Jurisdiction" is one of a series
of texts prepared by the Staff and Paculty of The Judge Advocate
General's School for use at the School. The subject’matter of the
text constitutes the introductory course in the éurriculum, includ-
ing the historx/and”sourceé of military law, ‘its scope and Jurisdic-
tion, and the general pfinciples applicable ﬁo the exercise of mil-
itary control. |

A substantial por%ion of the textual material'first-ap-
pearedvih an éarlier'work by Major Edwaerd H. Young, J.A.G.D., "Con-
stitutional Powers and Limitations", published with War Department
approval in 1941 by the Department of Law;:Uhited Sﬁates Military
Acadenmy . |

EDWARD H. YOUNG,

Colonel, J.A.G.D.;
Commandant.

The Judge Advocate General's School,
United States Army, :

Ann Arbor Michigan,

'l-Decémber 1943,
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MILITARY LAW

DEFINITION AND SCOPE.--In a restricted sense military law is

:the_specific body'of law governing the'army.as a separate community.
In a wider sense it includes, in addition, that law which, operat- -
ing in time of war or like emergency, regulates the relations.be-
tweeh enemies, authorizes ‘the establishment and use of military
government in occupied foreign territory, and in particular situa-
tions Justifies the'exercise-of.martial law-in domesticvterritory.‘
This text is.nct-designed_to coverlevery’legal Question‘Whichj
'arises.as the resulttof:the-maintenance'and operations of-a'mili-_
' tary force. Rather it 1s iﬂtended to'set forthfthe‘hackground ana“
:fundamental concepts of military law and - Jurisdiction ’What are'-A
the_sources_of military;law? How is military jurisdiction exer-
'ciSed?;‘What are 1ts tribunals? These are some of:the questions
ﬂwhich are discussed. | \
SOURCES;J-Historically, some of our militery law existed be-
fore thevadoption-of the ConstitutiOn or the formation'of the |
lUnited States With the Constitution, however, all our publio law
b_began either to exist or to operate anew, and this instrument '
therefore is, - in general referred to as the source of the mili-;
,'tary law of the United States. 1 | |
| Under the Articles of Confederation Congress had the power
"to build and equip a navy No such broad power, however, was

granted with respect to an army Congress,was.authoriZed-only'"to

1 P. 15, Winthrop 'g "Military Law and Precedents" (2nd ed 'léeo,
Reprint). , .


http:relationa.be

Agree upon the number of land forces and t0 make reQuiSition'frdm
“each sfate for its quota". All-officers.of the army, including
general officers, were appointed by the States,'and the Federal
Government was given no control over the States! militia.2> The
fremers of the Constitution, seeking to eliminate the weaknesses
of such a syétem, gave to the Federal Government fﬁll pOwef to
\organize and maintain bbth an army and a naVy, and, in addition,
gave ‘it substantial control over the militia of the Stdtes.

| Many of the powers of .the Federal Government relating to the
| military fofceé are found in express terms in the Constitution;
others arevimplied from a conatruction of 1ts language. = Nowhere
does the Constitution erpressly si=te that there shall be a War
Power, although such & power is in fact granted in general terms
ag indicated below. | |

Expreés Constitutional Powerg.--One of the obJects of the form-

ation of the United States as set forth in the Preamble to the Con-
stitution wés*tb "provide for the common defense™. Another wasv"to
secure the Bleésings of Libefty'to_ourselves andvouf Posterity".3

A n%?ioh.which-could not wage war could not accomplish these pur- -

poses. ' Self-preservation is the first;law of national life and

2 Sec. 679, Willoughby "Constitutional Law of the United States"
(2nd Student's ed., 1930).

3 Const. Preamble.



the necessary powers to preserve and defend the United‘States are
'prOVided_in the Constitution itself.
. The pertinent provisions of the Constitution relating to war

..and military matters are as follows:

Const., art. I,_sec.'8.
The Congress shall have power:

. To pay the debts and prov1de for the common defense
and general welfare of the United States. (Cl. 1)

To declare war grant letters of marque and repris-
al and make rules concernlng captures on land and water.
(Cl 11) '

To raise and support armies, but no appropriation
-of money to that use shall be for a longer term than two
years. (Cl. 12)

To provide and maintain a navy. '(Cl. 13) -

'To make rules Tfor the government and regulation of
the land and naval forces. (Cl. 1k) :

To provide for calling forth the militia to execute
the laws of the Union, suppress insurrections and repel.
invasions. (Cl. 15) : :

To provide for organizing, arming, and disciplining
militia, and for governing such part of them as may be '
employed in the.service of the United States, reserving
to the States respectively, the appointment of the offi-
cers, and the authority. of training the militia accord-
ing to the discipline prescribed by Congress. (Cl. 16)

To exercise exclusive legislation in all cases
whatgoever . . . over all places purchased by the con-.
sent of the leglslature of the State in which the same
shall be, for the erection of forts, magazines,. arsen-
als, ‘dockyards, and other needful bulldings. (Cl. 17)



- To make.all laws which shall be necessary and proper
for carrying into execution the foregoing powers, and all
other powers vested by this Comstitution in the Govern-
ment of the United States, or in any department or offi-
cer thereof ~(c1. 18)

Const., art II, sec. 2.

_ The President shall be commander in chief of the
army and navy of the United States, and of the militia
of the several States; when called into the actual ser- -
vice of the United States. (Cl l)

-He shall have power, by and with the advice and con- .

sent of ‘the Senate to make treaties. (C1. 2)

Const.; art. II sec;d3,

.He'shall take care that the laws be falthfully exe-
cuted, -and shall commission all the officers of the
United States, :

'Const art. III sec.I3,

_ Congress shall have the power to declare the punish-'
ment. of “treason. (c1. 2)

'Const art. IV, sec. 'h.

s " "The United States shall guarantee to every State in
~ this Union & republican form of government and shall pro-
tect each of’ them against invasion. :

v Const-_ amend--II

_ A well regulated militia, being necessary to the se-
curity of a free State, the right of the people to keep
and bear arms, shall not be 1nfringed :

Const amend III

No soldier shall An time of peace ‘be quartered in -
‘any house, ‘without the consent of .the owner, nor in time
of war, but in a2 ‘manner to be prescribed by law



Const., amend. V.

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or in-
dictment of a grand Jjury, except in cases arising in the
land or naval forces, or in the militia, when in actual
gervice in time of war or public danger-

Implied“Constitutional Powers.--0f the eighteen enumerated
powefs of. Congress contained in Article I, Section &, of'the Con-
sﬁitutioﬁ,‘it is observed that there are eight of them (as listéd
above) that relate to war and military matt-ers° 0f equal impor-
tance to the War Power of the Federal Government is the "necessary
and proper" clause found in the same article. Hére is the author-
ity for the implied powers; here is the enabling section which
permits Congress to make all laﬁs necesSary.to ﬁrctgct.the Union,
or in the event of war, to prosecute it with vigor and success.

As Commander in Chief, the power to command the forces and conduct
the military cempaigns belongs to the President. The power to
meke the necessary laws is in Congress; the poWef'to.éXecute theﬁ
is in.the President. Both powefs imply many.subordinate and aux-
Aiiiéry1powersﬂ chh includes all authoritj eggential to its due

L

exercise.

b}

The‘ConStitutiQn in Time of War.--The Consﬁitutidn ig not set

agide in time of war. Then, as in time of peace, exercise of the

L Ex parte Milligan, 71 U.S. 2, 139 (1866) See digest and ab-
stract, p. 152, infra. |



War Powers must conform to constifutional limitations. Neverthe-
less, such limitations are regarded as Tar less restrictive during
war. There is authority for theistatement that under the Constitu-
tion the War Power in_time_of'war isvco-extensiﬁe with necessityﬁ
and that’all‘acts.tending to increase the strength of this nation
or,weaken'the enemy are lawful.” |

The -extent of governmental authority under the War Power as
- limited by the Constitution in normal time of peace may be dis-
tinguished from such extent or scope in time of war by the follow-
ing illustration. Consider a motor truck capable of a maximum
speed of ninetj miles per hour, but the driver thereof unable to
operate it AVer thirty milesvpefthur due' to the fact that a gov-
error has been installed to so 1imit its speed. This pictures the
War Power as limited by the Constitution in normal times. If the
governor is removed, the truck may be driven as fast as the driver
believes nécessafy and safe; but even 8o, its 8peed cannot surpass
its capabilities. This lattef iilustratioh plctures the War Power
as limited by the Constitution in time of war.

'The'constitutional'authority for the.broader.eXercise.of the
War Power in time of war 1ls not lost byfthe cessation of active
‘hostilitlgs. The Supreme Court has held that adequate measures may

-be_emplo&ed’under the War Povwer to remedy evils which have arisen

5 Néw Orieans v. The. Steamship Co., R7 TS, 387, 394 (1874); Dow
«fphason, 100 U.S. 158, .168.(1879). "The power to wage war
is theg power to wage ‘war successfully." United States v. Hira-
‘bayashi, 46 F. Supp..657 (1942).



from'hostilitigs, and to guard against fenewals of confliqto6 vMan-
1festly, during extraordinary times of peace, as in the period of
our proclaimed emergency ﬁhich preceded the outbreak of_the.présent-
war, a similar rule is Justifiableav'The_"blitzkrieg" methods of
modern warfare which permit actual invasion to take place without
whrning-require thet such & principle exist in order to provide for
the common defenss-

Inherent Poweraf-Cbngress has no inherent sovereign powers in

the realm of doméstic_legislationn7 But different principles de-
termine the extent -of legislative powers in domestic affairs and
their extent in international affairs.

"% % % The broad statement that the federal govern-
ment can exercilse no powers except those specifically
enumerated in the Constitution, and such implied powers
as are necessary and proper to carry 1lnto effect the
enumerated powers, is categorically true only in respect
of our internal affairs.  In that field, the primary pur-
pcge of the Constitution was to cerve from the general -
mass of leglslative powers-then possessed by the states
such portions as it was thought deslrable to vest in the
federal government, leaving those not included in the
enumeration still in the states. Carter v. Carter Coal
Co., 298 U.S. 238, 294. That this docuirine applies only
to powers which the states hed, 1s self-evident. And
since the states severally never possessed international

- powers, such pOwers‘dould not. have beer carved from the

. mass of state powers but obviously were transmitted to
the United States from some other source.  During the
coloniel period, those powers were possessed exclusively
by and wers entirely under the control of the Crown. * * ¥

6‘1 Steﬁart'vo Ka.hn, 78 U,'Su.’ll-93_,'.i507 '(1870'>-,

7 Kensas v. Colorado, 206 U.S, 46, 81 (1907) .



"As a result of the separation Irom Great'Britain by-'
the colonies acting as a unit, the powers of external
sovereignty passed from the Crown not to the colonies sev-
erally, but tc the colonies in their. collective and coré
porate capacity as the United States of America. ¥* ¥ ¥

The external sovereignty possessed by'the Union of colonies con- -
tinued to exist in the'United States after the adoption of the Con-
stitution etcept insofar as the Constitution in express terms qual-
: ]
- 1fied its exercise.
The power to declare and wage war, to conclude peace, to make.
_ treaties, end’ to maintain-diplomatic relations with other sover-
eignties, even had they not been.mentioned in the Constitution
would have been vested in the Federal Government as necessary con-
hcomitants of nationality. The United States would not be completely
sovereign_were its rights and powers in the internationaltfield not
”equal to'those‘of other‘nations}9

Power'to.DeClare-Waru-eThe:Supreme Court has declaredithatf

"every contentionrby force, between.twcinatiOns in external mat-
ters, under the authority of their respective governments is}noto
only war, but public warf lO It is not necessary.to constitute |
WaT . that the parties thereto be acknowledged as independent nations

- ..or sovereign states. A state,of‘war may exist,where one of-the ,

, 8 United States 7. Curtiss-wright Export Corp , 299 U, S 30h
315 316 (1936) :

© 9 Ipid.

10 Bas v. Tingy (The Eliza), 4 U.S. 32,35 (1800)%



belligerents clains sovereign rights against another,]fl

The scope'of the constitutional War Powers has beenloutlined.
Naturally Jurisdictional conflicts between the separate branches of
the Goternnent arige over the exercise‘of many of'such.powers,
For example, the‘controversial question of the'tower to-initiate
‘ war presents the issue a8 to who has such authority.
Under the Constitution Congress and not the President 18
- vested with the power to declare war. Therefore, Congress alone
 has the right to initiate a war as a voluntary act of sovereignty 12
;Without_its-consent, the‘several‘States are»forbidden-to engage in
uar.unless actually inveded or in such imminent danger as will not
‘admit of delaj.l3 But war is a state of affairs not an act of
5:legislative will and there must be at least two parties to it.

-When .8 forelgn power crestes a state of war by hostile acts against
-the-Unitedetates, conventionally the President makes_recommenda- _
tion.that Congress recognize the situation and declare‘\;zar.llIL
Where the exigency of such an occasion demands immediate action

jwhether caused by &: foreign power or a belligerent claiming sov-

,Lereign rights against the United States (as in the case of a state

11 Prize Cases, 67 U.S. 635, 666 (1863), gee also United States v.
. Mrs. Alexander's Cotton, 69 U.S. hok, k19 (1865)..

;12'.P,_668, Prize'Cases,‘note ll, supre..
‘13 Const{;'art;‘I,fsec.-lO,,cl@ 3.

]1h:fsee;5eqs.1696;697, Willoughby, note 2, supra.
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of civil war), the President is not only authorized bﬁt'bound to
resist force by force without waiting for any speclal legislative
authorityol5 ‘

Nations may deal with each other in such é way @8 to offend
other nations, even though such dealings do'noﬁ transcend the limits
-of the international law as generally compfehended at the time.

. Other nations, not parties to such transaction, névertheless, might
regard it as an unfriendly act aimed at them. This in turn could
motivate acts in retaliation on.thelir part which would lead to ac-
tual war. The President does not have the power to declare war,
but, under his constitutional power to control the foreign rela-
tions of the United States, it is possible for hiﬁ to influence the
course of:events in such 5 way‘as to make war inevitable. As chief
executive of the nation, he has exclusive control of difecting re-
lations with foreign nations (which ordinarily are carried on-
through the Secretary of State), and, as commander in chief of the
nation‘'s armed forces, he necessérily has power to deal with for-
eign goverrmments regarding military.and naval affairs.Lt®

In the past, under his military powers as commander in chief,
the President has,entéred into a number of agreements of an intef-

national character which were regarded as justified on grounds of

15 Prize Cases, note 11, supra,

.16 Note 11, supra. See also secs. 35, 96, Burdick "The Lew of
the Americen Constitution" (1922) -
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convenience or of necessity. For instance, in 1817, without the
advice and consent of the Senate, the President made an arrangement
with Great Britain'regarding the number of war vessels to be kept
by that power and the United States upon the Great Lakes. Also, 1t
has been common practice for the President to make necessary ar-
rangements to -send American ships of war to foreign porta for
either friendly visits or to protéct its own citizens and their
property.l7

An exercise of these execuﬁive powers by the President was his -
negotiatioﬁ of an agreement with England in l9h018 without re%er-
‘ence to the Senate, whereby fifty United States navél destroyers
wére transfefred from our navy to England in exchange for the Jjoint
- usge with that nation of several of her military and naval bases
-located in the near Atlantic? The transferrof those destroyers

was a fait accompli and nothing that Congfess'could do could alter

the fact that these ships were dvailable to England in the struggle

she was then engaged in.

\

Written Military Law.--In addition to the basic general War
‘Powers provided in the Constitution, there is'a large body of
written and wnwritten military law. The'writteﬁ law is composed of

statutory enactments, orders, and regulations, the principal

17 Note 5, supra.

18 New York World-Telegfam, 3 Sept. 1940; Evening Sun, New York,
5 Sept. 1940; New York Times, 3 Sept. 1940.
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stetutory portions of uhich are the Articles of War, enacted byb

’Congress under its constitutional power to make rules for the gov-

fernment and thebregulation of the land forces. The Articles of War

_hare their.basis anc roots in the British Code. The first enact-

ment of Articles of War of this country was contained in the Code

' of 1775 enactea ny the‘SeCOnd Continental Congress. These were

| superseded the following year by what has been called the Code of

1776.. The Code of 1806’was, in effect, a re-enactment of the Ar-

ticles fn force.during the period of the Revolutionary War. It was
:amended:from'time to time until the. Code of 1874 which was a re-
oStatement'and\rearrangement of all prior codes. By 1916 it was

' .necessery to.have'a conplete revision. The revision was contained

in the Code of - 1916 19 Tne present Artlcles of War were enacted

in 1020 20,

_The Eresident, without.need for congressional/authorizatiOn,
as comnender>in chief, is empowered‘tobissue, personally or through
his military subordinates, such ruleeland_regulations as are neces-
sary'and proper to insure.order and discipline in the armyof Whether
resting upon statutory authority or-not_ such:regulations are‘said
to have "the force and effect of law and be binding upon all parties
- subject. thereto" 21 Tn keeping with such consequence ‘the Supreme

.Court has held that a War Department General Order issued by order

19 3% State 650,
_20 L1 Stat 787.

21 TUnited States \L Ellason hl U S 184, 190 (18&2)
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“oftthe Sepretary of War under the authority of Article of War

"ﬁas a part of the.law of the land which we»judicially notice with-
out averment or proof”.22 - Of course, if a statute and a ;egulation'
are in conflict, the sgtatute controls,=3

‘Unwritten Military Law.--Winthrop states that unwritten mili-

tary_law consists of "1. The ‘customs of the service;' go-called;
2, -The ﬁnﬁritten laws‘and ﬁustoms of war".elF Taking account of
this,--the United Stgtes*Supreme Court holds the view that militarj |
- or néval éfficersb as a result of their training and experience in
thé servige,'are more chpetent Judges than the common.law‘courts

of questions ﬁithin'court-martial Jurisdiction which depend uﬁon
.unwfittenvmilitary‘law or usage and not upon the COnstruétionvof'
's%atutes.25- Today ﬁany usages and custpms of the service which ori-
ginated in trédition have changed their form by becoming merged in

~ written regulations for the army. The present Articles of War, 121
'in number, and-Army Regulations cover to a iarge extent reguiations'
on subJects of ﬁiscipline, precedence, command,’andfcdurt-marﬁiél:
vpfocedure which‘originated a8 usage or customs and caﬁe'to the

 United States from the British Armyo26

i

22 Givens v. Zer’biat, 255 .. 11, 18 (1921)-,'»
23 United States v. Symonds, 120 U.S. 46, b9 (1887).
gg: P. 41, note 1, supra.
25 Smith v. whitnéy-, 116 U.S: 167, 178 (»1886_)_’;;,

26 P. 41, note 1, supra.
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Usage and custom, howéver, still govern in many important.par-
ticulars under our>military law. Thus, in court-martial procedure,
many matters not covered by the Articles of War are governed by
precedent as is illustrated by the rule that sentences of courts-
martial are cum.ulative.27 Similarly, the question of what consti-
tutes cdnduct prejudicial to good order and military discipline
under the 9%th Arficle__of War is determined by custom and usage.
Nowhere in the Articles of War is such,conduét defined in terms.

An even more striking example is afforded by the wide range of ser-
vice precedent; custoﬁ,_and usage made effective by the 95th Arti-
cle of War which denounces, without defining, conduct unbecoming

28

an officer and a gentleman on the part of any officer.

27 Kirkman v. McClaughry, 160 F. u36_(1908);7

28 Par. 151, M.C.M, (1928).


http:anyofficer.28

- 15 -
MILITARY TRIBUNALS.

COURTS-MARTIAL.--The Articles of War provide for the instidu-

tion of courts-martial (General, Special and Summary). Jurisdic-
tion is thereby conferred upon such tribunals for the trial of of-
fenders against military law and the law of war. A Manual for
Courts;Martial (1928) isgued pursuant to an executive order of the
Presidentl contains the Articles of War, their explanation and the

procedure governing these trials.

Jurisdiction As To Persons.--Generally the Articles of War

apply only to those who can be consldered part of the army’s per-
gonnel. In times of peace, when the afmy is abroad, outside the
territorial Jurisdiction of the United States, they apply as well
to all camp retainers and other persons accompanyingvor Serving
with the army. In time of war this latter class is subjeét to the
Articles whenever with the army in the field, within or without the
country.2 The authority of Congress to make such civillans subject
to military law is implied from the broad War Powers set forth in
the Constitution. There is no Vidlation of the guarantee of the
Fifth Amendment inasmuch as that Amendment itself excepts‘éases

' arising invthe land and naval f‘orces,3 It has_been held that the
meaning of the phrasev"persons accompanying or serving with the

Army" which is used in Article of War 2 covers cages of those present

‘1 See ix, M.C.M., 1928,
2 Article of War 2.

3 Ex parte Falls, 251 F. 415 (1918).
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with the militarj commander's permission.h It also has been ruled
that war correspondents5‘members of the Red Cross, Y.M.C.A. workers,
- civilian members of a crew of a United States Army transport an-
_ chored in a'foreign‘harbor, civilian employees of_a_oontraétor‘at
a leased basée in a British posseésion,.are persons serving with the
armies in the field and are subject to trial by courts-’--mart’ial,5
vCivili;n interﬁées and prisonérs of war are by.virtue of the Hague
- Convention subJect ﬁo the Articles of War and to trial by courts-
martiala6

~While courts-martial have Jurisdiction to try offenaefs against
the_laWs;of waf,? under ordinary ciroumstanceé such persons (unless
they ére mémbers‘of the armed-forceé) are ﬁfied]by military com-
missions or proVoét courte (see Military Commissions, page 29). In
addition,'any pefsén chafged with aiding the enemy or spyingfuhder
Articlés of War 81 and 82 ﬁay_be triedrby court-martial whether he
| is‘otherwise subJject to military‘law or not.

Their Nature.--A court-marfial has no common law powers what-

ever to adjudgé'the payment'of'damages'or tO’bollect'private_debts,

Its jurisdiction is eatirely penal or disciplinary. It has only

"4 Ex parte Gerlach, 247 F. 616 (1917).
Bull. JAG, Dec. 1042, p. 387.

Bull. JAG, Feb. 1943, p. 51.

4 o u

Article of War 12. -
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.such'powers»as are vested in it by erpress statute; or may be de-

rived from military usage.

- Strictly speaking, a court-martial i1s not. a court at all in
"the:full senSebof the term but is simply an instrumentality of the
”erecutivehpower Of-the President for the enforcement of discipline

+in the armed.forces.v_In this regard; a cOurtemartial nerely acts

“in the ‘na,'_ture' of an advisory board for the President or military

'GOMmanderlwho'under the Articles of War is empowered to'convene:it _
and refer cases to it. Such officer 1s called the convening or _
review1ng authority and generally 18 the commanding officer of the

‘accused whose case he has referred for trial. Normally, afterr.

;referenCe,.he retains the discretion to quash the charges, or after

_ the-court-martial has_reached a.finding'and sentence (except in
the case of an acquittal);-diSapprove either the finding or sen-
;tenceﬂor both, in whole or in:part. If he doesnit'disapprOVe; he -

‘may commute, remit or suspend 8 sentence In other words, the.re-
_v1ewing authority is not bound (evcept in the case of an acquittal)'
by the decision of the court-martial he appoints° He . 18 authorized

“to take the type of action which' he believes w1ll promote discipline,

- and therefore military efficiency in his command Thus the gen-

eral rule is stated that the finding and sentence of a court—

martial is never final until approved by “the proper reviewing or

confirming authority e cept in the case of an acquittal
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Statutory Basis.--Courts-martial, although sanctioned by the

Constitution, are not a part of the judiciary of the United States.
They are not the "inferior courts" which Congress '"may from time to
time orduin and establish" under the authority of Article III of
the Constitution.

The Supreme Court, in discussing this matter, said: -

"These provisions show that Congress had the power

to provide for the trial and punishment of military and

naval offenses in the manner then and now practiced by

civilized nations; and that the power to do so is given

without any connection between it and the 34 Article of

the Constitution defining the judicial power of the

United States; indeed, that_the two powers are entirely

independent of each other." ’

An analogy may be drawn between our courts-martialvestablished
under the power of Congress to make rules and reguletions for the
government of the land and naval forces and the so-called legisla-
tive courts. Some of the more important of the latter class sare:
'The Court of Claims established under the power to pay the debts
of the United States;9vthe Court of Customs and Patent Appeals
created uﬁder the power to lay and collect taxes on imports and the

power to regulate patents;lo Territorial Courts established under

 the power of Congress to govern the Territories{ll Similar to

'8 Dynes v. Hoover, 61 U.S. 65, 79 (1857). See digest and ab-
stract, p. 148, infra. :

9 Williems v. United States, 289 U.S. 553 (1933).
10 Ex parte Bakelite Corp., 279 U.S. 438 (1929).

11 American Ins. Co: ¥. Canter,v26 U.S. 388, hlSl(1828);
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these are the various consular courts established under the treaty-
mﬁking power and the numerous administrative courts (such as The
Tax Court of the United States) created to aild the'executive branch
of the Federal Govermment in executing the laws.

Not all the Judiclal safeguards found in the Bill of Rights
such as trial by Jury, double Jeopardy, the necesslty that a per-
son on trial for a crime be confronted with the witnesses against
him, the requirement for a charge by Iindictment or presentment,

‘etc,, are r;ghts given by the Constitution to persons triable by
these legislaﬁife courts or military tribunals. vOnly individualé
on trials before Federal courts established undgr theljuéiciary
power, the so-called constitutional courts, must.bq accorded such
nights. Even though not required to do so, however, Cohgress has
exuvended to defendants trieble in‘the legislative courts and mili-

vﬁary tribunals many of the Judiclal safeguards thaf the Constitu-
tlion expresély required for defendants triable in the.constitutional

'courfso Rights thus extended.to defendanté_in'legislative courts
and military tribunals by étatute must be observed and fallure so

' to do is considered to be a denial of due>process of law»guaraﬁteed
by the_Fifth Aﬁendﬁent to the Constitmtion.

Congress has not enacted all the constitutional safeguards for
leglslative courts, and some that have been enacted are different

.ffom those required by due process in constitutional courts. The

safeguards enacted vary depending on the type of court and some of
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those required in a military tiribunal are not found in any other
court.

On entering the military service a person changes‘his.legél
gatatus. Inveffect,’he becomes subJjesct to a different legal system.
The courfs are different, the method of trial is different, the law
'whichrgoverns-him is different. He loses certain constitutional
rights but gains others. For instance, if a perscon who is not - in
the military forces commits a Federal crime, thé»Fifth‘Amendment
gives the constitutional right to a "speedy'and_publiq trial by an
impartial jury" in a Federal civil (constitutional) court. If such
an offender be a member of the armed forces, however, and the .
proper govermmental agency wishes to deny him such a trial and in-
'stéad’try him secretly by a court-martial, he could not success-
fully demasnd the Jury,trial guar@nteed by the Fifth Amendmeﬁt.“In
the latter case Congress prescribes the safeguards and procedurei
of a fair trialfbefore a military tribunal. Such a procedure con-
stitutes due process of law as to that military defendant although
it may differ from'the due process which must_be'afforded‘to one‘

in a civilian status.

Effect of Court-Martial Pecisionsa-4Evén thdugﬂ a éOurt-martial.
in a certain phase is.merely aﬁfinstrumentalityiof the'executive
power and in another aspedt is.anélogpus to a legislativerdburt,_it
is a lawful tribunal, with authority to determine any case over -

which it has Jurisdiction and is the only and highest, court by which
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>a military bffense may be punished. 1Its prbceedings are open to
review by only one civil tribunal, the Federal civil court; and
£hen only for the purpose of determining whether the military court
was properly appointed and consfituted, whether it héd‘jurisdiction
of the person and subject matter, and whether, though having such
jﬁrisdiction, it had exceeded its power in the sentence,prénounced.lg
| So far as it is-a court at all, it is bound, like any‘court, by l
the fundamental principles of law and established rules of evidenéeo
Aé_a court of=Justicevit is required by the terms of its gtatutory
oafh,to'adjudiCate in anbrdénce with the evidencé, Between tﬂe
United States and an accused "Without partiality, favor or affec;
tion", aﬁd:administér juStice according -- ﬁot-merély,to the laws
and customs of the service -- but accordiné to 1te "éonscience";
i.e., its sense_of substantial right and jhstice unaffected by
technicalities.t3

Double Jeopardy.--One of the well-lmown judicial safeguards

” ekpressly.guaranteed by the Constitution to an accused is that he

"ﬁhall ﬁot twicelbe put inﬂjebpardj for the same offense. Prior to

. -Grafton v. United States;& it was commonly beiieved that military -
'Jurisdicﬁion of mili%ary tribunals- being separate and apart from

N

‘12 Carter v. McClaughry, 183.U.S. 365 (1902).
13 Article of War 19. D

14 206 U.S. 333 (1907). See digest and abstract,'p. lﬁ2, infra.
© - Cf. Adams v. United States, 63 S. Ct. 1122 (1943) where trial

by court-mertial, after trial by a Federal court which had no
Jurisdiction, did not constitute double jeopardy. :
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the criminal Jurisdiction of Federal courts, trial of an accused
' person by one tribunal would not bar trial by the other, and that
th@ problem of double jeopardy was not involved. In the Grafton
case where accused was tried by a Federal court of the Philippine
Islands after an acquittal by court-martial, the court said:
"If, therefore, a person be tried for an offense

in a tribunal deriving its jurisdiction and authority

from the United States and is acquitted or convicted,

he cannot again be tried for the same offense in

another tribunal der1v1ng its Jjurisdiction and authorlty

from the United States."

The court rested .its decision on the constitutional provision
againstfdouble Jeopardy rather than on the provision of the Arti-

~cles of Wart? that."No'person_shall, without his consent, be tried

& second time for the. same offense..." This latter provision is

regarded'qnly as a prohibition against two trials by military tri-
bunals for the same offense.

Double Amenability.--When the same act constitutes two of-

fenses, i.e., one offense against the soverelgnty of a State and
another against that ofbthe FederalvGovernment,.prosecution'and-
punishment-bthhe Federal Govefnment after prosecution and bunish-
ﬁent_by the.Staté, or vice versa, does not amount to double Jeopardy.
Thus, if one feloniously kills a United States Marshal, an acquittal
in the State court of & charge of murder under the State law canno£' 

be'pléaded in bar of trigl in"a_Federal court fbf a charge .of murder

15 - Article of War 40.



- 23 -

under the Federal law, even though the same'eVidence sﬁpports both
chﬁrgeso In such a case ﬁhe laws of twq sovereigns have been vio-“
iated by a‘singlé act and the offender is therefore'amenable fo
ﬁfiai by the tribunals of both. Similarly, if a soldier by one;
cfiminal act offends against the Articles of War and also_égainst
the criminal laws of a State, he is-amenable to trial by'a Federal
- tribunal (é court-ﬁartial) and by a State tribunal.l6 When one
does thus become amenable.to trial hy two jﬁrisdictions5'as a mat-"
ter of fairness and because of military pdlicy, ordinarily he is
not tried twice. |
It sometimes happens that a person subject to military law 5e;

comes amenable to trial in both a Federél civil_courﬁ and befoFe a
‘United States military tribunal'for two separate offenses arising
out of different circumstancés‘éohnected with the same act. In
~such case, there is no“double Jeopardy and the Grafton case ié not:
in point. Even though the two different tribunals derive their
Jurisdiction from,tﬁe;é&me'sovereign, they may both try the offender.
'Fbr instance, if a soldier while in uniform becomes intoxiéatéd and
engages in an affray or brawl in the City of Washington, D.C., he
may be tried in the Federal court for asséult.and battery. Since
by the same act he has committed a différent offense under the Ar—
ticles of War (being drunk ‘in uniform to the prejudice of good or-

der and militafy disoipline‘in‘violation of AW 96), he would also

16 Article of War Th.
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be amenable to trial by cour%-martial, Note, however, that he could
not be tried by cburt-martial for conmitting an assault and battery.
after trial for the same offense by the Federal court. The test
laid down by the Supreme Court in Gavieres v. United Statest! is
whether each statute violated requireé proof of an element not re-
quired by the other.

Federal Immunity,--Where an agent, civil or military, of the

Federal Goverrnment is held by a State to answer for an act done
pursuant to the actual or apparent authority of his offiée,,he is
immune to State prosecution. It is an established doctrine that
one cannot'be\éried for an offense committed.against a State in

- performance of a Federai duty.

The government of the United States and the‘governmeht of a
State are. distinct and independent of each other within their re-
gpective spheres of action, although existing and eiercising their -
powers within the same territorial limitsnlB Whenever any conflict
arigses between the enactments of the two sovereignties, or in the
enforcement of their asserted authorities, those of the Federal
Government have suprema¢yl9 until-the‘éonflict is resolved by the

tribunals of the United Statesogo

17 220 U.S. 338 (1911).

18 Ableman v. Booth, 62 U.S. 506 (1858).

19 The Constitution and léws of thernited States made in pursu-
ance thereof declared to be the supreme law of the land.

Const., art. VI, cl. 2,

20 Cooley's Constitutional Limitations (8th ed.), Vol. 1, p. 27, 31.
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To illustrate, if a person is held by an officer of the United
States under the claim of authority of the United States, a State
court cannot entertain a writ of habeas corpus to determine the
validity of the claim of‘the United States. Only the United States
itself can determine the validity of its c:laim.2l

Furtﬁer evidence of the supremacy of the Federal law is found
in ah act22 which authorizes Federal judges to issue a writ of
habeas corpus for any prisoner confined by a State for any act done
or omittéd-to be done, in pursuance of a law of the United States,
or any order, process, or decree of any judge or court thereof.

In the case of In re Neagle,23 a deputy marshal appointed by
the President to protect a Federal Judge whose life was threatened,
Wad held by a State coﬁrt for alleged murder committed while acting
within fhe line of duty assigned him. The Supreme Court held that
because the defendant was performing a Federal duty, he was entitled
to be released from custody of the State on habeas corpus issued
by a Federal judge.

A gimilar result was reached in a éase where a»soldier placed
on guard‘over prisoners fired at one attempting to escape. The bul-

let missed the prisoner and killed a woman who could not have been

21 Tarble's Case, 80 U.S. 397, 412 (1871).
22 L4 Stat. 63k,

23 135 U.S. 1 (1890).
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seen by the guard. It was held by the Federal District CourtQh.
that the guard was acting in the performance of his dﬁty ag a
éoldier and was not subject to arrest and trial for manslaughter
by the State.

. The Articles of War25 give an express right to any person in
the military service to remove any’ State civil or oriminal prose-
cﬁtion to a Féderal éourt if the proseéution ig on account of an
act done under color of office or law or war-

Power of Civil Authorities over Soldiers.--Except for the im- .

munity arising for acts done by virtue of his office, in time of
peace the gsoldier is answerable to civil authorities for any of-
fense>which he commitsg. - 1f the civil authorities afe the firét to
obtain jurisdictibn over him, they msay proceéd o0 try him. If fhe
'militafy'authoyities are the first to obtain Jurisdiction theﬁ his
commanding officer is enjoined under threat of dismissal to use
his utmost endeavor to deliver over to the civil authoritiés'the
goidier accused of the crime or offense unless he is already being
26

held for trial or undergoing sentence.

In war, as in peace, civil courts have Jurisdiction to punish

military personnel for offenses against clivil laws
If the act performed is an offense against both the military

and civilil law then if the army is the first to cbtain jurisdiétion

2k United States v. Lipsett, 156 F. 65 (1907).
25 Article of War 117.

26 Article of War Th.



.-*27-’

over the offender it msy'bring him to trial.

B The injuhction of the Thth Article of War requiring a commend-
ing officer to deliver a soldier to civil authorities is not appli-
cable in time of war. Civil authorities'cannot effectively require‘
the .delivery of a soldier to them 1n time of war and it is the
policy of the War Department to decline to turn over to such author-
ities a soldier charged w1th & civil offense unless the offense is_'
"a most serious one, such.as a felony recognized as an offense'which
would serve to disdualify the offender for militaryiser#ice and‘
-associetion with upright and honorable‘nenﬁ, and unless "the com-
mending officer believes that the available,evidence‘is sufficient
to establish a prima facie case". 27 | |

There is nothing inherent in war that deprives the c¢civil courts
of jurisdiction over military personnel, but-expediency and necesi
_sity dictate-that in'time of war. the military forces shall‘havelthe
right to withhold a soldier from civil authorities. The military
forces heve,‘upon a proper_showing, been given tne further right to
demsnd and obtain‘custody of a soldier alreedy held by the civil
authoritiesvfor a‘oiril offense,28 | - |

In Ex parte'King29 the‘court-nad before it a writ of hateas
corpns issued-upon tne petition of ‘the father of a soldier_who.was

. : ! :
in custody of a State on a charge of murder. The soldier's commanding

\

27 Par, 5, AR 600-355, 17 July -19k2.

28 1In re Wegener, 41 N, Y. S. (énd) 413 (1943);‘Ex perte King, 246 F.
868 (1917) : - o IR

': 29 246 F. 868 (1917)
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officer Ffilled an intervening petitioﬁ démanding his reStorationi

to military custody. The concurrent jurisdiction of ¢ivil and
military courts was admitted,. The question was whether the mili-
tary court-was entitled to preferential jurisdiction. The decision
was predicated on the Articles of_Wariand emphagis placed on the
difference in application of these articles in time of'pqace and

war. The court said at page 872:

"¥ ¥ ¥ it ig an unescapable implication from the exception
in Article 59 of time of war ¥ * ¥ not only that the mil-
itary authorities have the prior right to try him for the
offense of which he is accused, but that they have the
right to withhold him from the civil authorities and keep
him in the Army under all circumstances during the pend.-
ency of the war. It is clear, therefore, that under the
Articles of War as contained 1n gection l3h2 U.S. Rev.
Stat. the civil authorities in time of war have ‘o rlght
to withhold a soldier accused of & crime from the military
authorities or to demand him from them in order to try him
for an offense against the criminal laws of the land."

The court then noted that Article of War 7h had supersedéd_Ar;
ticle of War 59 and although there was a change in verbiage, the
gtatutes were substantially the same. -The present day Staﬁe courts

/recognize Ex parte King as setting forth the governing 1aw. 30

30 Civil law enforcement authorities are required. during wartime
 to release to military authorities, soldier held on charge of .
felonious assault committed on 01v111an, when demand for such
release is made by such military authorities. In . re Wegener
L1 N.Y.S. (2nd) 413 (1943). But see United States v. Matthews,
49 F. Supp. 203 (l9h3) where writ of habeas corpus was sought
by a military commander to gain custody of a soldier held by
the State of Alabama charged with rape. In denying the writ
the court said, "No facts are averred in the petition that if
proven would show any material Interference with or impairment
of the military service of the country by the State, who now
has custody of the accused soldier, bringing the soldier to
trial in the State Courts."
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The Judge Advocate General has ruled in numerous opinions31

that during war military Jurisdiction is paramount. A concilse
gstatement of the applicable law is found in SPJGA, 1942/5216, 01k.13,

where 1t was stated:

"In time of war, under Article of War 74 (L1 Stat.
803; 10 U.S.C. 1546), the military authorities have the
paramount right to the custody of a person subject to
military Jurisdiction (Ex parte King, 246 Fed. 868; JAG
000.51, Jan. 27, 1942, SPJG 680.2, Mar. 16, 1942; SPJGA
01k.13, July 30, 19425 . However, this right is not ex-
clusive and does not divest the civil courts of the Jur-
igdiction of offenses which might properly be punished by
such courts in time of peace. The civil authorities may
therefore retain custody of and prosecute persons subject
to military Jjurisdiction in the absence of a demand for
custody by the military authorities, and no release or
consent by them is necessary (SPJGA 01k.13; July 30,
10k2; id. 01k.13, June 2, 19L42)."

MILITARY COMMISSIONS.--A militafy commission is a criminal war

court used as &n instrumentality for thé more efficient execution
of the war powers vested in Congress and the President. It is used
primarily for the trial of civilians for offenses against the laws
of war.

The occasion for the military commission arises prinéipally
from the fact that the jurisdict;on of the court-martial proper, in
our law, is restricted by statute almost_exclusi#ely to members of
the military forces, certain individuals who accompany them in the
field, and others charged with certain specific offenses defined in

a written code. Court-martial does not extend to mahy criminal acts

31 JAG 01k4.1, Nov. 1, 1918; Dig. Op. JAG, 1912-k0, Sec. 432 (5).
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of civilians, peculiar to time of war; and for'the‘trial of these

‘& different tribunal is.required.>®

Historical Background.--One of the-first instances of a trial
by military tribunal (not a court-martial).for'an offense-against
the laws of war was in’the.oelebratedbcase of Major John Andre in
. 1780,. The tribunal by which Andre wss tried.and convicted for:con-

spiring with Benedict Arnold was convened as a "Board" and direoted
"to report a precise state of the‘oase". The board reported their :
conclusion that "Major Andre * ¥ ¥ ought to be considered as u apy
from the_enemy and that agreeably to the law and usage of nations
¥ ¥ ¥ he ought~to suffer death"o

Again in 1847, General Scott setrup as part of the military
government of Merico a "Military Commission" in addition to oourtse'
martial-for the_trial’of gerious offenses chargedrto have been com- -

mitted by civiliansa' |

| It was not until 1863 that Congress, pursuant to its power "to -
define and punish offenses against the law of nations" recognized |
military'commissions .

Jurisdiction.--Although military commissions have frequently

been referred to -in statutes gince that time, and although they are
mentioned a number of times in our present Articles of War, there
has_been little attempt to define their_jurisdiction'or outline

~ thelr procedure. In only_three instances is Jurisdiction of -

32 P.-831, Winthrop 8 "Military Law and Precedents” (2nd ed., 1920
Reprint) ‘
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gpecific offenses directly conferred on military commissions by
statute. These'are'the éffenses of dealing in captured or aban-
doned property,vrelieving the enemy, and spying, found in Articles
of War 80, 81 and 82, respectively. All three of these are war of-
fenses and the last two confer Jurisdiction bj general court-martial
as well, to-try any person, whefher or not he is a member of our
armed forces. |
In addition to those cases in which Jjurisdiction is directly:
conferred, legislative recognition of the Jurisdiction to try all
offenses against the law of‘war is found in Article of War 15, which
provides! among other things, that the Articles of War shall not be
construed as depriving nilitary commissions of Jurisdiction over
offenders or offenses that, byvthe law of war, are triable ﬁy such
tribunals. Congress, by these ehactments, has made provision for
the trial of offenders against the law of war, but has left to the
discretion of the President, as comﬁander in chief of the army, the
authority to convene such tribunals under such orders and regula-
tions ag will best serve the exigencies of the military situation.
Although Articles of Wér 81 and 82 confer on courts-martial
vand military'commiséions concurrent jurisdiction over the offenders
named therein, persons in the military service consistently have
‘been tried for a Qiolation'of these articles by court-martial while
those not in the military gervice have been tried by military com-

missions.
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Provost Courts.--Provost courts are military commissions of

limited jurisdiction. They are inferior courts for triél of. offend-
" ers againgt thé laws of war and vioclators of the proqlamations, or-
dinances, or orders promulgated by the commanding general of the\
theater of operations. The court conéists of- one member, usua;ly
an officer in the military service. The procedure used in a summary
court insofar as it is‘applicable'is followed in a provost court.
:Ih comparison to civil courts thé prbvost courts most closely re-
semble those of the justices of the peace or police courts. In
Hawaii, after December 7, l9hi, provogt courts were given Jurilsdic-
tion éver military pérsonnel ag well as over civilians,33 This
jurisdictional feature was unusual in that only c;vilians are nor-
mally subjected to the Jurisdiction of provost courts while mili-

tary personnel are dealt with by courts-martial.

Miliigan Case.--Trials by military tribunals pf persons not
in the military sérvice outside the theater of operations have been
»few, and the body of case law with respect to such trials is small.
Eliminating those cases growing out of martial_law in connection
with domestic disturbances, not amounting to war, very few court
decisions'on the jufisdiction umd power of miiitary tribunals re-
main. Of these, the leading case ig Ex parte'Milligan3h decided

in 1866. The facts of the Milligan case are simple; Lamdin P.

v

33 G.O. 48, Mil. Gov., Territory of Hawaii, 1943 (Appendix II).

34 71 U.S. 2 (1866). See p. 63, infra, for further discussion of
this case on the question of the proper circumstances for the
use of martial law. See also digest and abstract, p. 152, infra.
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Milligan had been & citizen of Indiana for twenty years before he*
was taken into custody by the military suthorities. He had not

been a regident of one of the States in secession during the period
of the Civil War or a member of the military forces of the Union.

He was charged with conspiracy against the United States, affording
aid and comfort to rebels against the authority of the United States,
inéiting insurrection, disloyal practices and violations of the laws
of war. He was tried before a miiitary commission, found guilty,

and was sentenced to be hanged. The sentence was duly approved and
qrdered execﬁted;

On these facts, Milligan bresented hig petition for a writ of
habeas corpus t9 the Federal Circuilt Court,_wherein-he prayed that’
he elther be tufned over to the civil authorities or be discharged
completely. The case went to the Supreme Court of the United States
on a certificate of_division of the circult court judges. The court
was unsnimous in holding thnat the writ should be granted and that
Milligan should be discharged under the terms of the statute in-
voived.

Although it had long been argued that militery commigsions de-
rived.their Jurisdiction from the laws and usages of civilized war--
fare,35 the maJority of the qourt in the Milligan case limited the

application of this doctrine when they said:

35 11 Op. Atty. Gen. 297 (1865).
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"It can serve no useful urpose to inquire what
.those lawg and usages [af war% are, whence they ori-
ginated, where found, and on whom they operate; they
. can never be applied to-citizens in states which have
" upheld the authority of the Govermment, and where the
~courts are open and their process unobstructed -- and
no usage of war could sanction a military trial there
for any offense whatever of a citizen in civil life,
'in no wise connected with the military service."
_The majority of the court then went on to stute that Milligen' s :
| petition could be heard by the court because Milllgan was not a
: prisoner of war having,never resided in any of the States in re-
bellion. Summarized, the holding of the majority was as follows:
No person who is a citizen of the United States who has not during
war resided in enemy territory, who is not in the military service
and who msy not be congidered a prisoner of war, may be'tried'by a
military tribunal or denied the right to a Jury trial for any crime
or for any offense against the laws of ‘war, in the United States,
jwhen the courts are Open and functioning in their normal course of |
busliness without the aid or: support of the military
The minority, while agreeing that the’ writ of habeas corpus ‘
had not been suspended a8 to Milligan, went on to eay: '
" % % 1t is within the power of Congress to determine
in vhat states or districts’ such great and imminent pub-
lic danger exists as Justified the authorization of mil-
itary tribunals for the trial of crimes and offenses

agalnst . the disciplige or security of the Army or against
the public safety." ‘

36 '71 U.s.-2, 140 (1866).
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Limitations on the Milligan Case.--In United States ex rel.

Wessels v. McDonald,37 a German spy arrested in New York by naval
authoritios gought a writ of habeas corpus on the ground that "the
United States was a field without the 'theater of war'" and "that
the courts of the United States were functioning". The court held

that spying was a military offense against international law and

said at page 763:

"Military authorities should have power to try spies
wherever found; otherwise they may not be subJect to .
trial for that offense. In this great World War through
which we have Jjust passed, the field of" operations which
exlsted after the United States entered the war, and,
especlally in regard to naval operations, brought the
port -of New York within the fleld of active operations.
* ¥ ¥ The term 'theater of war' as used in the Milligan
Case, apparently was intended to mean the territory of.
activlity of conflict. With the progress made in obtain-
ing ways and means for devastation and destruction the
territory of the United States waga certainly within the
field of active operations.'

The appeal to the Supreme Court in this case was dismissed pur-
suant to a stipulation to the effect that court-martial proceedings

against Wessels had been dropped 38

37 265 F. 754 (1920).

38 It is interesting to note that two years prior to the decision
in United States ex rel. Wessels v. McDonald the Attorney Gen-
eral in a very brosd opinion (31 Op. Atty. Gen. 356) stated
that one Pablo Waberski, who was apprehended upon United States
territory not under martial law,.but who had not entered any
camp, fortification, or other military premises of the United

- States and who had not come through the fighting lines or field
of military operations, could not be tried as a spy by milltary
tribunal. The Attorney General later discovered that he did not
have all of the facts regarding Waberski's actions at the time
this opinion was given, and he therefore advised the Secretary.
of War that the principles announced had no application to the

actual case.



In a leading law review article publighed in 1920 it was fore-
cast that: )

"The time may come, and may not be far distant, when this

theory Zghat the zone of operations in truth and in fact

comprehends the entire COuntrz7 and none other will fit

the facts, and necegsity will compel its adoption._But it

is believed that the term thheater of operations'/, rea-

sonably construed in the light of present day conditions,

should be confined to that area which comprehends the

theater of actual hostilities, she lines of communication,

and the resgerves and service of supply under actual mili--

tary control, and that it cannot properly be enlarged to -

cover the farms, factories and workshops under exclusively

civilian control, even though engaged in the groduction of

supplies to be used ultimately by the army . "3

Quirin Case.--Further questions of military jurisdiction
were raised in Ex parte Quirinho which was presented to the Supreme
Court for decision. ZEight saboteurs, one of whom claimed citizen-
Ship, entered this country from Germany. They were all apprehended
and tried for an offense against the laws of war, aiding the eneny,
8pying, and conspiracy. On petition %o the Supreme Court for a writ
of habeas corpus the petition was denied on the ground that hostile
and warlike acts, whether committed by citizen or alien, it they
are offenses against the laws of war, historically have been triable

by military tribunals. The court went on to lay down a test based

on the historical construction of the terms to determine whether or

39 Morgan, Court-Martial Jurisdiction over Nommilitary Persons un-
der the Articles of War (4 Minn. L. Rev. 79, 116).

40 317 U.S. 1 (1942). See digest und abstract, p. 160, infra.
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not the accused was a belligerent and whether the acts which he
performed fell within the category of belligerent acts.ul

In sustaining the military Jjurisdiction the court reasoned
that Congress, aéting within its constitutional powers, had pro-

| vided for the trial of offenses against the laws of war by military
commission; that the President by his proclamation had invoked that
law; that the acts alleged had constitﬁted an offense against the
laws of war, and finally, that such an offense was’constitutionaliy
‘triable by a military commission without a Jury notwithstanding the
“alleged citizenship of one of the petitioners. |

The doctrine of the Milligan case has not been weakened by Ex
parte Quirin, if we understand that the Milligan case represented
the principle that suspension of part of the Constitution can Qccur'
in war time as in peace only in accordance with the express limita-
tipns of the Constitution.

The Quirin éase deals with belligerenéy and the Milligan case
with nonbelligerency. The Supreme Court disposed of the Miliigan
cage by remarking: ‘ o

| "We construe fhe Coﬁrt‘s statement as to the inappli-
cability of the law of war to Milligan's case as having.
particular reference to the facts before it. From them
the court concluded that Milligan, not being a part of or
agsociated with the armed forces of the enemy, was & non-
belligerent, not subJect to the law of war save as in
circumstances found not there to be present and not in-

volved hﬁre-~martial law might be constitutionally estab-
1ished."*e - -

41 41 Mich. Law Rev. 481, Lok,

42 Ex parte Quirin, 317 U.S. 1, 45 (1942). See digest and abstract,
p. 160, infra. '
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From this line of cases, culminating in the Quirin case, we
_derive.the‘doctrine_that‘a military commission has jurisdiction to
try any bélliéerent, whether a,éitizen of the United States or not,
for én offense which was considered historically to be a violaﬁion
oflthe léws ofrwar. Cf course, as we shall see, if a military com-
miésibn Operatéé.under the authority of a military gofernment,or
uﬁder the’aﬁthority of martial rule it may try any person fof an
offehée.&géinsf the }aws of war‘of for a crime against thevlaWB-bf
The nation, committéd‘ih fhe territory undef such military govern-
- ment or m&rﬁial rule. |
Proceduréné-Military cpﬁmissions are included within Articles
Cof War 15, 23, eh; 25, 26, 27, 32, 38, 46, 80, 81, 82 and 115, but
_in'genéral these commissions are not governed by statute as to.ju;
‘risdiction, composition or procedure.‘ In the absence of any stat-
ute or regulation governing the prqceedings‘of a military'coﬁmis-.
éioﬁ,ﬁsuch'a-COmmission will estabiisﬁ its own rules which normally
will conform to,the_ruleéﬂgove;ning Qourts-martial;u3 A recent
_exampiélof the latitude permitted'in»prpcedural matters is found
;n thé_ordérh4 of the President creating the military commission
fbr the trial-pf the'éaboteurs, in Which it was stated:
| "The Commission shall have power to and shall, as

occasion requires, make such rules for :the conduct of
the proceeding, consistent with the powers of military

L3 P.8h1, note,32,ﬂéupra._

Ui P.R. Doc. 42-6323, 7 Fed. Reg. 5103.
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commissions under the Articles of War, as it shall deem

necessary for a full and fair trial of the matters be-.
fore it. Such evidence shall be admitted as would, in

the opinion of thé President of the Commission, have pro-

bative value to a reasonable man. The concurrence of at
least two-thirds of the members of the Commission present

' shall be necessary for a conviction or sentence. The rec-

ord of the trial, including any Judgment or sentsnce, shall
be’ transmitted directly to me for my action thereon.'
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FEDERAL, MARTTAL LAW

MARTTAT, RULE.--There is no written or unwritbten code of martial

law. It ig a term which often has been applied with vérious and
conflicting meaﬁings to the exercise by the military forces of . con-
trol in whole or in part, over the civil\ﬁOPulation where‘disorder,
riot, insurrection, invasion or othef public calamity creates a
temporary necessity for such control. Some authorities distinguish
’between abgolute and qualified martial law. When this distinction
‘islmade, thé term absolute martial law is applied to = situation
where necesslty requires the replacing of every civil instrumental-
ity by a corresponding military agency;l the term qualified martial
law is. used to describe a situation where the necessity requires
the military only to supplement the civil authorities.

A more accurate and descriﬁtive term. for so-called gbsolute
martial law is martial rule,? In Ex parte Milligaﬁ3 David Dudley
Field, as counsel for Milligan, said in argument, discussing abso-
lute control by thé military forces:

"* * *.Strictly there is no such thing as martiai law;

it is martial rule.* * * Let us call the thing by its
right name; it is not martial law, but martial rule.”

1 Wiener, A Practical Manual of Martial Law (1940), par. 16.

2 But compare: Charles Fairman (now Lt. Col., JAGD), Martial Law
and the Suppression of Insurrection, 23 I1l. L. Rev. 766, 775,
"Martial rule may be said to exist in a domestic community when
the military rises superior to the civil power in the exercise
of some or all of the functions of govermmént". (underscoring
supplied) ' S

3 TLU.S. 2, 35 (1866). See digest and abstract, p. 152, infra.
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The War Department Basic Field Manual on this éubject in its defini-
tion states that martial law in its true sense "ig more accurately

[

termed 'martial rule' or ‘government by martial law'" where tempo-

rary govermment of the civil population through the militéry forces
is required by reason of necessitynh

Generally, hereafter in this text the term martial rule will
be used to mean absolute or true martial law, the complete substi-
tution of military control for civil control.

Whether in peace or war, martial rule can exist only in domestic
territory as distinguished from occupied territory of an enemy. In
'the latter casge the control exercised by occup&ing military forces
is called military governmento5 |

In a particular locality martial rule properly may exist only
when *and where the machinery of the civil government has broken down
and the courts are no longer properly and without obstruction exer-
cising ﬁheir Jurisdiction. In such a situation a substitute for the
deposed civil duthor;ty is necessary and, inasmuch as it is the only
authority remaining availeble to the governmenﬁ,vthe military may
lawfully govern until the civil govermment is restored to the proper
exercise of its functions.

Dufing the Civil War there were numerous occasions on which

the military forces exercised complete control. Many writers speak

4 Military Law, Domestic Disturbances, (1941) FM 27-15, par. 1l.

5 DNote also that military government may be exercised in domestic
territory recovered from enemy occupation, or from rebels
treated as belligerents. See Military Government, p. 67, infra.
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of these instances as examples of the exercise of martial law. Yet,
inasmuch as the conprol was exercilsed in belligerent territory, it
wag, strictly spesking, military govermment and not martial law or
martial rule. It is not likely that ecCasiQns will arise in the
future where Federal martial rule will be necessary in this country.
It is true that. proclaimed "martial law" has existed in staii gince
the Japanesé attack on Pearl Harbor, December T, 1941. The threat-
ened invasion fellowing the ettack\gave-rise to the necesslity which -
by the specific provision of the Organic Act of Hawaii6 required the
taking over of complete control by the military authorities. Exam-
ples of the pfdclamﬁtions and orders issued byvthe military authori-
ties te carry out this martial rule are set forth in Appendix II,

page 103 of this text.

6 $Sec. 67, Organic Act of the Territory of Hawaii.

7 By subsequent proclamation of the Governor of Hawaii, the func-
tlons of civil courts were resumed. Thereafter a sharp conflict
arose between the Federal court and the military forces in
Hawail on the question of whether two alien internees were en-
titled to the privilege of a writ of hsgbeas corpus issued by
the Federal court. The military commander contended that
reatoration of the functions of the Federal court did not re-
gtore the power to idsue writs of habeas corpus as to persons
held by order of military authority. The Federal court, on the
.other hand, held the view that restoration of the functions of
civil courts, being unrestricted, included the restoration of
the power %o issue writs of habeas corpus. The cases were sub-
gequently dismissed without final decision being reached upon
.8 showing that the internees in question had been released and
gent. to the continental United States



Military Aid to Civil Authorities.--Although the exercise of

martial rule is unusual,.domestic disturbances frequently redquire
-that Federal troops aild the civil‘authorities in maintaining law
and order. The extenf to which the military forces are used de-
pends upon the necessity of_the situationc The usé of troops merely
to supplement the civil authorities is known as qualified martial
law, qualified martial rule, or "military aid to civil authority"¢8
. Therefore, the distinguishing feature between militarj aid and mar-
tial rule is that in the case of militafy aid to the civil'aufhbri—
ties the'militafy is not in compiete control, whereas iﬁ the case
of martial rule the'military force for the time being acts as the
- govermment. Notwithsfanding this distinction the primary mission
- of troops carrying out either military aid or martial rule is funda-
ﬁentally the same, to restofe order and permit-the normal'function-e
ing of the civil authorities at the earliest possible'time:

Federal military forces employed in aid of State or Federal
civil authorities derive their authority from the President, and
the commanders of such troops take their ofders from the Presidént
1ssued through military chaﬁnelsa Federal-troopsbdo not take orders
from civil officers, but rather after being informed of the missions
deslired they render assistance according to militéry orders and

directives. It is importént to note that if Federal troops are

8 Par. 15, note 4, supra.
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employed to suppress domestic violence within a State, and Federél
iaws and property are not being endangered bj the fioters; an appll-
cation by the State legislature, or, when the legislature cannot be.
convened, by the governor, is an essential prerequisite to such use.
(For complete discussion of statufofy-éuthorization for use of Fed-
eral troops see page 51.)

The use of troops in aid of the civil authorities goes back to
our early history. Even prior to George Washington's inauguration,
Shays' Rebellion, involving war debts, the military bonus, and de-
mands for fiat money, was countered by armed action, although in

- that instance State troops were used. Massachusetts, however,
called upon Congress for help. TLater in l?9h, the Whiskey insurrec-
tioh, in western Pennsylvania, aroused by defiance against the tax
on distilled liquors, resulted in the intervention of Federal troops.

In 1866 when the "Fenisn Brotherhood" made trouble along the
Canadian border, Federal troops intervened to put down the disorders.

An interesting incident was that of 1877 whén'Cdngress failed
to pass a militaryvappropriation bill and Federal trobps had to ge
unpaid and at thé same -time suppress disorders. brought about by
railway employees who resented the action of the raillways in cut-
ting their salaries 10 percent.

Troops also were called in Utah in 1885 when the anti-polygémy
laws resulted in trouble among the Mormons. Once General McCook
had to supply a guard to insure .safe trangportation of the President

of the Mormon Church to the United States District Court.
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In 1892 troops were.calied to restore order when the silver
niners in the Coeur d'Alene Mountains of Ideho blew up mine build-
ings.

Thé Pullman strikes in 189k resulted in interference with the
United States mails and 30 brought on the use of troops.

In May, 1932, Federal troops evicted the "Bonus Marchers" from
their camps in Washington after the situation had gone beyond the
control of local authorities. |

| A most recent incident (June, 1943) was the employment of mil-
itary police and troops of the Secord Infantry Division in Detroit,
Michigan, to quéll racial rioting.

Concerning its work in civil disturbances, Col. Oliver L.
Spauldiné, USA, in his bock "The United States Army in.Peace and
War", says:

"Such service is never sought by the Army. It is a
regrettable necessity, a duty devolving upon the Army as

one of the instrumentalitles available to the Government

" in performing its Constitutlonal function ‘to insure do-
mestic trangquility'.”

A more exhaustive hisgtorical narrative of Federal military aid
may be found in an official publication, "Federal Aid in Domestic

Disturbances" .”

Federal Troops Used for Humanitarian Purposesoé-In addition

to the use of military forces in domestic disturbances by way of

9 3en. Doc. 263, 67th Congress, 2nd Sess.
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martial rule and military aid, they may'be‘used in a. third manner
commonly described as humanitarian aid.lo This use of the military
is sanctioned as being inherently righfful although it is not Jus-
tified under any form of martial Law or military aid. Such use of
the military forces_occurs inl emergencies resulting from floods,
fires, earthquakes, or other natural catastrophes where overruling
demands of humanity~compel immediate action to prevent gtarvation
and extreme suffering. It is considered that the ends obtained
Justify the mesans and for that reason Federal troops and military
supplies may be used.

If.the réndering of such assistance in the nature of first aid
1s made ‘so difficult by acte of lawlessness in the community as to
necesgitate the exercis§ by the military»of greater authority, such
authority may be employed then, in addition, as a matter of self-
défense. Thus,military ald or even martial rule may be used where
, the.civil authorities are helpless. As an example, in connéction .
.wlth the Sen Francisco earthquake and fire of 1906, General Funston
initially employed his troops to render first aid in the gtricken.

. city. Resistance to authority, coupled with looting and rioting

- developed, causing a partial breakdown of civil control. This in
turn necessitated that the military forces under General Funston's
cormand be used a8 a regulating force in a menner equivalent to mil-

itary aid.

10 See subpar. 1lb, AR 500-60, 1 Dec. 1939.
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While the rendering of humanitarian first aid by military forces
ig without statutory sanction, nevertheless commanding officers who
have taken prompt and vigorous action to relieve suffering in such
emergency situations have been supported by their superilors and pub-
lic opinion. When other catastrophes arise in the future it is rea-
sqnable to anticipate thét gimilar action on the part of the military
will be likewise supported.ll

Military Control Incidental to Military Operations.--The pri-

mary use of Federal troops is in military operations and, obviously,
in‘carrying out those operations, control by the forcesrover the
civilian populace may at times be necessary. The éxigency of the
occasion, and the helplessness of the civil authorities will deter-
mine the type and extent of the control to bé exercised. In some
situations it may be warranted in peacé time ag well és in time of

war, and in the zone of the interior as well as in the theater of

operatioris.l2

Such control in a theater of operations is a responsibility of
the military theater commander'concerned,'who is governed by the
provisions of Army Field Service Regulations, and other War Depart-
ment regﬁlations'and instructions. The theater of operations may be

either in occupied territory (calling for military governmeht) or

11 AR 170-10, 2k Dec. 1942. -

12 See W.D., Mobilization Regs; No. 1-11, dated 1 April 1940; see
also AR 500-50, 5 April 1937, and AR 500?60, 1 December 1939.
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in domestic territory (requiring martial rule, military aid, of
merely assistance by the militafy in the nature of first aid).

In the zone of interior commanding generals of Serv&ce Commands
and frontier commanders may be called upon to exercise control of
civilians, and in some instances to evacuate civilians from areas
under thelr command. Such a situation would arise, for instance,
if active operations should extend into the zone of the interior and
hostile aerial bombing or naval artillery éhould‘render such areas
untenable. During the battle of France, in May and June of 1940,
the failure to control refugees and the civilian population was a
contributing fac%or to the military defeat which followed.. Any mil-
itary operation 1is, by its very nature, bound to impose restrictions
on some civilians.

Restrictions on Citizens.--After December 7, l9hl, the Presi-

dent by Executive Order No. 9066 authorized military commanders
of designated areas to prescribe such regulations and restrictions
as might be necessary.¥3 Pursuant to this authorization; the Com-
manding General of the Western Defense Coﬁmand imposedlu restric-
tion requiremenps, curfews, and civilian exclusion orders on all

aliens and citizens of Japanese ancestry. Congress by the Act of

13 7 Fed. Reg. 1407.

14 Publig Proclamation No. 1, 7 Fed. Reg. 2320; Public Proclama-
tion No. 3, 7 Fed. Reg. 2543; Civilian Exclusion Order No. 57,
7 Fed. Reg. 3825. '
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March 21, 191L_2,15 made a violation of any restrictions imposed by a
military commander a misdemeanor.
An American citizen of Japanese ancestry convicted of violat-

ing these restrictions challenged the constitutionality of these
16

acts on two grounds: -first, that Congress could not delegate its

legiglative power to a military commander and, second, that the
Fifth Amendment prohibits the discrimination made between citizens
of Japanese descent and those of other ancestry.

Upon certification to the Sﬁpreme Court, 1t was heldl? that’
Congréss had not delggatéd 1t¢ legislative power by the. Act of
March 21, 1942, and further that:

"The war power of the national'government is 'the
power to wage war successfully'. * * ¥ Since the Consti-
tution commits to the Executive and to Congress the ex-
ercise of the war power in all the vicissitudes and con-
ditions of warfare, it has necessarily given them wide
scope for the exercise of .judgment and discretion in de-
termining the nature and extent of the threatened injury
or danger in the selection of the means for resisting it.
* ¥ ¥ Where, as they did here, the conditions call for
the exercise of judgment and discretion and for the
choice of means by those branches of the Government on
which the Constitution has placed the responsibility of
war-making, it is not for any court to sit In review of
the wisdom of their action or substitute its Judgment
for theirs." ' '

15 56 Stat. 173, 18 U.S.C. 97a.

16 Ex parte Kanai 46 F. Supp. 286 (1942); United States v. Hira-

bayashi, 1d. at 657; United States v. Yasui, 48 F. Supp. 40 (1942)

17 Hirabayashi v. United States, 87 L. ed¢.1337 (1943). See also
Yasui v. United States, id. at 135k.
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" The Court pointed out that the Fifth Amendment containg no
equal protection clause and that it restrains only such discrimina-
tory legislation by Congress as amounts to a denial of due process.
The Court then said that while legislativé discrimination based on
race alone had often been held to be a denial of equal protection
still:

"% % * The adoption by Government, in the crisis of
war and of threatenec invasion, of measures of the public
safety, based upon the recognition of facts and circum-
stances which indicate that a group of one national ex-
traction may menace that safety more than others is not
wholly beyond the limits of the Constitution and is not
to. be condemnied merely because in other and in most cir-

cumstances racial distinctions are irrelevant."

LEGAT, AUTHORITY FOR USE OF FEDERAL TROOPS.--Many sbuses under

the guise of martial law were inflicted on the colonists by the
King's royal governors and other representatives in America ﬁridr
to the formation of the Union.® Accordingly, at the very birth of
the United States, opinion was against vesting any great amount of
power where it might give rige to similar abuses. There are no
express provisipns in the Federal Constitution authorizing any form
of martisl law. . Nevertheiess, the legai power of Congress to legls-
late therefor, énd the legal power and right of the Presiaent and
of military commanders acting under his authority, to exércise
‘either mart¥al rule or military aid in an appropriate case are well

established_and Judicially recognized as being derived by necessary

18 TIuther v, Borden, U8 U.S. 1, 65 (1849).
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implication from various provisions of the Federal Constitution.ld

Constitution.--By the Constitution, the United States guaran-

tees to each State a "Republ%can form of government" and to "protect
each of them against-invasion"‘and unhder cértain conditions against
"domestic viglence"oeo It further provides that the Federal Govern-
ment will "suppress insurréctions"el'and_that the President will
protect the Constitution and execute the l&mrsog2 'The constitutional
provigions clearly envision the use of Federal troops for such pur-
poses and this use is martial rule of military aid. However, the
exercigse of Federal martial rule or military aid must not interfere
with States'_rights guaranteed by the Cdnstitution unless adequate
necesgsity Jjustifies such interference.23

Statutory Authority.--Congress has enacted enabling'acts whereby

Federal troops may be used (1) to suppress insurrection against a
State when ordered by the President on application by the legisla-
ture of such State or of the executive when the legislature cannot:
" be convened?*; (2) to enforce the faithful execution of the laws of

the United Statesg5; (3) to prevent'insurrection, domestic violence,

19 Par. 12, note 4, supra.

20 Const., art. IV, sec. k.

21 Const., art. I, sec. 8, cl. 15.

22 Const., art. IT, sec. 1, cl.‘8, and sec. 3.
23 Const., emend. I, and art. 1V, sec. b,

24 50 U.s.C. 201.

25 50 U.s.C. 202,
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unlawful combinations or conspiracies which deprive'ény people of
~a State of the equal protection of the laws526 :

General rules of procedure governing the use of the military
in aid of the civil authorities and a comprehensive compiiation of
pertinent statutes, together with appfopriate explanation of such

laws, may be found in War Department documents .21

Proclamations.~-Where the military forces are employed in ac-

' cordance with the statutory authority above set forth, it is pre-
scribed that the President shall igsue a proclamation commanding
"the insurgents to disperse and retire peaceably to their respec-
tive abodes".28 Failure to issue such a proclamatign;'however, dées
not render illegél the exercise of martial rule, military aid; or
the use of troops by the Federal Government as a matter of self-de-
fense to protect its own property and agencies.29'

A proclamation does not create the condition, bﬁt rather an-
nounces an already existing condition brought about by the break-’

downn of clvil authority. 'However, a proclamation is generelly

26 50 U.S.C. 203.

27 FM 27-15 (1941) Military Law, - Domestic Disturbances; AR 500-

: 50, 5 Apr. 1937; AR 500-60, 1 Dec. 1939; Federal Aid in Do-
mestic Disturbances, Sen. Doc. 263, 67th Coig., 2nd Sess, W.D.
Mobilization Reg. l 11, 1 Apr. 1940.

28 50 U.5.C. 20k.

29 P. 819, 820, Winthrop s Military Law & Precedents (2nd Ed., 1920
Reprint).
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desirable as the most practical means of informing all concerned of
the, exercise of a state of military control, the boundaries of the
area affected, and of the special rggulations and restrictions that
will Dbe enforcé@‘by,the troops. . With present means of nearly instan-
taneous communication it is almost inconceivable that a situation
could arise which would justify a local commander in proclaiming
 martial rule without the President’s express direction.30

2

Posse Comitatus Act.--The Army is not & national police force

and its employment to aid the civil power must be\in gtrict accord—
'énce with the Constitution of the United States or some specific
act of'Congress, Tﬁe more general situations in which such author-
1ty may be exercised have been discussed. A bar to other improper
uses is gpecifically provided for in the "Posse Comi£atus Act"3t
ﬁhich reads in part as follows:

"It shall not be lawful to employ any part of the
Army of the United States, as a posse comitatus, or other-
wise, for the purpose of executing the laws, except in
such cases and under such circumstances as such employment
of said forces may be expressly authorized by the Consti-
tution or by Act of Congress; and any person willfully vi-
olating the provisions of this section shall be deemesd
guilty of a misdemeanor and on conviction thereof shall be
punished by fine not exceeding $10,000 or imprisonment not
exceeding two years or by both -such fine and imprisdmment.”

The Latin term posse‘comitatus (power of the country) meang, in

fact, a summons to evéry male in the country between certain ages to

1

30 Par. 13, note 4, supra.

31 Act of June 18, 1878; 20 Stat. 152; 10 U.S.C. 15. See also note
35, infra. '
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be ready and equipped, and at the command of the sheriff or marshal
to asgsist in maintaining peade\and pursuing felons. Accqrdingly,
the law just quoted restricts the use of military forces in such

manner .

Illustrating the practical application of this Posse Comitatus

Act is the case of the commanding officer of a military post who
wa.s requesﬁed by & commonwealth atteorney to assist in the capture
of a suspicious character reported to have hidden himself in a sec-
tion of woods near the miiitary reservation. The commanding officer
replied that he was forbiddén by law to use troops to asgsist the
cilvil authorities except undér proper authority. ‘As an act of com-
ity, however, he agreed to send his troops through the woods in
connection with a military training problem, with the explicilt un-
>'derstanding that civilian agents would be present to make the arrest
of anybsuspected person whose presence might be revealed by the
troops. Upon consideration by The Judge Advocate General of the-
Army an opinion was fendered which held, that sinCé this employmenf
of troops In the training prpblem.was secondary to the principal
‘purpose desired to be accomplished, and was merely doing something
indirectly which the statute prohibited doing direcfly, it was not
a lawful use of the military.3°
In céntrast té’the above, miiitary aid was properly uséd'in

the Angel Tsland disturbance in 1928. This island of 640 acres is

32 M.S. Op. JAG, No. Lk, June &, 1930.
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" located in San Francisco‘Bay, about seven miles north of San Fran-
cisco and 1s owned exclusively by the United States. The entire
isl;nd was usged for Federal purposes. One side was used for the
ﬁilitary post of Fort McDowell. The remaining area was used for an
vimmigfation s%ation, a quarantine station and other establishments,
all housing property of the United States Govermnment. On Sunday,
March 18, 1928, about one hundred and fifty Chinese, who were being
detained at the immigration station by the civil immigration author-
ities, became infuriated, assaulted a matron, refused to obey thuir |
guards and assumed an attitude so threatening and mutinous that the
immigration authorities appealed to the commanding officer of Fort
McDowell for military assistance. The latter dispatched to’ the im-

‘ migration station a lieutenant with a small detachment of. troops.
The mere appearance of the military force.seems to have been suffi-
cient to have restored order. . However, at the request of the civil
officials, -and as a precauntion against immediate recurrence of trou-
ble, the lieutenant'took'témporary custbdy of five of the immates
-Wwho were pointed out by the guards as_ringléaders and conducted them
to Fort-McDoﬁell, where they‘were held in detention-overnight. The
next day they were returned to the custody of the immigration author-
ities. The question arose as to whether this use of troops was

lawful.33

33 Dig. Op. JAG, 1912-30, sec. 13.
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The Judge Advocate General of the Army held that the situation
constituted an emergency which rendered the action taken by the com-
manding officer of Fort McDowell and his militaryrsubordinates le-
gally proper. It was observed in the opinion that the troubles
arose-sﬁddenly and unexpectedly; that since the escape of so many
Orientals involved great danger to important and valuable property
of the United States, and the civil officials at hand were incapable
df handling the situation, the action taken was not contrary to the
provisions of the Posse Comitatus Act, as the laws recognize the
right of the Government to protect itself,'its agencies and property -
against violence.3*

The removal and overnight confinement (preventive detention)
by the military of the five ringleaders was upheld as lawful, as a
reasonable precautionary measure contributing directly to the suc-
cess of the military mission.

Here was not a situation involving the breakdown of a State's
civil powers, and therefore, no request to the President from the
State Qf'California's legislature for the'troops'wasneeded° The
insurrection occurred on Federal property and at the time the Fed-
. eral civil authorities were unable adequately to cope with 1t.

In addition, though the disturbance did not occur on that

part of the island normally under the control of the military, i.e.,

34 Ibid.


http:violerice.34

- 57 -

on the military post located dn the island, ﬁevertheless, gince timé,
was the important factor the military commander acted properly as
the representative of the Preéident at the scene in taking the ini-
tiative. Had time permitted, the proper procedure would have been
for him to have communicated with Washington first for instructions
from the President.

It is manifest that different principles govern where law -en-

. forcement is needed onna nilitary reservation itsélf, fbr in such
case the military commander, not civili authority, is responsible for
maintaining law and order, (See,Military Resérvations, p. 75.)

It should be noted that even under the Posse Comitatus Act the
Federal Government always has had the power to protect Federal prop-
erty. By Executive,Order35 filed December 12,-19hl,7£he definition
of the term "Federal property” was enlarged to include "National-
defense material, National-defense premises, and National-defenée
utilities".

Legal Liabilities.-—A military commander who violates the Pro-

visions of the Posse Comitatus Act or otherwise makes unlanul use
of Federal troops will be subJect o ci#il and criminal liability.
However, military personnel when agting under,martial»rule or mili-
'tary aid shoﬁld not hesitate 1in critical moments becauge of fear of

consequences.

35 F.R. Doc. 41-9380, 12 Dec. 1941; 6 Fed. Reg. 6420. Pursuant
to 50 U.S.C. 105 the President by E.O0. 8972 dated 1 December
1941, as modified by E.O. 907k dated 25 February 1942, author-
ized the Secretary of War to establish and maintain military
guards * * ¥ o protect certain national defense material,
premises, and utillities.
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No more military power should be exerted than is reasonably
required.36 Nor should disorderly elements be treated as enemies
of war,>unless the emergency is such as to demand.extfeme-measures.

If a military\order or cormand be legal and proper and a sub-
ordinate acts in good faith, does not show 111 will or vindictive-
ness, or exercise undue severity uﬁder the circumstances, he will
not be held either criminally or civilly responsible fdr.the conse-
quences. Fﬁrther, even though an order or command later turns out
to be.illégal,’if at the time it was given and obeyed, it was appar-
ently legal to a reasonable person of the military status or grade
- of the one acting under it, criminal liability will not result and
civil lisbility will be the exception.3'

At common law it was no defense in a civil suit that an unlaw-
ful act was done pursuant to an order of a superior officer.38

In Bates v. Clark>” where an Army. officer in reliance on orders
selzed the plaintiff's liquor on the assumption that they were~in

Indian country, but the place of seizure was actually not in Indian

36 Par. 18, note 4, supra.

37 Par. 20, note k4, supra. ’

38 Dicey, Law of the Constitution (9th Ed.) 303 "/The Soldier/ may,
as it has been well said, be liable to be shot by a court-

martial if he disobeys an order, and to be hanged by a Judge
and jJury 1if he obeys it."

39 9% U.S. 204 (1877).



country, it was held that the orders defendant had received were no

Lo

defense. Again in Milligan v. Hovey =~ the members of the military
commission which had tried Milligan, the general officer appointiﬁg
the same, and the arresting officers were held liable for compensa-
tdry demages for false imprisonment.

Summarizing, it may be said that where necessity for martial
rule or military aid exists, military persomnel engaged in restor-
ing civil control are held not liable for actg done pursuant -to
ordersul unless the acts done are the result of malice, bad faith
e |

or a use of palpably excessive force.

Extent of Legal Authority.--Generally speaking, legal authority

is exercised by the use of punitive measures and of preventive meas-
‘ures. Punitive measures are used as punishments against those who
violate the legal authority, ﬁhereas preventive measures are those
uged to pfeserve the peace and to prevent offenses against the legal
authority. When & man is sentenced to prison for violation of the
law puhitive measures have been taken against him. By contrast,

~ when public places are protected by force, even to the extent of
~killing persons who‘resist,bwhen an offender is removed to a place

of restraint and is detained there, not as & punishment but as a

40 17 F. Cas. 380 (1871).
41 Commonwealth v. Shortall, 206 -Pa. St. 165 (1903).

42 Manley v. State, 69 Tex. Cr. 502 (1913).

!
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safety measurs, when a disorderly assembly has been broken up by
>force, preventive measures have been used.h3
Where civil authorities are in contiol they may employ. either
preventive or punitive measures to enforce their authority. When
the military governs under martial rule it completely supplants the
. c¢ivil government and consequently has. recourse to both preventive
and punitive measures also. Under-martial rule punishment of civil-
ians (punitive action), may be inflicted through the use of military
tribuna.ls.)"rl'L But where the military is used merely as an aid to
the civil authorities the municipal law is not repiaced by military
law, and in such instances, the military authorities are limited
to preventive action only.u5'
Ordinarily, a person may not legally be held in detention with-
out process lssued out of a court. Without such process a writ of
habeas corpus issued by a civil court could require the production
of the prisoner together with a return showing the cause of his de-
tention. Unless. sufficient cause should then be shown (i,e., that
the prisoner ‘was being properly held for trial, or pursuant to the
results of a ®rial, the court would direct a discharge from

custody. .The Constitution itself prohibits the suspension of the

43 ‘Moyer v. Peabody, 212 U.S. 78, 84, 85 (1909).

Wy P, 836-838, Winthrop's Military Law and Precedents (ind ed.,
1920 Reprint). ‘

45 Par., Te, AR 500-50, 5 April 1937. . "Punishment in such cases
’ belongs to the courts of justice and not to the armed forces."
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writ of -habeas corpus except in cases of rebellion or invasion where
the public safety may require it. 46 The exception made in cases of
rebellion.or invasion where the public sdfety may require sugpension
of the writ seems to mean that the privilege of the writ may be sus-
pended as to persons reasonably suspected of aiding or promoting such
rebellion or invasion who thereby endanger the public safety.u7 It
does3n0t authorize a general suspension of the privilege of the writ.
When the prifilege\of the writ is suspended it does not authorize
the.érrést of anyvone'nor,affect the duty of the court to issue the
writ, but rather, denies to the person arrested the right to gain
hiﬁ iiberty'by means thereof. The writ usually'issues,as a mattelr
of course; and on the return made to the writ the cpurt decides
whether the party applying is denied the right of proceeding any
further with it. But the court can elect to waive the issuing of
‘the writ and consider whether upon the facts presented in the peti-
‘tion thewprisdﬁer who'is brought before it should be discharged, or
thé_cQurt may not award the writ if satisfied that on his own show-
_1né'thé prisoner was-rightfully detainednh8 Nevertheless, when the
gtatus of martial fule'exists, from the étandpoint of practical re-.

,liéf,ian ipso facto suspension of the pfivilege of the writ takes

46 Const., art. 1, sec. 9, cl. 2.
IHTI lO‘Op Atty. Gen. 7h |

“us Ex parte Milligan 71 U. s 2, 110- 111 (1866)f gee digest and ab-

stract, p. 152, infra; Ex parte Quirin, 317 U.s. ‘1, 24 (1942),
. see digest and sabatract, D 160, infra, p. 20k, Fairman "The
~ Law of Martial Rule.™
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ﬁlacec At suéhrtime the courts are closed, and it is impossible to
administer‘Justice according to civil law.

In ﬁhe case of Luther v. Bordén,u9 the action originated in the
United States_Circuit Court in Rhode_Islé,nd° ‘The Federal court took
jufiédicfion becausé bf-diversity of-CitiZenship. The blainfiff; a
citiZén of_Maseaéhuéetts sued the defendants,:éitizens of Rhode
Isiand, for treépass, for entering his house. The deféndantsvwere
mémbéréaofvaﬁ.infantry company which was part of the Rhode'Iéiand
militia. Thebdecision iplthe éase upheld thé defendants in their 2
contention that-a decl&ration of martiai law made byvthe State's
legislathré jﬁétified them in carryiﬁg out theirvmilitéry_orders,

' whiéh>were ﬁovarrést the plaintiff, and if neceésary, break 1nt6
,and'enter his‘dwelling'tb do so. 1In this case,‘the céurt stated -
that élthohgh a:permanenf.militafy g@fernment is no£ republican,
when_it'isiintended mereiy for d qriéis "and ﬁolmeet the peril;in-
whichithe,eXisting gofernment is plaqéd bybthe_armed resisténce to
its authority" 1t is-1aqfﬁl.: It fﬁrther said tﬁaf the test as to

. tﬁe.legality’df.the use of the armed.erCes in such instanceslis.
WHéthef fhe afﬁed insurrection is too."powérful to be controlled by
the civil aﬁthority",:vNote that this casé involved the question of
State authority, but it would seem that the right ﬁhich existed-iﬁ;
the State.to brotedt its existencé would also exiSﬁ inlthe Federal

government.

49 48 U.S. 1 (1849).
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The réal issue here involved ﬁas simply whether or not, -under
such circumstances, the plaintiff could be arrested legally by the
military without Jjudicial process. Therefofe, it wouldlseem that
this decision, in its relation to martial law, merely recognizes the
authority of the military to take preventi&e measures.

During the Civil War, on March 3, 1863, Congress enacted a 1aw?©
. which gave the President authority "to suspend the privilege of the-
writ of habeas corpus in any'case throughout the United States, or
any part thereof." Implementing the enactment of this law a proclﬁm-
ation was issued which placed in & prescribed class (ihcluding'

others) all "aiders or abettors of the enemy,'

t

and persons.COmmiﬁ-
ting any "offense against the military or naval service." The con-
stitutionality of proceedings’thereuﬁder was raiséd in the Supreme
Court in'Ex parte Milligan,5; ' The opinions in the case, both major-
ity and minoripy, inclu@ing dicta,jhave been often referred to in
vlatef opinions, pro and con-on on guestions involving the military.
Until this decision was rendered, the congtitutional limitations |
upon suspendiﬁg fherprivilege of the writ of habeas corpus had
never been éonsidered by the Supreme Court.
- In the majority opinion rendered by*five of the justices, the

views were expressed that Congress did not have the constitutional

50 12 Stat. 755.

51 71 U.S. 2 (1866). See page 32, supra, for a discussion of this
case on the guestion of the right of a military tribunal to try
civilians. See also digest and abstract, p. 152, infra.


http:Milligan.51

- 6d -

" authority to suspend of authorize the suspension. of the-writ of
~ habeas corpus and to provide for military Jurisdiction-oVér civil-.
ians outside the sphere of active mil;tary'operations, wheré‘the_
‘ diVil‘éburts.are Qpen and ready for thé“transaction of Judicial
business. Also, that "martial iawicaﬁnét arise from a‘tﬁreatened'
'invaéioncv.The necQséity'must be actual and present; the invasion
f_real;,éuch aB-effectually.closes the courts énd'deposes‘thé'civii
administration."
" On' the other hand, the fouf remaining‘jﬁstiées'in‘thé minérity'
opinion, expressed the view that, though it is correct to say the
necessity must be actual and presént, it is not correqt to say'that 
this necessity cannot be present except when the courts are closed
and deposed irom civil administration. The fact that theﬂciv;l.
odurts éfé.6pen should not be controlling since they might be 0peh:
‘end undisturbed in the execution of their function and yéf.wholly_;
1n00mpetent’to aVer£ threatened danger or to.punish_the_guilty with-
‘1édequaﬁé'promptifude and céft&inty, (Such views.-- the dicta of =
. the minority -- have come to be regarded as correct, énd-the dicta
- of the majprity as‘having been- influenced by confusing martial law
_Zﬁarfial'rﬁlg7 with military government-which exists only at a_timé
_aﬁd-inithe theater of war, where our civil courts could not func-

‘tidn))?e

.52 See p. 817 et seq., noté 29, supra.
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Although Milligan previously had been sentenced to death by a
military tribunal the questlion as to whether mllitary authority
could take such punitive action if properly'exercising some phase
of martial law was not in issue and not ruled upon.

Nothwlthstanding confusion as to the scopse and legality of mar-
tial law resulting from the dicta. of this case, as already pointed
out in Luther v. Borden, prevention measures under martial rule or
military aid (qualified martial rule), may be taken by the military
when necesgity may require. Furthermore,’ the determination of the
necessity 1is an act of statevwhich’will not be Judicially reviewed;53
This latter rule was substantiated in a l€£er case,sh in which Holmes,
Jd., speaking for the Supreme Court concerning tﬁe legality of pre-
ventive detention-by-military arrést stated: .

- "Such arrests are not necessarily for punishment,
but are by way of precaution to prevent the exercise of
hostile power. . . . No doubt there are cases where the
expert on the spot may be called upon to Justify his
conduct later in court, notwithstanding the fact that he
had sole command at the time and. acted to the best of -
his knowledge. That is the position of a captain of a
ship. But even in that case great weight is glven to his
determination and the matter is to be judged on the facts
as they appeared then and not merely in the light of the
event. . . . When it comes to a decision by the head of
the state upon a matter involving its -1life, the ordinary
‘rights of individuals must yield to what he deems the
necessities of executive process for Judicial process.

(pp. 84-85)

53 Luther v. Borden, note 49, supra.

54 Moyer v. Peabody, note 43, supra.



The question whether punitive phases of martial rule may be ex{:
erciged constitutionally in time of pesace, when the courts are func;
tioning,,has never been decided directly by the Supreme Court.
Nevertheless, it seémé well settled that when a domestié disturbance-
o eﬁdangering the public is of such magﬁitude thgt the civil power -
cannot control (for which pufpose'the Federal Governrbnt does noﬁ
.mginfain a large civil pdlice force), the national_safetj‘requireé.';
protection by thé only power.left, the miiitary, Therefore martial
rule (and military aid as a qualified form of martial rﬁle) may be‘
regarded as 8 term. comparable tg the term self-defense, connoting .
theAlawful right of a government to defend itself, Just ésvthe term

self-defénse cénnotes the iawful right of an individual to défend
himself. This individﬁél right'of self—defense.iS'recogﬁized_as in-{
_naté and existing'as_a natural~right_ﬁi£h§ut dependence'uPOn granp‘
fram»any authority. Similarly this govefnméntal righf of_sélf-'
:_defensevis recognized as inhérihg in every sovereign state.ﬁithout
) graﬁt, fof,its protection against all enemieé,'whether‘féfeign'or'v
domestic.0? Accdrdingiy, témporary.control'of the civil populatioh”‘
by the‘military may be iﬁaggurated.in seiffdefénéé Qhen emergency o
-makés_it neceséary, and all adequape ﬁeasﬁres'to insure success
will bé proper and legal. This authority of the'ﬁilitéry to prd-
tect the publig is équal td the need;fdr:protegtion -- thé.necesf '

8ity determines its extent and duration,56

55 See p. 820 et seq., note 29, supra.

56 Id., at pp. 818, 820-821.
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MILITARY GOVERNMENT

DEFINITION AND SCOPEO--Military government'is the supreme author-
ity exercieed by an armed force over.the lands,'property,_and the-in-
habitants of enemy territory, or allied, or domestic territory re-
covered from enemy oceupation or from rebels tried as belligerente;

The military occupation of such territory.suspends the eperatien
of the enemy's civil goVernment therein. It therefore becomes'neces-
- gary for the occupying power to exercise‘the functions of eivil gov—
ernment in the maintenance ofvpublic_order° Military gevernment.is
“the organization through which it does so.,l The militaryvjnrisdie-
'tion thus acquired is not unlike that acquired by the military author-‘
ities when they exer01se martial rule at home over_domestlc-territory.

Military governments have two lawful objecte -- the one to pro- |
" mote military operations of. the occupying army and the‘other-tO'pree'
serve the-eafety of sgoclety within the area_occupied. The latter
objectivebie an leigation imposed by international iawae' The au- .
thority of such gevernment ievinvoked'by military neceséity and'not
by conetitutional mandateo

Under military government transfer of . sovereignty s not ef-
ifeeted,'but'éimply the transfer of power, authority, and duty to ex--
“ercige some of the rights of the’deposed-sovereign,

'MILITARY TRIBUNALS AND CIVIL COURTS.--As seon as practieabie

after occupation of enemy or recaptured territory, the military will

l FM 27 5, paru l Military Government

2 TId. par. 3.



"establish necessary military tribunals and by appropriate_methods
notify the inhabitants thereof of the offenses for which they may
be tried by such tribunals, and of the punishments which such tri-
bunals may impose.' This punitive application of the military g0V~
‘ernment's Jﬁrisdiction'isvexercised through military commissions and
provoét courts, sometimes termed criminal wai_‘_courts° Ordinarily,
they exercise criminal Jurisdiction over all acts or omissions made
offenses by the laws of the country which are being enforced by the
- occupying ermy, overioffenses against the laws of war, and over vio-
latlions qf the proclamations, ordinances,'regulations, or orders
promulgated b& the occupying forces.

If. the courtes of the occupied'country are Qpén’and functionlng
satisfaétorily, they should be permitted to hear and determine civil
sulte, other than those brbught ageinst members of the occupying
forces (of which they have no furisdiction). If the occupation is
likely to be brief, no provision need be made for trial of civil
cases even if the courts of'the'occupiéd territory are not functlon-
ing. If, however, the courts of the occupled territory are not
functioning satisfactofily, and the welfare of the people requireé,
the military authorities,in'contrél mey confer Jurisdiction even in
-civil_cases upon military commissions end provost‘cdurts or may es-
tablish separate military tribunels for such cases. The military
Amay_also 1ssue appropriate rules and regulations to govern these tri-
bunals in the execution of their judgments. The law to be foll'owed.

"in civil cases will conform generally to that of the occupied territory:
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* AUTHORITY OF MILITARY GOVERNMENT.--In Colemasn v. Tennessee,3

the deféndant,/a soldier of the United States Army while in hostile
occupation of Tennessee during the Civil War was tried by court-
martial for murder. He was convicted and sentenced to suffer death
but the sentence was not carried into effect because he escaped.
After the.constitutional relations of the State or Tennessee to the
Union were restored, he was indicted by oﬁe of the courts of that
Staﬁe for the same murder. To this indictment he pleaded, in bar
of trial, his prilor conviction before the court-martial. The plea
being overruled, the court proceeded to try, convict, and sentence
him again to death. This Judgment was affirmed by the highest
court of the State and then went to the Unlted States Supreme Court
for 1ts declsion.

The court held that the defendant's ples of his previous cén-
viction as a bar in trial waes erroneous. Such & plea admitted con-
current Jurisdiction in the Tennessee courts, whereas, they actually
had no Juriediction to try him. At the time he committed the offense
Tennesses was enemy country, ite courts had no Jurlsdictlon of any
nilitary offense, and defendant was not amensble to its laws. There-
fore the Jurlsdictiaon of the court-martial was exclusive.

The court, however, treated the café as though. the defendant

had pleaded properly, reversed the State court’s judgment and

3 97 U.S. 509 (1878).
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directed his dischérge under the indictment. iﬁ addition, the éourt
stated that defendant should be delivered up to the military author-
ities to answer for his court-msrtial conviction, since it appeared
tﬁat its judgment had been approved without_action yet having been
taken thereunder.

It may be interesting to note thatvCQleman was turned over to -
the pilitary authorities, and that President Hayes on June 6, 1879,
commuted'his death sentence to ilmprisomment for life and designated
the State Penitentiary at Albany, New York, to 5e the place of_con—
finement. |

In Dow vu\Johnsoﬁ,h'thé defendant, an officer of the United
States Army in command of forces operating within'occupied portions
of Louisiana during the Civil War, seized for the use of his.forces'
certain supplies beLonging to the plaintiff. TFor this_alleged tort
‘the plaintiff sued in a local court;which the ocqupying forces per-
mitted to continue in existernce in Louisiana and recovered Jjudgment
by defsult. After the war the plaintiff sued the defendant, on this
Judgment, in a Federal court sitting in Maine. The case was finally
certified to the United States Supreme Court.

Here the court held for the defendent, saying that the plea of

nul tiel record was sufficient because the provisional court had no

Jurisdiction in the premises} When the Northern Army marched into .

the country which acknowledged the authority of the Confederate

L 100 U.S. 158 (1879)



Govermment, that is, into the enemy's country, the officers and.
soldiers of the invading army were not subject to that country's
laws, nor amenable to its tribunals for their acts. They were sub-
ject'to the Govermment of the United States, and only by its laws,
administered by its authority, could they be called to account.

Respecting the authority of the govermment in occupied terri-
tory, the Supreme‘Court in its opinion in this case took occasion
to delineate the responsibilities, obligations and powers of an
occupying army as follows (page 165):

"There would be something singularly absurd in per-
mitting an officer or soldier of an invading army to be
tried by his enemy, whose country it Z_he army7 had in-
vaded. The same reasong for this exemption from crim-
inal prosecution apply to civil proc¢eedings. There would
be as much incongruity, and as little likelihood of free-
dom from the irritations of the war, in civil as in crim-
inal proceedings progsecuted during its continuance. In
both instances, from the very nature of war, the tribun-
als of the enemy must be without jurisdiction to sit in
judgment upon the military conduct of the officers and
goldiers of the invading army."

JURISDICTION N FRIENDLY FOREIGN TERRITORY.--This is not strict-
ly a question of military gévernment. All membersvof the United
States Army are subjJect to the Jjurisdiction of its courts-martial.
Yot, as previously mentioned while thenArmy is within territorial
limits of the United States the civil courts, both Federal and Staté,
have certain concurrént Jurisdiction over its members. However, thé
Jurisdiction of military_tribunals becomes exclusive'when the Army
leaves its own territorial limits, as for instancé, when the Army

marches through a friendly country or is stationed.thereiﬁ. .In such
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cases, consent of the friendly government fqr exemptioh from its
civil or criminal Jurisdiction is assumed as a matter of cburse;
should it‘deny this consent and actjotherwise, it‘wéuld glve rise
to gerious éonsequences. 7

In The Schooner'Exchange‘v, McFadddn;5 Chief Justice Marshall
said:

"3d4. A third case in which a sovereign is understood
to cede & portion of his territorial Juriediction ié,
where he allows the troops of a foreign prince to pass
through his dominions.

. - "% % x The grant of a free passage therefor im-

"plies a waiver of all jurisdiction over the troops during
their passage, and permits the foreign general to use
that discipline, and to inflict those punishments which
the govermment of his Army may require." '

Thé-same principle -1s followed in the dicta of Dow v. Johnson,§
and Coleman v. Tennessee.

The exciusivé Jurisdiction of the United States over its own
forces.ih Australia was admitted by an order in the Australian coun-
c11;8 This was not gneXpected as the Australiaps‘had always de-
manded a similar right for theii troops. The_Bfitish on the other
hand took the view that courts-martial of the armed forces of any

visiyinginétion derive each and all their powers'from the Allied

5 11 U.S, 116, 139-140 (1812).
6 100 U.S. 158, 165 (1879).
7 97 U.S. 509, 515 (1878).

8 Stafutqry Rule No. 241, 1942,
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e
Forces Act” which granted only concurrent Jurisdiction as to most

offenses and denied Jurisdiction as to others and it was only by
w10

what they termed in the House of Commons as a "striking innovation
that exclusive Jurisdiction to try members of our armed forces was
admitted. T

The right in this exclusive jurisdiction is based on inter-
national law and does not depend on any treaty or exchange~of dip-

lomatic notes.Le

It must be recognized, however, that internationai law is ef-
fective only insofar.as it is recognized by the country in which
our troops are located, and that Jurisdiction is essentially and |
primarily a question of physical power. The United States is faced
with the difficulty of not being able to guarantee that the various
-States of the union will recognize the exclusive Jurisdiction of a
visiting foreign force and consequently some nations quartering our
troopS'haVe denled our right to exclusive‘jurisdiction until we can

grant reciprocal rights to them. Colonel Kingl3 is of the opinion

9 3 and 4 Geo. 6, c. 51 (Aug. 22, 1940).

10 Parliamentary Debates, House of Commons, Official Report, Aug.
L, 19k2, vol. 382, pp. 02, 910. '

11 5 and 6 Geo. 6, c. 31 (Augu'é, 194k2).

12 KXing, Jurisdiction over Friendly Foreign Armed Forces, 36 Am. .
Journal of International Law, 539, 566.

13 Ibid.
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that a Jjudgment or sentence'of any. State court contrary to these

principles of international law could be set aside in a Federal

court.-
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MILITARY RESFRVATIONS

The term "military reservation" is a phrase which has been
coined to designate that portion of the pﬁblic domain which has
been withdrawn and appropriated to a military use of the Govern-
ment.l It has been applied to every post, camp or station set
apart for a military purpose. In strict legal parlance it is a.
term unknown to the law anq.has no special significance,2

ACQUISITION.--Upon the formation of the Union, the United
States became the owner of large tracts of land. By cession and
purchase from foreign countries still greater territory fell under
the control and ownership of the Federal Govermnment. In exercise
of its power over Territories,3 the Union governed these lands and
established laws for their transfer and acquisition by individuals.

It was from this vast public domain that our new States sprang.
At the times of the admission of these States the Federal Government
still owned public lands within their several boundaries. - Inasmuch
‘as Congress was the source of the power of the States to exercise
any jurisdiction, Congress had the undoubted authority to exclude
from their Jurisdiction such specified areas. - When an act of Con-
‘gress admits a State into the Union and stipuiates'that certain

lands are excepted from the jurisdiction of that State's new

\

1 40 C.J. 658, 659.
2 United States v. Tichenor, 12 F. 415, L2k (1882).

3 Const., art. IV, sec., 3, cl. 2.
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government, the excepted lands constitute no part of the State, al-
though they are included within its boundaries. The Federal Govern-
_ menf in such case continﬁes-to exercise exclusiye jﬁrisdiction ovér
such landsnh.

If the,Uhited States makes no suéh éxception-of its public
lands when it admits a new State to the Union, the Federal Govern-
‘ment loses its dominion and exclusive jurisdiction théreo?er and
continues to hold them as an ordinary proprietor.,5 Even so, the
State cannot "affect the title of the United States or embarrass it
in using'the_lands or interfere with its right of disposal."6 This
latter exception is the only distinguishing feature of the United
States as an ordinary proprietor.

Even though a State has been admitted to the Union, the land
within its boundaries is subjedt td the right of the Federal Govern-
mgnt to aéquire'it either with or without the State's consent. vSuch
authority is inherent in its sovereignty so long as if is exercised
for an essential function of government.,7

Under the express terms of the Congtitutlon if the Federal Gov-

ernment'purchases land within a State, with the consent of that State's

4 Harkness v. Hyde, 98 U.S. 476 (1878); Langford v. Monteith, 102
U.s. 145 (1880).

5 1k Op. Atty. Gen. 557 (1875). .

‘Surplus Trading Co. v. Cook, 281 U.S. 647, 650 (1930).

On

7 Kohl v. United States, 91 U.S. 367 (1875).
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8

legislature for the erection of forts, magazines, and arsenals,
Congress gaing the power to exercise exclusive legislation there-
over. The term exclusive legislation as thus used means exclusive
jurisdictibn?9 The requisite consent may be given before or at
time of'purchasea ~When no consent is so provided the State may
cede such jurisdict;on later by a separate act of cession, 10
Although the rule existed for many years that a State could

not partially consent to purchase by the United States and thus de-
tract from the exclusive Jjurisdiction of_the Federal Government, the
Supreme Court held even at that time that a reservation by a State
of the right to serve civilvand crimingl process in such a terri-
tory was not to be constfued as a partial consent.ll As stated in
an -early case on the issue "1t may well be doubted %hether congress
are, by the terms of the constitution, at liberty to purchase lands
for forts, dockyards, etc., with the consent of a State Legislature,
where such consent is so qualified that it will not justify 'exclu-
sive legislation' of congress thereo"lE. Justice Story stated,.how-

ever, that a reservation of the power to serve civil and criminal

8 Const., art. I, sec. 8, cl. 17.
9.6 Op. Atty. Gen. 577 (1854).

10 Ft. Leavenworth K.R. Co. v. Lowe, 11k U.S. 525 (1885). See di-
gest and abspract, p. 166, infra.

11 Ibid. See also Surplus Trading Co. v. Cook, 281 U.S. 647 (1930);
People v. Hillman et al 246 N.Y. 467, 159 N.E. 400 (1927), rev'g
219 App. Div. 792, 220 N.Y.S. 899 (1927).

12 United States v. Cornell, 25 F. Cas. 646, 649 (1819).
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process in any such area was not incompatible with exclusive Jjuris-
diction; it operated "only as a condition" and "as an agreement of
the new sovereign to permit its free exercise as quod hoc his own
process.”l3 The usual reservation of a right to serve civil and
criminal process with regard to actions arising within the State
but without the United States territory is considered a valid meas-
ure to pfevent the territory fram beqoming an asylum. for fugitives
from Justice. |

In the case of James v. Dravo Contracting Co.,lu decided in
1937 the Supreme Court finally held that as the Constitution con-
tains no expreés stipulation that the consent of the State be with-
out reservations, such a stipulation should not be read into the
Constitution. Moreover, in 1940 the Court, citing the Dravo case
and Collins v. Yosemite Park Coo,15 stated: "It is now settled
that the Jurisdicfion acquired from a State by the United States
whether by consent to the purchase or by cession may be qualified
in accordance with agreements reached by the respective govern-
‘ments,"i6

Reservations inconsistent with exclusive Federal Jurisdiction

ag contemplated by the Constitution, such as a reservation by a

i3 Ivid.
14 302 U.S. 134, 148 (1937). See digest and abstract, p. 170, infra.
15 304 U.S..518 (1938).

16 Stewart & Co. v. Sadrakula, 309 U.S. 9k, 99 (1940).

1
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State of concurrent\criminal-jurisdiction, while not inoperative as
reservations; do not comply with congressional provisions respecting
apperriationsl7.except in case of special legislation.

Section 355, Revised Statutes, reads in part, as follows:

"No public money shall be expended upon any site or

land purchased by the United States for the purposes of

erecting thereon any armory, * ¥ ¥ or other public build-

ing of any kind whatever, until the written opinion of

the Attorney General shall be had in favor of the validity

of the title, nor until the consent of the legislature of

the State in-which the land or site may be, to such pur-
chase, has been given."

This statute has been:répeatedly interpreted as requiring un-
quglified consentlg except that 1t has been held that there is noth-
ing incompatible with exclusive Jurisdiction invthe reservation by
a State of the right to serve civil and criminal processes on‘the
land .9

This interpretation is not affected by the decision in the
Dravo case,go for even though that case was the firsf to say that -
congent under the Constitution could be qualified, still the inter-

pretation of the word "consent'" in Section 355 of the Revised Stat-

utes has been fixed by repeated reenactment of the statute,21 and

17 31 Op. Atty. Gen. 260 (1918); id. at 265 (1918).

18 31 Op. Atty. Gen. 260 (1918); id. at 265 (1918); id. at 294
(1918); 36 Op. Atty. Gen. 86 (1929). '

19 38 Op. Atty. Gen. 341 (1935).
20 302 U.S. 134 (1937). See digest and &bstract, p. 170, infra.

21 36 Op. Atty. Gen. 285 (1939).
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thus the doctrine of the DPravo case does not apply with respect to
land purchased for armories or other public buildings.
Prior to February %,.l9h0, where éonsent to purchase was given
the United States by a State, it was legally presumed that the United
States accepted the jurisdiction so gfanted-by thevState.. Since
~that date an express acceptance of Jurisdiction is requir'edae2
~ Article I, section 8, clause 17 of the’Conétitution i$ not con-

sidéred as settihg forth the only means of acquisition of land. It
merely enumerates the type of Jurisdiction acquired if consent to
purchase is obtained.23 The United States may acquire land within

a State for Federal purposes by_direct purchase from private .owners
without the knowledge or consent of the-State,Eu or the United States
. may exercise eminent domain to acquire property owned by an individual
or by the State.

If the Federal Govermnment thus obtains its territory without

-the conéént of ﬁhe_State and purchases land direct from private
'6yners or acquires it through the_exercise‘df.eﬁinent domain, the
United States gains no politicai'dominionvor govereignty over lands

-80 acquired. In such instance the United States would hold as an ordinary

SR

22 R.S. 355, as amended by Act of Feb. 1, 1940 (5h Stat. 19), and the
Act of Oct. 9, 1940 (54 Stat. 1083; 40 U.S.C. 255). See Adams v.
United States, 63 8. Ct. 1122 (1943).

23 In re United States; 28 F. Supp. 758, 760, 761 (1939).

2k - Kohl v. United States, 91 U.S. 367 (1875).
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propriefor25 and.is subJect to'all'the laws and regulations that
would affect an individual owner of land within that State except
that the State can do nothing that will interfere with the effective
use of the land for the purpose of the Federal Government.26

The Judge Advocate General's Office has published & series‘gf
pamphlets entitled "Military Reservations", which set out the gen-
eral legislation affecting military reservations in’thé several .
States.

JURISDICTION.-—We have seen that the circumstances surfounding

the acquisition of Federal land within State boundaries determines
the type of juriediction that will be exercised by the United States.
Further, that this Jurisdiction is of three general\classes: (a) ex-.
clusive; (b) qualified, i.e., exclusive except for powers reserved

by the State; (c) an ordinary proprietory interest. -

When the‘United_States acquiies exclusive jurisdiction,"qdm-
Plete sovereignty is thereby vested in the Federal Goverrment and
control by the State is terminated. In such case, however, there’
continues in effect until abrogated, those rules existing at the -
time the State surrenders Jurisdiction, which rules govern the rights
of the ocqupanté of the territory transferred. Under the rule of
international law, applicable when territory passes from one sover-

eign to another, the ldcal law regarding private rights existing at

/

25 1k Op. Atty. Gen. 557.

26 Fort Leavenworth R.R. v. Lowe, 11k U.S. 525, 539 (1885). See
digest and ebstract, p. 166, infra.”
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the time of the_transfer, go far as not inconsistent with the law
of the United States,'has been held to6 continue until superseded by
Federal legislation.2'

In the case of Arlington Hotel Company v. Fant28 the State of
Arkansas ceded to the United States eiclusive Jurisdiction over lands
including an Army and Navy Hospital, and a contiguous parcel upon
which a hotel was operated undér leagse from the United Statesf The
hotel was destroyed by fire and property of the hotel guests was
consumed. The question was the liability of the hotel landlord to
the guests for their losses; whether’he was liable ag an insurer un-
der the law of Arkansas in effect at the time of the cession by that
State of exclusive Jurisdiction, or only for negligence, according
to the statute law of Arkensas at the time of the fire. The court
ﬁeld that the United States having been ceded exclusive juriédiction

- over the territory, the State law (in effect at the time of the fire)
could have no opération therein, and therefqre could not change the
common law rule (in effect at the time of cession) of liability of
innkeepers located therein.

In a recent case=’ it was held that upon the transfer of State

| lands to the exclusive Jurisdiction of the United States, the State

lebor laws in effect at the time of transfer continue in force as

27 Chic. R.I. and P. Ry. v. McGlinn, 11k U.S. 542 (1885).

28 278 U.s. 439 (1929).

29 James Stewart & Co. v. Sadrakula, 309 U.S. 94 (194%0).
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Federal laws, save as they may be inappropriate to the changed situ-
ation'or inconsistent with the national purpose, and save as Con-
gress may have provided otherwise.

Crimes committed within the territory can be punished3o and
real actlons brougﬁt3l only in the local Federal courts. The Federal
~Criminal Code3 provides for the punishment of all Federal statutory
crimes on any lands under the excluslve or concurrent Jjurisdiction
of ﬁhe,Uhited States.33 This section designates the area in which
the criminal laws of the United States shall be effective. It fol-
lows therefore that the criminal laws of the United States are in
effect In areas where the United States has concurren£ or exclusive
Jurisdiction. Furthermore, with respect to such areas where there
is no Federal criminal law applicable to a particular matter, the
law of the State applicable and in force on February 1, 1940, is ef-
fective, and a violator thereof will be deemed guilty of a like of-
fense and subJect to & like punishm.ent.3h This Federal gtatute has
adopted by reference the criminal laws of the State for all offenses

not made penal by the Federal code.3?

30 United States v. Holt, 218 U.S. 245 (1910).
31 Palmer v. Barrett, 162 U.S. 399 (18%).

32 Section 272, as amended (18 U.S.C. 451).
33 Bowen v. Johnston, 306 U.S. 19 (1939).

34 54 Stat. 234; 18 U.S.C. u68;

35 See Puerto Rico v. Shell Co., 302 U.S. 253 (1937).
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While Congress had kept the penal law of'territor& under ifs
exclusaive jufisdiction reagonably up to date by reenactment of the
assimilation crime statute,lprivatearights are in general deter-
mined only by such law as existed at the time of'céssion, in many
cases fifty or one hundred years ago.36
An act of October 9, l9h0,37vprovideé tﬁat any United States
'Cqmmissidner,speCially:designated by the court for the purpose may
try persons charged with petty 6ffenses, as defined by section 335
of the Criminal.Code,38vif they are committed on Federal reserva-
tions. under the exclusive or concurrent Jurisdiction of the United
States. Although thQ.Department of'JuStice is primerily reéponsi-
ble for the prosecution of offenses against laws of the United
States?.prosecution'of these petty offenses committed by civilians
on military reservaﬁions may in certainﬁcases be conducted by qual-
ified army officers. In many instangés post judge advocates are
assigned by COmmanding:officers to such duties in addition to their
othér tasks. . Rules of'procedure'and‘practicevfor guch trials, as
_promulgated by the Supreme Court, are found in W.D. Civcular No.
215, 11 Oct. 19&1;_ana W.D. Circular No. 37, 5 Feb. 1942.

Curtailment of Federal Jurisdiction.--Jurisdiction over public

lands in a State, having been accepted by the United States, may be

I\

36 Selected Essays on Const. Law, Vol. 3, p. -1170.
37 54 Stat. 1058; 18 U.S.C.,576; W.D. Bull. No. 39, 19.0.

38 18 U.S.C. 5Ll.
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ceded back to‘that,State by Congress.39 Where the ﬁhited States has
obtained exclusive Jurisdiction from a State, and jurisdictioh has
not been qualified by conditions attached thereto, the State alone
may not take any action which would diminish or curtail such Federal
Jurisdiction.ho The United States, now;;er, by its own act can cur-
- tall its own Jurisdiction in such cases, and has done so in several
instances which_are discussed'ih the following paragraph.
Taxation.--Until the decision in the Dravo case, supra, as a

State could not qualify its consent to purchase and its laws there-
fore could have no effect over the territory within its boundaries
- under the exclusive legislative authority of the Féderal Government,
the State had no power to tax within such area. The rule was differ-
ent as to territory not under exclusive legislative authority of the
Federal Government, i.e., territory over which the United States
occupied a position similaer to that of a private owner. There, al-
though the land itself and govermmental property thereon could nof
be taxed, as this would have burdened the use thereof,'ﬁeverthelesg,.
private property within the reservation was held to be taxable by
.the State,hl_

~ ‘Today Fedéral salarieé aré no longer exempﬁ from State taxatibn

on the theory of incidental burden to the Federal Government

39 Ohio v. Thomas, 173 U.S. 276, 281 (1899).
40 United States v. Unzeuta, 281 U.S. 138, 143 (1930).

L1 For former rule see United States v. Cornell, 25 F. Cas; 646
(1819); Surplus Trading Co. v. Cook, 281 U.S. 647, 651 (1930).
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occagioned thereby. No longer do Federal and State employees enjoy
the reciprocal immunity in this respect which they pdsséséed in the
past. Any Federal officer or employee (including army personnel)
whose resgidence or domicille 1s within a State can be taxed on his
Federal salary equally with his other private -income, as now author-
ized by Congress under Section L, Public Salary Tax Act of 1939°h2

-Formerly, a person was within the State for ‘taxable purposes
if he resided on a military reservation (or on other public land) .
over which the State had not surrendered its jurisdiction to the
Federal Government. In such case the. salary of such person (not
paid by the United States) was taxable by the State as private prop-
erty having a.situs in the reservation. On- the other hand, if the
Federal Government had exclusive Jurisdiction over the area, the
rule was otherwise, and the salary of such person was not taxable
by the State merely because of his residence or domicile within the
aresa.

Following the Public Salary Tax Act previously mentioned where-
.by military personnel were deprived of thelr immunity to State tax-
ation, the question was raised vhether such persons would have to
pay this tax to the State wherein they resided on a military reser-
vation under the exclusive Jurisdiction of the Federal Govermment.
In such case were they in the State. for the purpose of such taxa-

tion, where the State's income taxes were based upon domicile or

42 53 Stat. 575; 5 U.S.C. 8ha.
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residence within the State? This question provided one of the rea-

gong for the passage of the Buok Act of l9h0h3lwhich gave congression-
'al congsent to the several States to extend their income taxﬂlaws (as
well as certain other taxes) into Federal military reservations under
the exclusive Jurisdiction of the United States. As a result, effec-
tive January 1, 1941, all persons, whether living on such & reserva-
tion, or a reéervétion under State Jurisdiction, became taxable by |
the State upon proper legislative action by the State in extending
1ts tax laws to-cover the reservation.

No person is relieved from lisbility frdm an income tax levied
by any State by reason either of residing in or.of receiving income
from transactions occurring or service performed in sﬁCh Federal
‘areas. The State is permitted to levy and collect this type of tax
to the same extent and effect as though the area was not under Fed-
eral Jurisdiction.

The provisions of the act which permit the taxation provide in
addition that no person shall be relieved from liability for payment
of, collecﬁion of, or accounting for any sales or use tax levied by
any State, on the'ground.thaﬁ the sale.or use, with respect to such
tax levied, occurréd iﬁ whole or in part within a Federal area.

Another instaﬁce wherein the United States h&s curtailed 1its

own exclﬁsive Jurisdiction with respect to Federal property is found

k3 54 Stat. 1059.
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in the Federal Highway Act of 1936, which permitted the States and
Territories to tax the sales of gasoline and other motor vehicle
fuels sold by or'through post exchanges, ships sfores,_cdmmissaries,
filling stations, licensed traders, and other similar agencies lo-
cated on Federal military or other reéervations, when such fuels
were not fof the exclusive use of the United States; such sales
taxes to be'levied,in the same manner and to the game extent as
levied generally in the several States or Territories. Under a
later acth5 this law was amended to enlarge the authority of the
States and Territories so that, effective Jmnuary 1, l9hl, they
were permitted to extend the scope of their gasoline and motor
-vehicle fuel taxés to include purchase, storage, or use, in addi-
tion to sales within the reservation.

46 gpecifically ex-

"It is important to note that the Buck Act
cepts from State/authority the right to tax the United States, or
any instrumehtality thereof, and also exoepﬁs thé right to levy or
coliéct any tax with respect to sale, purchase, storage, or use of
tangible personal propq?ty séld'by the Uhited States or ary instru-
mentality thereof (such as'aKGOmmissary, poét exchange, etc.). Thus

is preserved the constitutional immunity of the Federal Government

and its instrumentalities from taxation by the States. Army post

by Act of June 16, 1936; 49 Stat. 1521, sec. 10(a); 4 U.S.C. 12a.
45 Note 43, supra.

L6 TIbid.
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exchanges, laundries, and unit funds, for example,-femain exempt
‘from State taxation even though their situs is on a military reser-
vation where the State tax laws are otherwise applicaﬁleu

Even though by the statutes above discussed Congress has
yielded part of its exclusive Jurisdiction in Federal areas, the
. Buck Act expressly provides hthat this act shall not for the purposes
of‘any other provisionIOf law be deemed to deprive the:Uhitéd States
of exclusive Jurisdiction or to limit the Jurisdiction of the United

States over any Federal area”.
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APPENDIX
I
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Colonel A. M. Harvey, Judge Advocate Genersl's Department
Officers Reserve. Corps. Topeka, 1926. 15 p-
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‘St. Paul West, 1941.. 647 p.
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U.S. Adjutant General's Dept. Army Extension Courses: Military Law,
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-- Seme. Examination. 1931. 8 p.
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-- Same, Military La,w, Law of Military Offenses. 1931-32,
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' == Same. Exemination. 1931. 4 p. :
-~ Same. Examination, sclutions. 1931. '3 p.

----- Army Extension Courses: Special Text No. 21. Militery
Law, Law of Military Offenses. 1940 ed. . 29 p.
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-- --- Basic Fleld Manual: v.7. Military Law, pt. 2.  Rules of
Land Warfare: ... 1934. 116 p.
(Supersedes Rules of Land Warfare ... originally published

1n 1917 and reprinted in 1917.)

. —-- Basic Field M_anual:_v.,?., ‘Military Law, pt. 3. Domestic
Disturbances.. 1935. T2 p. - :
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Insular Fpssessions. Washington, D.C., Govermnment Printing Off.,
1919. 218 p. -
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APPENDIX
IT
PROCLAMATIONS AND ORDERS OF THE MILITARY GOVERNOR

OF THE TERRITORY OF HAWATI

TERRITORY OF HAWATT
A PROCLAMATION

WHEREAS, it is provided by Section 67 of the Organic
Act -of the Territory of Hawaii, approved April 30, 1900,  that,
whenever it becomes necessary, the Governor of that territory
may call upon the commander of the military forces of the United
States in that territory to prevent invasion; and

. WHEREAS, it is further provided by the said section
that the governor may in case of invasion or imminent danger
thereof, when the public safety requires it, suspend the privi-
lege of the writ of habeas corpus and place the territory under
-martial law; and

WHEREAS, the armed forces of the Empire of Japan have
this day attacked and invaded the shores of the Hawaiian Islands;
and :

WHEREAS, it has become necessary to repel such attack
and invasion; and '

WHEREAS, the public safety requires;

NOW, THEREFORE, I, J. B. POINDEXTER, Governor of the
Territory of Hawaii, do hereby announce that, pursuant to said

section, I have called upon the Commanding General Hawaiian De-
partment to prevent such invasion;

- And, pursuant to the same action, I do hereby suspend
_ €the privilege of the writ of habeas corpus until further notice;
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And, pursuamt to the same section, I do hereby place the
said territory under martial law;

And, I do hereby authorize and request the Commanding
General, Hawaiian Department, during the present emergency and until
the danger of invasion is removed, to exercise all the powers normal-
ly exercised by me as Governor:

~ And, I do further authorize and request the said Commanding
General, Hawaiian Department .and those subordinate. military personnel
to whom he may delegate such authority, during the present emergency
and until the danger of invasion is removed, to exercise the powers
normally exercised by Judicial officers and employees of this terri-
tory and of the counties and cities therein, and such other and fur-
ther powers as the emergency may require;

And, I do require all good citizens of the United States and
all other persons within the Territory of Hawail to obey promptly and
fully, in letter and in spirit, such proclamations, rules, regulations
and orders, as the Commanding General, Hawaiiar Department, or his
subordinates, may lssue during the present emergency.

IN WITNESS WHEREOF, I have hereunto set my
" hand and caused the seal of the Territory
of Hawall to be affixed.

DONE at Honolulu, Territory of Hawaii.
This Tth day of Décember, l9hl,
(SEATL)
J. B. POINDEXTER (S)
Governor of the Territory of Hawaii.

By the Governor:

CHAS. M., HITE
Secretary of Hawaill . A true and correct copy:

3:30 P.M. _Jemes F. Hanley (S)
JAMES F. HANLEY,
Major, J.A.G.D.
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PROCLAMATION

UNITED STATES ARMY

Headquarters, Hawaiian Department
Fort Shafter, 7 December 1941

To the People of Hawall:

The military and naval forces of -the Empire of Japan have
attacked and attempted to invade these i1alands.

Pursuant to section 67 of the Organic Act of the Territory
of Hawail, approved April 30, 1900, the Governor of Hawaii has
called upon me, as commasnder of the military forces of “the United
States in Hawail, to prevent such invaslon; has suspended the privi-
lege of the writ of habeas corpus; has placed the Territory under
martial law; has authorized and requested me and my subordinates to
exercise the powers normally exercised by the governor and by sub-
ordinate civil officers; and has required all persons within the
‘Territory to obey such proclamations, orders, and regulations as T
may issue during the present emergency.

: I ‘announce to the people of Hawaii that, in oompliance
with the a&bove requests of the Governor of Hawaii I have this

" day assumed the position of military governor of Hawaii and have

taken charge of the government of the Territory, of the preserva- -

tion of order therein,.and of. putting these islands in & proper

state of defense.

All persons within the Territory of Hawaii, whether resi-
dents thereof or not, whether .citizens of the United States or hot,
of no matter what race or natlonality, 'are warnéd that by reason
of their presence here they owe during their stay at least a tempo-
‘rary duty of obedience to the United States, and they are bound to
refrain from giving, by word or deed any aid or comfort to the.
enemies of the United States. Any violation of this duty is trea-
son, and will be punished by the severest penalties. .

The troops under my commend, in putting down any dis-
order or rebellion and in preventing any ald to the invader, will
act with such firmness and vigor and will use such arms as the
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accomplishment of their task may require.
The imminence of attack by the enemy -and the possibility

of invasion make necessary a stricter control of your actions than
‘would be necessary or proper at other times.. I shall therefore
. shortly publish ordinances governing the conduct of the people of
~ the Territory with respect to the showing of lights, circulation,
meetings, censorship, possession of arms, ammunition, and explo-
sives, thé sale of intoxicating liquors and other subjects.

In order to assgist in repelling the threatened invaslon
of our island home, good citizens will cheerfully obey this proc-
lamation and the ordinmances to be published; others will be re-
quired to do so. Offenders will be severely punished by military
tribunals or will be held in custody until such time as the civil
courts dre able to function.

Pending further instructions from this héadquarters the
Hawaii Defense Act and the Proclemation of the Governor of Hawail
heretofore issued thereunder shall continue in full force and ef-
fect.

(Signed) - Walter C. Short
Lieutenant General, U. S. Army,
Comarding, -
‘Military Governor of Hawaii.

A TRUE COPY:
James F. Hanley (Signed)
JAMES F. HANLEY, '
Major, J.A.G.D.

PROCLAMATION
UNITED STATES ARMY

To the'people of the Territory of.Hawaii:

WHEREAS, the Governor of the Territory of Hawaii, J. B. POIN~-
DEXTER, by & proclamation dated December 7, 1941, and made pur-
suant to the authority of Section 67 of the Organic Act of the
Territory of Hawail, approved April 30, 1900, called upon me, as
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commander of the military forces of the United States in this Ter-
ritory, to prevent invasion; suspended the wrlt of habeas cocrpus;
placed the Territory under martisl law; authorized and requested
me and my subordinates to exercise the powers normally exercised
by the Governor and by subordinate civil officers; and required
all persons within the said Territory to obey such proclama%ions,
orders, and regulations as I, or my subordinates, might issuec dur-
ing the present emergency;

WHEREAS, I, by proclamation dated December 7, 1941, announced
to the people of the Territory of Hawaiil that, in compliance with
-the above recited requests of the Governor of the Territory of
Hawali, I had that day assumed the position of Military Governor of
the Territory of Hawaii and had taken charge of the government of -
the Territory, of the preservation of order therein, and of .putting
these islands in & proper state of defense;

AND WHEREAS, I have this day relinquished command of the Ha-
waiian Department in accordance with War Department radiogram
dated 17 December 194l;

NOW, THEREFORE, I, WALTER C. SHORT, do hereby relinquish my
position as Militery Governor of the Territory of Hawaii.

DONE at Headquarters,'Hawaiian Department,
Fort Shafter, Territory of Hawail, this
17th day of December, 1941.

Walter C. Short (Signed)

. WALTER C. SHORT,
Lieutenant General, U. S. Army,
Commanding, .
Military Governor of Hawaili.

A TRUE COPY:

James ¥. Hanley (Signed)
James F. Hanley,
Major, J.A.G.D.
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PROCLAMATTON

UNITED STATES ARMY

To the people of the Territory of Hawaii:

WHEREAS, the Governor of the Territory of Hawaii, J. B. POIN-
DEXTER by a proclamation dated December 7, 1941, and made pursuant
to the authorlty of Section 67 of the Organic Act of the Territory.
of Hawaii, approved April 30, 1900, called upon the Commanding Gen-.
eral, Hawallan Department, as commander of the military forces of
the Uhlted States in this Territory, to prevent invasgion;. suspended
the writ of habeas corpus; placed the Territory under martlal law;
authorized and requested the Commanding General, Hawaiian Departmént,
and his subordinates, to exercise the powers normally exercised by
the Governor and by subordinate civil officers; and required all per-
song within the said Territory to obey such proclamations, orders,
and regulations as the Commanding General, Hawaiian Department, or
his subordinates, might issue during the present emergency;

WHEREAS, Lieutenant General WALTER C. SHORT, U. S. Army, Com-

“manding the Hawailan Department, by proclamation dated December 1,
1941, announced to the people of the Territory of Hawaii that, in
compliance with the above recited requests of the Governor of the
Territory of Hawaii, he had that day assumed the position of Military
Governor of the Territory of Hawail and had taken charge of the gov-
ernment of the Territory, of the preservation of order therein, and
-of putting these islands in a proper state of defense;

- WHEREAS, 'Lieutenant General WALTER C. SHORT, U. S. Army, Com-
mending the Hawsaiian Department, has this day relinquished command
of the Hawaiian Department in accordance with War Department radio-
gram dated December 17, 1941;

WHEREAS, Lieutenant General WALTER C. SHORT, U. S. Army, Com-
manding the Hawaiian Department, has this day relinquished his posi-
tion as Military Governor of the Territory.of Hawaiil;

AND WHEREAS, I have this date agsumed command of the Hawﬁllan
Department in accordance ‘'with War Department radiogram dated Decem-
ber 17, 1941;

NOW, THEREFORE, I, DELOS C. EMMONS, announce to the people of
the Territory of Hawail that I have this day assumed the position
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of the Military Governor of the Territory of Hawaii, and as such
Military Governor I adopt and confirm the 1nstructions contained in
the fifth to ninth paragraphs, inclusive, of the proclamation of the
‘Military Governor of the Territory of Hawali dated December 7, 1941,
and the general orders and other actions taken pursuent thereto.

DONE at Headquarters, Hawaiian Department,
Fort Shafter, Territory of Hawali, this
17th day of December, 19h41.

DELOS C. EMMONS  (Signed) -
DELOS C. FMMONS,. '
Lieutenant General, U. S. Army.

A TRUE ‘COPY:
James F. Hanley (S)

JAMES F, HANLEY,
Major, J.A.G.D,
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TERRITORY OF HAWAIT
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

7 December 1941

GENERAIL, ORDERS )
No 3

1. By virtue of the power vested in me as Military Governor,
a Military Commission is appointed to meet at Honolulu, Territory
of Hawaii, to meet at the call of the president therecf, for the
trial of such persons as may be properly dbrought before 1t:

James L. Coke, President and Law Member.
Alva E. Steadman.

- Lieutenant Coionel E. F. Ely, F.D.
Lieutenant Colonel Hyatt F. Newell, I.G.D.
Lieutenant Colonel V. G, Allen, A.G.D.
Angue Taylor, Trial Judge Advocate.

Major H. M. Coppin, A.G.D., Defense Counsel.

2. By virtue of the power vested in me as Military Gover-
nor, Major Henry De Pree, A.G.D., is appointed as a Provost Court
to meet at Schofield Barracks, Territory of Hawaii, for the trial
~ of such persens as may be properly brought before it.

3. By virtue of the power vested in me as Military Governor
Lieutenant Colonel Neal D. Franklin, J.A.G.D., is appointed as a
Provost Court to meet at Honolulu, Territory of Hawaii, for the
trial of such persons as may be properly brought before it.

By order of the Military Governor:

(Signed) Thomas H. Green
THOMAS H. GREEN .
Lt. Col., J.A.G.D.,
Executive,

A TRUE COPY:

James F. Hanley (S)
JAMES F. HANLEY,
Major, J.A.G.D.
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TERRITORY OF HAWAII
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

8 December 1941

GENFRAL ORDERS )
No. L )

By virtue of the power vested in me as Military Governor,
the following policy governing the trial of civilians by Military,
Commission. and Provost Courts is amnounced for the information
and guidance of all concerned:

1. Military commissions and provost courts shall have power
to try and determine any case involving an offense cormmitted
against the laws of the United States, the laws of the Territory
of Hawali or of the rules, regulations, orders or policles of the
military authorities. The Jurisdiction thus given does not
include the right to try commissioned and enlisted personnel of
the United States Army and Navy. Such persons shall be turned
over to their respective services for disposition.

2. Military commissions and provost courts will adjudge
sentences commensurate with the offenses committed. Ordinarily,
the sentence will not exceed the limit of punishment prescribed
for similar offenses by the laws of the United States or the Ter-
ritory of Hawaill. However, the courts may adjudge an appropriate
gentence.

3. The record of trial in cases before military commissions
will be substantially similar to that required 1n a special court-
martial. The record of trial in cases before provost courts will
be substantially similar to that in the case of & Summary Court-
Martial.

L, vThe procedure in trials before military commissions and
provost courts will follow, so far as it is applicable, the proce-
dure required for Special and Summary Courts-Martial respectively.

5. The records of trial in all cases will be forwarded to
the Department Judge Advocate. The sentence adjudged by provostk
courts shall become effective immediately. The sentence adjudged
by a military commission shall not become effective until it shall -
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have been approved by the Miiitary Governor.

. 6. All charges against civilian prisoners shall be preferred
by the Department Provost Marshal or one of his assistants.

7. The Provost Marshal is responsible for the prompt trial
of &all civilian prisoners and for carrying out the sentence ad-
Judged by the court.

8. Charges involving all major offenses shall be referred
to a military commission for trial. Other cases of lesser degree
shall be referred to provost courts. The maximum punishment which -
a provost court may adjudge is confinement for a period of 5 years,
and a fine of not to exceed $5 000.00. Military commissions may
adjudge punishment commensurate with the offense committed and maz
adjudge the death penalty in appropriate cases.

9. In adjudging sentences, provost courts and military com-
missions will be guided by, but not limited to the penalties au-
thorized by the courts-martial manual, the laws of the United
"~ States, the Territory of Hawali, the District of Columbia, and
the customs of war in like cases

By order of the Military Governor:

(Signed) Thomas H. Green
THOMAS H. GREEN,
Lt. Col., J.A.G.D.,
Executive Officer.

A TRUE COPY:
Jemes ‘F. Hanley (S)

JAMES F. HANLEY,
Ms jor, J.A.G.D.
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TERRITORY OF HAWAII
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

8 December 1941

GENERAL ORDERS )
No. 5 )

1. Pursuant to authority vested in me as Military Governor
of the Territory of Hawaii, I do hereby proclaim and direct that
the policy to be observed 1n this Territory toward all allen
Japanese of the age of fourteen. years and upwards shall be asg .
follows:

a. All such persons are enjoined tO preserve the peace
towards the United States and to refraiﬁ from crime against the
public safety, and from violating the laws of ‘the United States
gnd Territory of Hawaii, and to refrain from actual hostility or
giving information, aid, or comfort to the enemies of the United
States, and to comply strlctly with the regulations which are
hereby or which may be from time to time promilgated by the
President of the United States or the Military Governor of the
Territory of Hawaii; and so long as they shall conduct themselves
in accordance with law, they shall be undisturbed in the peaceful
pursuit of their lives and occupations and be accorded the consid-
eration due to all peaceful and law-ablding persons, except so far
as restrictions may be necessary for their own protection and for
the safety of the United States. All citizens of the United
States are enjoined to preserve the peace: ‘and - to ‘treat them with
all such friendliness as may be compatible with loyalty and al-
legiance to the United States.

b. All alien Japanese who fail to conduct themselves as 80
enjoined, in addition to being liable to restraint shall be liable
to all other penalties prescribed by law.

2. And pursuant to the authority vested in me, I hereby
declare and establish the following regulations which.I find as
necessary in the premises and for the public safety:

a. No alien Japanese shall have in his possession at any time
or place or use or operate any of the follow1ng enunerated arti-

cles:
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Firearms. ’

Weapons or implements of war or component parts
thereof.

Ammunition.

Bombs . ‘

Explosives or material used in the manufacture of
explosives.

Short-wave radloc recelving sets.

Transmitting sets.

Signal devices.

Codes or ciphers.

Cameras

Papers, documents or books in whigh there may be
invisible writing: photograph, gsketch, plctureo.
drawing, map or graphical represent&tion of any
military or naval installetion or equlipment or of
any asrms, ammunition, implements of war, device
or thing used or intended to be used in the combat
equipment of the land or navel forces of the United
States or of any mllitery or navael post, camp or
statien. '
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Any allen Japanese having in his possession any such articles
enumerated ebove will forthwith report the possession of such ar-
ticles to the nearest police station where he will recelive instruc-
tions for the disposition of such articles.

b. All such property found in the possession of an alien
Japenese after five o‘clock P.M., December 8, 1941, shall be
subJect to selzure and the possessor shall be subject to severe
punishment. .

¢c. No alilen Japanese shall undertake an air flight or ascend
into the air in any aircraft, balloon, or flying machine of any
sort, whether owned goverrmentally or commercially, except upon
written authority of the Provost Marshal. '

do' No alien Japsnese shall change his place of abode or oc-’
cupation or otherwise travel or move from place to place without:
first having obtalned the approval of the Provost Marshal therefor

e. No allen Japanese shall wrlte, print, or publish any
attack or threats againet the government or Congress of the United
States, or any branch thereof, or agalnst the‘measures or policy
of the United States, or against the medsures or poltcy of the -
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United States, or againét the person or property of any person in
the military, naval, or civil service of the United States or of
the Territory of Hawaii. '

f. No Japanese shall commit, aid, or abet any hostile act
against the United States, or give information, aid, or comfort
to its enemies. '

(Signed) Walter C. Short
WALTER C. SHORT,
Lieutenant General, U. S. Army,
Military Governor.

A TRUE COPY:

James F. Hanley (S) .
JAMES F. HANLEY,
Major, J.A.G.D..

TERRITORY OF HAWATT
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

14 December 1941

GENERAL ORDERS )
No. 25 )

1. Paragraph 1, General Orders No. 3, Office of the Military
Governor, Fort. Shafter, T.H., dated 7 December 1941, is revoked.

2. A Military Commission is hereby appointed to meet at Hono-
lulu, Territory of Hawaii, at 9:00 A.M., 17 December 1941, or as
gsoon thereafter as practicable for the trial of such persons as
may be properly brought before it:

Mejor General Jemes A. Woodruff, U.S.A.,

. President and Law Member.

Colonel John S. Pratt, C.A.C.

Lieutenant Colonel Leighton N. Smith, F.D.
Lieutenant Colonel Virgil G. Allen, Inf.
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Lieutenant Colonel Hyatt F. Newell, Inf.
Major Ray O. Welch, Q.M.C..
Lieutenant Colonel Neal D. Franklin, J.A.G.D.,
Trial Judge Advocate.
Major Harrison M. Coppin A.G.D.
Defense Counsel.

By order of the Military Governor:

Thomas H. Green (8S)

THOMAS H. GREEN,

Lt. Col., J.A.G.D.,
Executive.

A TRUE COPY:

‘James F. Hanley (s)
JAMES F, HANLEY,
Ma jor, J.A.G.D.

TERRITORY OF HAWAII
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

14 December 1941

GENERAL ORDERS )
No. 26 )

. l. Dealers, handlers, brokers, and others having large quanti-
ties of fireworks roman candles flares, torpedoes, pyrotechnics or
any powder operated slgnalling devices of similar nature in their
possession will report that fact to the closest police station, not
later than noon, Tuesday, December l6 l9hl with an inventory,
where instructions for disposition will be issued

2. All persons, regardless of whether citizens or aliens
having in their possession any quantity of fireworks roman candles,
flares, torpedoes, pyrotechnics, or powder 0perated signalling de-
vices of similar nature will turn the same In at the closest police»
station at once.
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3. The use, explosion, etc., of any fireworks, roman candles,
flares, torpedoes, pyrotechnics, or powder operated signalling de-
vices of similar nature is gtrictly forbidden and violators will
be severely punished.

By order of the Military Governor:

Thomas H. Green (S)
THOMAS H. GREEN,
Lt. Col., J.A.G.D.,
Executive.

A TRUE COPY:

James F. Hanley (S)
JAMES F. HANLEY, °
Major, J.A.G.D.

TERRITORY OF HAWATI
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

16 December 1941

GENERAL ORDERS )
No. 29 )

WHEREAS pursuant to. the proclamation of Martial Law in the
Territory of Hawaii the operation of the civil courts in the Terri-
tory of Hawaii has been suspended,

NOW, THEREFORE, by virtue of the authority vested in me as
Military Governor, and for the purpose of more effectively carrying
out the duties of such Military Governor, IT IS HEREBY ORDERED that
all courts in the Terrltory of Hawaili are hereby authorized to ex-
erclse the following powers normally exercised by them during the
exlstence of civil government:

1. The United States District Court for the Territory of Ha-
waii'is hereby authorized to recéive and file all petitions for the
condemnation of land in the Territory of Hawali, under any statutes
and laws of the United States authorizing condemnation, needed by

-
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the Army or Navy of the United States; to receive and file deposits
of checks into the Registry of said court, certificates of the
clerk of said court and the Declarations of Taking; to make and en-
ter orders on the Declaration of Taking, and orders of Immediate
Possgession; and to file and enter notices of pendency of action,
with reference to such condemnations.

2. The Supreme Court of the Territory of Hawaii may make and
enter. all orders necessary for the preservation of the rights of
litigants in all pending appeal or appeals which may be perfected
to said court, and may hear and determine all such appeals, and
make such fur+her orders a3 may be necessary to carry out or en-
force. sald orders or any of them.

3. The circult courts of the Territory of Hawaii and the sev-
eral divisions thereof are hereby authorized to exercise the follow-
ing of their normal powers under the civil laws applicable thereto:

PROBATE: To hear and determine all probate matters, pro-
vided, however, that no contested matter may be heard or entertained
save by consent of the partles and which does not involve the sub-
poenaing of witnesses.

EQUITY: To hear and determine all matters involving
trusts, trust accounts, bills of instructions and similar matters,
provided, however, that no writs of habeas corpus; prohibition,.
mandamus, injunction or specific performance shall be issued or.
granted by any circuit judge, and further provided that no matter
ghall be heard or entertained which involves the subpoenaing of
witnesses.

ACTIONS AT LAW: To hear and determine all pending matters
not involving Jjury trials where the subpoenaing of witnesses is not
required; to hear and determine all appeals heretofore or hereafter
perfected from the district courts; to make and enter all orders or
Judgments necessary to Tacilitate the immediate taking of land under
condemnation proceedings by the Territorial, City and County, or
county officers, orders of possession and details required there-
with which do not involve the subpoenalng of witnesses -or compulsory
process.

DIVISION OF DOMESTIC RELATIONS AND JUVENILE COURT: To
hear .and determine all matters either pending or to be brought for
the support and maintenance of women and minor children or other
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dependents; to hear and determine all probate, guardianship and
adoption matters as are exclusively under the Jjurisdiction of the
Division of Domestic Relations; to hear all matters proverly coming
before the Juvenile Court.

CRIMINAL CASES ON APPEAL: To hear and determine all pend-
ing appeals in criminal cases to the circuit courts of the Territory
from district magistrates which dc not involve Jjury trials.

LAND COURT: To hear and determine all pending matters
not requiring the subpoenaing of witnesses; all formal matters con-
" nected with subdivisions; all normal minor petitions for the pur-
pose of notation of marriage, death, divorce, and other matters re-
quired to be noted on transfer certificates of title; proceedings
for substitution of lost certificates of title; recording of convey-
ances; lissuance of transfer certificates of title; notations of en-
- cumbrances; ex parte petitions not involving the subpoenaing of
witrnesses; and the maintaining of the Office of the Regigtrar of
the Land Court for the purpose of facilitating searching of records
and certificates of transfers.

DISTRICT COURTS: Finish all pending matters where the
gubpoenaing of witnesses is not required. -

‘ALL COURTS: All courts authorized under the civil law -
to do so may perpetuate testimony or take depositions of witnesses
and may make and enter all necessary orders to enable litigants to
perfect appeals.

By order of the Military Governor:

Thomas H. Green (8)

- THOMAS H. GREEN,

Lt. Col., J.A.G.D.,
Executive.

A TRUE COPY:
William R. C. Morrison (S)

WILLIAM R. C. MORRISON,
Major, J.A.G.D.
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TERRITORY OF HAWAIT
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

17 December 1941
GENERAL ORDERS )
No. 31 )

1. The attention of ali persong residing in the Territory of
Hawaii is invited to the following extract of the Revised Laws of
Hawaii, 1935:

"Chapter 178. DISLOYALTY AND DESECRATION OF U, S. FLAG.

. 5790. Defined: penalty. Any person who shall, at
axy time or plaoe within the Terrltory, use any language in the pres-
ence or hearing of another of or concerning the government of .the
United States, or of and concerning the army, navy, or marine corps
‘of the United States, which language shall be contemptuocus or dis-
loyal to the United States, or abusive in its character or calculated
‘to bring into disrepute or contempt the United States, the army, navy,’
or marine corps of the United States, or shall commit any act or use
‘any language of such disloyal nature as shall be reasonably calculated .
to cause a breach of the peace, or who shall use such contemptuous or
disloyal language of or concerning any flag, standard, color, or ensign
of the United States, or concerning thé uniform of the army, navy, or
marine corps of the United States, or who shall either individually,
Jointly with another or others, or as part of a general propaganda
make or publish er circulate any book, pamphlet, paper, letter, writ-
ing, print, or other publication calculated to brlng into disrepute
or contempt the United States, the army, navy, or marine corps of the
United States, or any flag, standard color, or ensign of the United
States, or who shall publicly or privately mutllate, deface, defile,
insult or tremp upon any flag, standard, color, or ensign of the
United States or any representation thereof, shall be guilty of 4
felony -and shall,be punished by a fine of not less than one hundred
‘dollars nor more than one thousand dollars, or by imprisonment at hard
labor for not more than ten years, or by both fine and imprisonment.

‘Sec. 5791. Pacificism during war. . Any person who shall, at
any time or place within the Territory during the existence of war be-
tween the United States and any other nation, use language 1n the
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- presence or hearing of another calculated or tending to discourage
or prevent the vigorous prosecution of the war by the United States,
whether the language is used individually or as part of a general
propaganda; or who shall, either individually, jointly with another
or others, or as part of a general propaganda, make, publish, or
circulate any book, pamphlet, picture, paper, letter, writing,
printing, or other publlcatlon calculated or tendlng to discourage
or prevent the vigorous prosecution of the war by the United States,
shall be guilty of a misdemeanor and shall be punished by a fine of
not more than one thousand dollars or by imprisonment of not more
than one year, or by both fine and imprisonment.

Sec. 5792. Unlawful possession of flag, etc. Any person
who, during the existence of war between the United States and any
other nation, shall have unlawfully in his possession any flag,
gtandard, color, ensign, or coat-of-arms of any nation with which
the United States is at war, or that of any state, sub-division,
city, or municipality of any such nation, ghall be deemed guilty of
a misdemeanor and shall be punished by a fine of not more than one
thousand dollars or by imprisonment of not more than one year, or
by both fine and imprisorment. The governor shall promulgate rules
and regulations relating to the possession of any flag, standard,
color, ensign, or coat-of-arms of any nation with which the United
States is at war, or that of any state, sub-division, city, or
municipality of any such nation, which rules and regulations when
published three times in a newspaper of general circulation in the
Territory shall have the force and effect of law.

Sec. 5793. Disrespect to flag. Any person who shall
¥knowingly show disrespect to any flag, standard, color, or ensign
of the United States, otherwige than as deflned in section 5790,
shall be guilty of a misdemeanor and shall be punished by a f1ne of
not more than one thousand dollars or by imprisonment for not more
than one year, or by both fine and im.prlsonment°

Sec. 5791L° Contempt or abuse of allies. Any person who
‘shall during the existence of war between the United States and any
other nation, use language in the presence or hearing of another,
which language shall be contemptuous to or abusive in its character,
of any nation with which the United States is allied in the prosecu-
tion of the war, or who shall use contemptuous or abusive language
of or concerning any flag, standard, color, or ensign of any nation
"go allied with the United States, or concerning the uniform of the
army or navy or marine corps of such allied nation, or who shall,
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either, individually, Jjointly with another or others, or as a part
of a general propaganda, make, publish, or circulate any book, pam-
phlet, picture, letter, writing, print, or other publication calcu-
. 1ated to bring into disrepute or contempt any nation so allied with
the United States, or any flag, standard, color, or ensign of any
allied nation, or who shall publicly or privately mutilate, deface,
defile, insult, or tramp upon any flag, standard, color, or ensign
of any nation allied with the United States, or any representation
thereof, shall be guilty of a misdemeanor and shall be punished by
a fine of not more than one thousand dollars or by imprisonment of
not more than one year or by both fine and imprisonment.

Sec, 5797. Subtitle not applicable, when. This subtitle
shall not apply to any act permitted by the statutes of the United-
States or by the United States army and navy regulations, nor shall
1t be construed to apply to a néwspaper, periodical, book, pamphlet,
circular, certificate, diploma; warrant, or commission of appoint-
ment to office, ornemental picture, article of Jewelry, or stationery
for use in correspondence, on any of which shall be printed, painted,
or placed, the flag, disconnected from any advertisement.”

* K K K X ¥

- TERRITORY OF HAWAIT
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

18 December 1941

GENERAL ORDERS )
No. 32 )

SECTION I. General Orders No. 5, Office of the Military Gov-
ernor.  Territory of Hawaii, 8 December 1941, is rescinded.

SECTION II POLICY. The following policy to be observed in
thig territory toward all enemy aliens of the age of fourteen years
and upwards is published for the information and guidance of all con-
cerned .

1. ‘All;such persons are enjoined to preserve the peace towards
the United States -and to refrain from crime against the public safety,
and from violating the laws of the United States and Territory of
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Hawaii, and to refrain from actual hostility or giving information,
aid, or comfort to the enemies of the United States, and to comply
gtrictly with the regulations which are hereby or which may be from
time to time promulgated by the President of the United States or
the Military Governor of the Territory of Hawaii; and so long as
they shall conduct themselves in accordance with law, they shall be
undisturbed in the peaceful pursuit of their lives and occupations
and be accorded the congideration due to all peaceful and law-abiding
persons, except so far as restrictions may be necessary for their
own protection and for the safety of the United States. All citi-
- zeng of the United States are enjoined to preserve the peace and to
treat them with all such friendliness as may be compatible with
loyalty and allegiance to the United States.

2. All enemy aliens who fail to conduct themselves as so en-
Jjoined, in addition to being liable to restraint shall be liable to
all other penalties prescribed by law.

SECTION IIT. REGULATIONS. .The following regulations are pub-
lished for the guidance of enemy aliens: :

1. No enemy alien shall have-in his possession at any time or:
place or use or operate any of the following enumerated articles:

Firearms.

Weaponsg or implement of war or component parts
thereof.

Ammunition.

Bombs.

Explosives or material used in the manufacture of
explosives.

. Short-wave radio receiving sets.

o Transmitting sets. .

Signal devices.

Codes or ciphers.

Cameras. ‘

. Papers, documents, or books in which there may be
invisikle writing; photographs; sketches; pictures;
drawings, maps, or graphical representations of any
military. or naval installation or equipment or any
arms, smmnition, implements of war, device or thing
used or intended to be used in the combat equipment
of the land or naval forces of the United Statesg or
of any military or naval post, camp, or station.

o'l
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lo Binoculers, field glasses, telescopes, or any other
device used or designed for use for making observa-
tions at distances

Any enemy allen having in his possession any such articles enu-
merated above will forthwith report the possession of such articles
to the nearest police station where he will receive instructions for
the disposition of such articles. This applies to dealers, handlers,
brokers, etc., having quantities as well as to individuals having a
single item. Dealers, handlers, brokers, etc., having quantities of
any of the articles enumerated above will submit & complete inventory
of such items and await instructions.

2. All articles of the classes enumerated in paragraph 1,
above, found in the possession of an enemy alien after the date set
for reporting such articles to the police, shall be subject to seiz-
ure and the possessor shall be subject to severe punishment.

3. No enemy alien shall chenge his place of residence or Occu-
pation without first having obtained the approval of the Provost Mar-
shal therefor. This requirement does not eliminate the requirements

of Section 35 of the Act of June 28, 1940 (54 Stat. 675).

L. No enemy alien shall undertake an air flight or ascent into
the air in any aircraft, balloon, or flying machine of any sort,
whether owned govermmentally or commercially, except upon written
authority of the Provost Marshal.

_ 5. All enemy aliens MUST carry on thelr person the alien regls-
tration card or certificate issued to them at the time of their regis-
tratlon under Section III of the Act of June 28, 19%0.

6. Enemy - aliens may go about their business and vigit friends
and relatives during daylight hours without special permlts or passes,
except in so far as limited by gpecial regulations.

7. No enemy alien shall write, print, or publish any attack or
threats against the Government or Congress of the United States, or
any branch thereof;, or against the measures or pollcy of the United
States, or agsinst the person or property of any person in the mili-
tary, naval or civil service of the United States or the Territory
of Hawaii.
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8. No enemy alien shall commit, aid, or abef,any hostile act
against the United States, or give information, aid, or comfort to
its enemies.

SECTION IV. JAPAN. The foregoing policy (Sec. II) and regu-
lations (Sec. III) were effective as to alien Japanese on 8 Decem-
ber 1941 (General Orders No. 5, this office) and are continued in
force with respect to them.

Generasl Orders No. 5, this office, required all articles enu-
merated in paragraph 1 of Section III, above, to be reported not
later than 5:00 P.M., 8 December 1941. :

‘ SECTION V. . GERMANY, ITALY, BULGARTA, AND CROATIA. The nations
of Germany, Italy, Bulgaria, and Croatia, having declared war
against the United States of America, the citizens of those coun-
tried and persons showing alleglance to those countries will comply
with the requirements of Sections II and ITT of this order. ’

All.items of the classes of property enumerated in paragraph
1 of Section III, above, will be reported to the nearest police sta-
tion not later than 12:00 o'clock noon, 20 December 1941.

By order of the Military Governor:

(Signed) Thomas H. Green
' THOMAS H, GREEN,
Lt. Col., J.A.G.D.,
Executive.

A. TRUE COFY:

‘Jemes F. Hanley ()
JAMES F. HANLEY,
" Major, J.A.G.D.
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TERRITORY OF HAWATT
QFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

20 December 1941

GENERAL, ORDERS )
No. - 38 )

The following policy governing the employment and use of labor
in the Territory of Hawail is announced for the information and
-guidance of all concerned:

1. All wage rates to be frozen as of December 7, 1941, for all
employees on the Island of Oshu, so long as they remain in the same
clasgification. :

2. All employees of Federal Govermment and its contractors
now actively deriving support from Federal funds, to be frozen to
their respective employer as of December 7, 1941. This is to in-
clude the City-and County of Honolulu, Territorial agencies, their
contractors:and subcontractors and utilities and sources of supply
controlled by the Army and Navy. All the above workers who have
separated from their employment since December. 7, l9hl, are to re-
turn to the Jjob held as of that date.

3. Army and Navy will continue their established asgencies for
recruiting directly the workers required for their respective activ-
ities,

4. The normal working day shall be 8 hours, and all hours
worked in excess of 8 hours will be paid at the rate of, 12 times
the regular rate.

5. Terms of labor contracts between individuals and contrac-
tors, and other agencigs of the Federal Government, which restrict
or specify the nature of work to be performed are hereby suspended.

6. Men employed hereafter must report to the Job for which
they are ordered by the Military Goverihor.

By order of the Military Governor:
. . _ Thomas H. Green - (S)
A TRUE COPY: THOMAS H. GREEN

William R. C. Morrison (S) Lt. Col., J.A.G. D
WILLIAM R. C. MORRISON, Executive.

Major, J.A.G.D.
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TERRITORY OF HAWATT
OFFICE OF THE MILITARY GOVERNCR
FORT SHAFTER, T. H.

20 December 1841

GENERAL, ORDFRS )
No. 39 )

1. Mr. Alfred E. Tree of the Treasury Department, is appointed
as Temporary Military Alien Property Controller for the Territory of
Hawaii, to act until such time as an Alien Property Custodian or sim-
ilar agent shall be designated by the Congress or the President of
the United States or by their authority.

2. All civilian and military components which have taken pos-
~gegsion of, commandeered, confiscated, or otherwise received or
shall hereafter take possession of, commandeer, confiscate, or other-
wige receive the property, of any kind or nature, of any alien,
elther by authority of the General Orders issued by the Office of
the Military Governor or otherwise, shall give receipt therefor in
the following form:

(Issuing Agency)
Honolulu, T.H.

No..

Date

This certifies that the undersigned has received from-

(Name of Individual) - ' _ (Address)
the following articles which were surrendered in accordance with

Military'Orders:

(Signature of Agent Receiving)
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3. The receipt shall contain an adequate description of each
- item of property it covers, be made in duplicate, numbered, dated,
and signed by the Receiving Agent. The original of the receipt
shall be issued to the owner of the property described thereon or
the person from whom the property was received; the duplicate of
the receipt shall contain the following additional statement which
shall be signed by the owner or person surrendering the property:

‘ "I hereby certify that the above is a complete list of ar-
ticles which I have surrendered to the Agency indicated on this date.

(Signature of Owner)

4. ZEach civilian or military component which has received or
shall recelve property described in paragraph 2 above, shall prepare
in triplicate a list of all such property showing each item received
and the number.of the receipt issued therefor. One ccpy of such
-list shall be delivered to the Ordnance Department, Signal Corps, or
other Military Depository having or to have actual possession of the
‘property along with the property or as soon as possible thereafter
if ‘the property has already been delivered. One copy of such list
shall be delivered together with the duplicates of all receipts
issued by the Agency concerned to the Temporary Military Alien Prop-
erty Controller. . The Temporary Military Alien Property Controller

" shall forward all duplicate receipts to the Military Depository hav- .

ing actual possgession of the property. Each item of property shall
have attached thereto a tag or other identification mark showing the
name cf the owner and the number of the receipt issued therefor.

5. Recelpts shall be 1ssued and lists made for all property
taken since 7 December 1941. Where the owner is not known, such
fact shall be certified by a Responsible Authority of the issuing
agency on the original and duplicate of the receipt. Every effort
shall be made by agencies receiving property in the first instance.
to locate the owner thereof and obtain hls verification.

6. After the property has been properly tagged the duplicates
of the receipts representing property in possegsion of the Ordnance

Department, Signal Corps, or other Military Depository shall be filed:

in numerical crder and held to each. Each such Military Depository
'shall prepare and keep on file a complete inventory of all alien
property held by it, in addition to the above mentioned list, and-
shall note on said inventory its estimate of the present value of
each item thereon. -
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7. It is the purpose of this proceduré to establish account-
ability so that there will be available complete records for the
gettlement of all claims in connecticon with the property of aliens.

By order of the Military Governor:

(Signed) Thomas H. Green
THOMAS H. GREEN,
Lt. Col., J.A.G.D.,
Executive.

A TRUE COPY:

James F. Hanley (S)
JAMES F. HANLEY,
Major J.A.G.D.

~ TERRITORY OF HAWAII
OFFICE OF THE MILITARY GOVERNOR
FORT SHAFTER, T. H.

2 Janﬁary 1942 -

GENERAL ORDERS )
No. L8 )

- Section I. PROVOST COURTS.--1. All provost courts heretofore
or hereafter appointed by the Military Governor of the Territory of
Hawaii shall have power, and hereby are authorized and empowered,
to try and punish commissioned or enlisted personnel of the Army of
the United States or of the United States Navy, for violations,
whether heretofore or hereafter cormitted, of any statute of the
Territory of Hawaii, or of any ordinance, resolution by-law,
regulation or rule. of any city, town, or other municipal corpora-
tion of the Territory of Hawaii, or of any order' rule, or regula-
tion of the Military Governor of the Territory of Hawaii, regulat-
ing or relating to vehicular or pedestrian traffic. -

_ - 2. The concurrent Surisdiction of the Army of the Uhited
States or of the United States Navy to court-martial or otherwise
discipline commissioned or enlisted personnel of thelr respective
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services for such offenses is not withdrawn by anythlng herein con-
tained.

3. Any and all parts, portions, or provisgions of any
General Order of the Military Governor heretofore made, in conflict
with the provisions of this Section, hereby are revoked and re-
gcinded to the extent of any such confllct herewith but to the ex-
tent of such conflict only and no more.

Section II. AMENDING GENERAL ORDERS NO. 16.--Paragraph 10 of
General Orders No. 16, this office, 11 December 1041, is amended
to add to the list of streets upon which no parking will be per-
mitted day or night, the following streets: '

"Sumner Street

Iwilei Street
Pacific Street
Prison Road"

By‘order of the Military Governor:

(Signed) Thomas H. Green
THOMAS H. GREEN,
Colonel, J.A.G.D.,
Executive.

A TRUE COPY:
James F. Hanley (S)

JAMES F. HANLEY,
Major, J.A.G.D,
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POLICE DEPARTMENT, COUNTY OF HAWAITI

_ Copy 1
ARREST AND DISPOSITION RECORD

F.P., Yes  No__ Report No. 29177

By Booking No.

Ident. No. County District
No.

1

COMPLAINANT RAGSDALE, Wm. Date of Offense 12/25/41 Hour 12:30 PM

Address Hilo Police Department Phone

DEFENDANT CRISTOBAL, Liborio Date of Arrest 12/25/L41 Hour 12:30 PM

Address Camp 3 Piihonua or South Point Phone

Where offense committed Waianuenue Ave.

Where arrested Walanuenue Ave. District 1/2 3 4 Watch 1 2/3 Beat .

Original Charge Speeding Felony Misd / Census
Final Charge Felony | | Misd
Arrested by Officer Wm. Ragsdale Badge Nou_E_No, of persons
arrested
Assisted by Officers 1 2 3 Bkg. Officer

How arrested: PickupZ_Warfant__Self__Letter__Telegram;_For Outsgide

only Outside tried here_ Enroute .

2 '
SUMMARY OF OFFENSE AND CIRCUMSTANCES OF ARREST:

: The defendant, Liborio Cristobal, was traveling from the
Piihonuae and Keumena Junction down to Laimana St., a distance of
over one-fourth of a mile at a speed greater than fifty miles per
hour. He overtook two cars traveling in the same direction and
about three cars were coming from the opposite direction. The road
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is bumpy where the défendant.was arrested and his car would sway to
the right and to the left when he overtook these cars. Cristobal's
license number is 19135. Car No. B237k.

Report typewritten by Wm. Ragsdale Date 12/25/41 Hour  1:07 PM

Signature of Arresting Officer Wm. Ragsdale (S) Date 12/25/h1

Hour 1:07 PM

Witnesses of Arreét Age Sex "Home Address  Business Address

=w M+

3 o ' '

Age 32 Sex Male Descent Father  Filipino Mother. Filipino

_ . (Race and nationality of both parents)

. Fathér: Where born_ Philippine Is. Citizen Yes No/ ; Mother: Where
born Philippine Is, Citizen Yes_ No/ . - '

Employed Yes[_No_;Regular occupation Laborer Last occupation

Piihonua, as laborer .

Date last employed _to date Dependents Yes__NoZ_Noc’of'dependents .

None

'Place of birth Lawag;'Philipgine Is. Citizen.Yes;_NoZ;ﬁoﬁ'ldng in

the U.S., Years 14 Years in Territory 1k

Years in Country 1k Years in City_ 1lh Single / Married
Separated Divorced ‘Widowed

—— O ————

Drunk  Drinking . Drug addict _Neme of school attending
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Education: (Numbers of years attended) Grammar School NONE

High School College

Previous arrests '
(Indicate number of times, charges, and convictions, if any; to be
entered by Identification Bureau.)

' DEPARTMENT DISPOSITION

hHold for Complaint Yes No Hold for bail Yes_No_ Cash $
Bond $

Hold_fof investigation by Detectives Vice Squad

(Other Officers (Neme and division))

Release when sober Other dispositidn
Received by Date. - Hour A.P.M.
Released by =~ Date | Hour A.P.M.

How released: Bail Bond  No complaintent  Not sufficient

evidence

Release after investigation Writ Or
Authority for release Cauge of release
Bail furnished by _ - Address

N

Date this report transmitted Tranemitted to

DISTRICT COURT DISPOSITION

District of

Date complaint filed - Charge
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Preliminary hearing: Demanded Waived Committed to Grand Jury

Discharged Date

Plea: Guilty Not Guilty Demand Jury Trial or .

Date : Continuances

Found guilty of Acquitted Date

Sentence: (If modified, note) ____Date

Other disposition: Nolle Prosequil Stricken Appealed to
Circuit Court _ Or Date

Reagon for disposition noted:

Name of: Magistrate Progecuting Officer

Defense Attorney Agsisting Prosecuting Officer

Date this report transmitted

Transmitted to ‘ Signature: Judge or Prosecut-

ing Officer ‘ Date

GRAND JURY DISPOSITION

6
Judicial Circuit
Indictment. Returned: True Bill
No Bill Date
CIRCUIT COURT DISPOSITION
7

Judicial Circuit

\

Date arraigned Plea: Guilty Not Guilty ]
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Or Continuances:
Trial by: Court Jury Convicted_____Acquitted Date
Sentence
Other disposition: Nolle Prosequi  Stricken Or
Date
Reason for disposition noted:
Name of Judge Prosecuting Attorney

Defense Attormey

Date this report transmitted to Sheriff

Signature of Prosecutling Attorney

uge this space for additional facts when required

CHARGE 'SHEET
ARMY OF THE UNITED STATES

Military Government of HEADQUARTERS Hawaii District

Hilo, Hawaii, T. H.

(Place)

26 December .1941

(Dafgf

Name of defendant ' Cristobal, Liborio

{Last name followed by first and middle name)

Occupation Laborer Address . Camp 3, Piihonusa

or South Point
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" Age 32 Sex_Male Marital status ’ Single
Nurber of minor childfen or dependents other than wife . None
Witnesses: . Officer William Ragsdale (Witness for Prosecution)

(State name and addresses and whether for prQsecution

or defense)
List articles or documents to be introduced in evidence, and

state where each may be found Officer's Arrest and Disposition

Record filed with the Provost Court.

Previous conviction attached . None

' (Number)
Information as to restraint of accused Recognized by Sheriff
- ‘ (State whether or not in

Herry K. Martin, to appear at 1:00 P.M.
confinement, and if so, since w@gt-date)

' '.Headquarﬁeré . ‘Hawali District
E (Name of command or office)

Hilo, Hawaii, T.H. - ) 26 December 1941
(Place) ’ (Date)

" The chérgés on the réverse side of -this sheet are referred for

trial to  Lieut. Col. V. S. Burton, 35th Infantry
' - ~ (Grade, name, and organization)

v '~ Provost Court | '
(Trial Judge advocate of military commission, superior or inferior

. : Hilo, Hawaii, T.H,
provost court). : (Place)

By  Cormsnd. ~ of Militéry Governor
' (Command or order) " (Grade and name of afficer




- 137 -

‘ Fred L. Hartman (S)
referring charges) -(Signature)

Capt., 299th Inf., Hawaii Dis. Adjutant
(Grade and Qrganizationf

Guilty Guilty
(Plea) (Finding)

;

 Charge: Violation of Section 49, Paragraph B-3, Article 6, Ordi-
104 County of Hawaii.

Specification: TIn that Liborio Cristobal did at Hilo, District
of South Hilo, County and Territory of Hawaii, on
or about the 25th day of December, A.D. 1941,
violate the provisions of Section 49, Paragraph
B-3, Article 6, Ordinance 104k, County of Hawaii,
in that he did then and there while being the
operator and in charge of a motor vehicle on a
public street, to wit: Waianuenue Avenue, operate
the same at a speed in excess of 50 miles per hour,
the said portion of Waianuenue Avenue on which the
said Liborio Cristobal operated his motor vehicle
being a residential district as defined by said
Ordinance, contrary to said Ordinance.

Specification:
I certify that *I have personal knowledge of the matters set
forth in specifications Specification of the charge and

_ (Give specification and charge numbers)
*have investigated the matter set forth in

(Give specification

and charge numbers)
and the same are true in fact to the best of my knowledge and be-

lief.

Subscribed and sworn to before me L. D. Adams (S)
this 26th day of December, A.D., 194l (Wame)
Capt. F.A. Bn. Accuser

(Grade and organization)

Fred L. Hartman (S)
Captain, 299th Infantry, AdJutant

*Strike out words not applicable. If the accuser has-peréonal
knowledge of the facts stated in one or more specificatlons or parts
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thereof and his knowledge as to other specifications or parts there-
of is derived from investigation of the facts, the form of the cer- -
tificate will be varied accordingly. In no case will he be permitted
to state alternatively as to any particular charge or specification
that he either has personal knowledge or has investigated.

Sentence To be fined $15.00 or to be confined at hard labor for
15 days
Date of trial December 30th, 1941 Was fine paid Yes

‘ , - (Yes or No)
Remarks . Defendant given until 5:00 P.M. December 3ist, 1941,

- %o pay his fine

V. W. Kerson (8)

Lt. Col., 35th Inf., Hawall District
(Grade and organization)

Provost Court

' Headquarters, - )
Officaﬁof_Civil.Affairs) (Name of commeand or office)

Tflacéy . " (Date)

(Action of reviewing authofity4 if any)

(Signatﬁre)

Cémmanding

(Grade and organizatibn)
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IN THE PROVOST COURT, HEADQUARTERS
HAWATT DISTRICT

Before Lt. Col. V. S. Burton, 35th Inf., Hawaii District

3:42 P.M. ' : Tuesday, December 30, 1941
CASE NO., 9
MILITARY GOVERNMENT OF HEADQUARTERS )
HAWAIT DISTRICT ‘ ) VIOLATION OF SECTION 49,
) PARAGRAPH B-3, ARTICLE 6,
vs. ) ORDINANCE 104, COUNTY OF
) HAWAIT.
LIBORIO CRISTOBAL )
Defendant )

Q.

.

A,

QUESTIONS BY LT. COL. V. S. BURTON
ANSWERS BY DEFENDANT LIBORIO CRISTOBAL, THROUGH

ATFRED PADAYALO, PHILIPINO INTERPRETER.
You are Liborio Cristobal?
Yes.
You are charged with exceeding the speed 1limit down Waianuenue
Avenue at 50 miles per hour. You are guilty or nOt_guilty?
Only 50 miles because after the hill I roll the car.
Very, very dang;rous, isn't it? Are you guilty or not guilty?
I plead guiltyg

What isryour_business? What do you do?

Defense Jjob.

BY THE COURT: ' To be fined $15.00 or to Be confined at hard labor

for 15 days.

Defendant: 'All this time I have been in jail and I don't know if I
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was paid down there for the defense Jjob.
The Céurf: Give.him reasonable time to come in with the money or
to be ‘confined at hard labor for 15 days.
Defendant: How much time can I have to get fhevmoney?
The Court: When dan.you get 1t? Tomoffow ﬁight?
I will give you till 5:00 o'clock tomorrow afternoon.
‘Defendant: I will do that, Sir.
.Thé Court: That 1s all.

Natsuyo Laketa (8)

Reporter
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GRAFTON v. UNITED STATES
Supreme Court of the United States, 1907.
206 U.S. 333.

* ' * *
Mr. Justice HARLAN delivered the opinion of the court.

The writ of error brings up for review a Judgment of the

" Supreme Court of the Philippine Islands, affirming a judgment of
the Court of Firet Instance in the Province of Tloilo, by which
the plaintiff in error, Grafton, was adjudged guilty of homicide
as defined by the Penal Code of the Philippines, and sentenced to
imprisonment for twelve years and one d&y '

The history of this criminal prosecution, as. disclosed by the
record, is as follows:

Homer E. Grafton, a private in the Army of the United States,
was tried before a general court-martial convened in 1904 by
Brigadier General Carter, commanding the Department of the Visayas,
Philippirie Islands, upon the following charge and specifications:
"Charge: Violation of the 62nd Article of War: Specification I.

In that Private Homer E. Grafton, Company G, 12th Infantry, being

8 sentry on post, did unlawfully, willfully, and feloniously kill
Florentino Castro, a Philippino, Zsicl7 by shooting him with a U.S.
'maga21ne rifle, caliber .30. This at Buena Vista Landing, Guimaras,
P.I., July 24th, 190k, ‘Specification II. In that Private Homer E.
Grafton Company G, 12th Infantry, being a sentry on post, did un-
lawfully willfully, and feloniously kill Felix Villaneuva, a Phil-
ippino /sic, 7 by shooting him with a U.S. magazine rifle, caliber .
-30. This at Buena Vista Landing, Guimaras, P.I., July 2kth, 190k.""

* ¥ *

The court found the soldier not guilty as to each spécifica-
tion and not gulilty of the charge. . His acquittal was approved by
the Department Commander on Avgust 25th 190h and he was released
framxconfinement and restored to duty. * % %

.On the twenty-eighth day of November, l90h the prosecuting
attorney of the Province of Iloilo, Philippine Islands, filed a -
criminal information or complaint in the name of the United States,
in ‘the Court of First Instance of that Province, as follows: . "The’
~ subscriber accuses Homer E. Grafton of the crime of assassination,

v
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committed in the manner following: That on the 24th of July, 190k,
and in the barrio of Santo Rosario, within the Jurisdiction of the
municipality of Buena Vista, Guimaras Island, province of Iloilo,
Philippine Islands, the said accused, with illegal intention and
maliciously and without Justification and with treachery and de-
liberate premeditation killed Felix Villanueva in the manner fol-
lowing: That on said day and in said barrio the said accused,
Homer E. Grafton,'with the rifle that he carried at the time, known
as the United States magazine rifle, ¢. .30, fired a shot directly
at Felix Villanueva, causging with said shot a serious and necessar-
ily fatal wound, and in consequence of said wound the aforesaid
Felix Villanueva died immediately after the infliction chereof, in
violation of the law."

the Philippine Penal Code denounced the offenses of "assas-
gination" and of "homicide", corresponding, roughly, to murder in
the first degree and to murder in the second degree and manslaughter,
‘respectively. At the trial in the Court of First Instance accused
demurred to the Jurisdiction, and also pleaded the acquittal by
court-martial in bar. Demurrer and plea were both overruled, and
Grafton was convicted of "homicide" and sentenced to the minimum -
term of the minimum degree of "reclusion temporal", the punishment
prescribed by law. The Judgment was affirmed in the Supreme Court
of the Philippines. An act of Congress of July 1, 1902 (32 Stat.
691), relating to the Philippines, forbade double Jeopardy, as did
the Constitution of the United States and the Articles of War;7

* * *

We assume as indisputable, on principle and authority, that
before a person can be said to have been put in Jeopardy of life or
1limb the court in which he was acquitted or convicted must have had .
Jurisdiction to try him for the offense charged. It is alike in-
disputable that if a court-martial has jurisdiction to try an officer
or soldier for a crime, its judgment will be accorded the finality
and conclusiveness as to the issues involved which attend the judg-
ments of a civil court in a case of which it may legally take cog-
nizance. ¥ ¥ ¥ ' ' : ' ,

It thus appears to be settled that the civil tribunals cannot
disregard the Judgments of a general court-martial against an ac-
~cused officer or soldier, if such court had jurisdiction to try the
offense set forth in the charge and specifications; this, notwith-
standing the civil court, if it had first taken hold of the case,
might have tried the accused for the same offense or even one of
higher grade arising out of the same facts.

~
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We are now to inquire whether the court-martial in the Phil-
ippines had Jjurisdiction to try Grafton for the dffenses'charged
against him. It is unnecessary to enter upon an extended discus-
gion of that question; for it is entirely clear that the court-
"martial had Jurisdiction to try the accused upon the charges pre-
ferred against him. The 62nd Article of War, in express words,
confers upon a general, or a regimental, garrison, or field offi-
cers’ court-martial, according to the nature and degree of the
offense, jurisdiction to try "all crimes" not capital, committed
in time of peace by an officer or soldier of the Army. The
crimes referred to in that article manifestly embrace those not
capital, committed by officers or soldiers of the Army in viola--
tion of public law as enforced by the civil power. No crimes
committed by officers or soldiers of the Army are excepted by the
above article from the jurisdiction thus conferred upon courts-
martial, except those that are capital in their nature. While,
however, the Jurisdiction of general courts-martial extends to.
8ll crimes, not capital, committed against public law by an offi-
cer or soldier of the Army within the limits of the territory in
which he is serving, this jurisdiction is not exclusive, but only
concurrent with that of the civil courts. Of such offenses
courts-martial may take cognizance under the 62nd Article of War,
and, if they first acquire Jjurisdiction, their Judgments cannot
be disregarded by the civil courts for mere error or for any rea-
son not affecting the Jjurisdiction of the military court.

We are next to indquire.whether having been acquitted by a
court-martial of the crime of homicide g3 defined by the Penal
Code of the Philippines, could Grafton bé subjected thereafter to
trial for the same offense in a civil tribunal deriving its au-
thority, as did the court-martial, from the same government,
namely, that of the United States? That he will be punished for
the identical offense of which he has been acquitted, if the Jjudg-
ment of the civil court, now before us, be affirmed, is beyond
Question, because, as appears from the record, the civil court
ad judged him guilty and sentenced him to imprisomment specifically
for "an infraction of Article 4LO4 of said Penal Code and of the
‘erime of homicide".

It was said by the trial judge that the offense charged
against Grafton in the civil court was "assassination", which of-
fense, he sald, was punishable under section 403 of the Philip-
pines Penal Code by death, and of which crime the military court
could not, under the Articles of War, have taken cognizance;
whereas, the offense for which he was tried by court-martial was
only homicide as defined by section 4OL of the Penal Code. But
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/
if not guilty of homicide as defined in the latter section of the
Penal Code -- and. such was the finding of the court-martial -- he
could not, for the same“acts and under the same evidence, be guilty
of assassination asg defiﬁé@ in the former section of the Code.
Looking at the matter in another way, the above suggeation by the
trial judge could only mean that simply because, speaking generally,
the civil court has Jurisdiction to try an officer or soldier of the
Army for the crime of assassination, 1t may yet render & Judgment
by which he could be subjJected to punishment for an offense included
in the charge of assassination, although of such lesser offense he
‘had been pre%lously acquitted by another court of competent juris-
diction. This view is wholly inadmissible. Upon this general point
the Supreme Court of the Philippines, referring to the defense of
former jeopardy, said: "The circumstances that the civil trial was
for murder, a crime of which courts-martial in time of peace have
no Jurisdiction, while the prior military trial was for manslaughter
only, does not defeat the defense on this theory. The* identity of
the offenses is determined, not by their grade, dbut by their nature.
One crime may be a constituent part of the other. The criterion is,
Does the result of the first prosecution negative the facts charged
in the second? It 1s apparent that it does. The acquittal of the
defendant of the charge of manslaughter pronounces him guiltless of
facts necessary to constitute murder and admits the plea of jJeopardy."
The offense, homicide ,or manslaughter, charged against Grafton was
the unlawful killing of a named person. The facts which attended
that killing would show the degree of such offénse, whether assas-
sination of which the civil court might take cognizance if it ac-
quired Jurisdiction before the military court -acted, or homicide
of which the military court could take cognizance if 1t acted before
the civil court did. If tried by the military court for homicide
as defined in the Penal Code, and acquitted on that charge, the guar-
anty of exemption from being twice put in Jeopardy of punishment for the
same offense, would be of no value to the accused, if on a trial for
assassination, arising out of the same acts, he could be again punished
for the ldentical offense of which he had been previously acguitted.:
¥ % *

It must, then, be taken on the present record that an affirm-
ance of the Jjudgment of the civil court will subJect the accused to
punishment for the same acts, constituting the same offense as that
of which he had been previously acquitted by a military court having
complete Jurisdiction to try and punish him for such offense. It is
attempted to meet this view by the suggestion that Grafton committed
two distinct offenses -- one against military law and discipline,rthe
other against the civil law which may prescribe the punishment for
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crimes against organized society by whomsoever those crimes are
committed -- and that a trial for either offense, whatever its re-
sult, whether acquittal or conviction, and even if the first trial
was in a court of competent Jjurisdiction, is no bar to a trial in
another court of the same government for the other offense. We
cannot assent to this view. It is, we think, inconsistent with the
principle, already announced, that a general court-martial has, under
exlsting statutes, in time of peace, jurisdiction to try an officer
or soldier of the Army for any offense not capital, which the civil
law“declares to be a crime against the public° The express prohibi-
tion of double Jeopardy for the same offense means that wherever such
prohibition is applicable, either by operation of the Constitution
or by action of Congress, no person shall be twice put in Jeopardy
‘of 1ife or limb for the same offense. Consequently, a civil court
proceeding under the. authority of the United States cannot withhold
from an officer or soldier of the Army the full benefit of that
gueranty, after he has been once tried in a military court of com-
petent jurlsdiction Congress, by express constitutional provision,
has the power to prescribe rules for the govermment and regulation
of the Army, but those rules must be interpreted in connection with
'the prohibition against a man's being put twice in Jeopardy for the
game offense. The former provision must not be so interpreted as

to nullify the latter. If, therefore, a person be tried for an
offense in a tribunal deriving its jurisdiction and authority from
the United States and is acquitted or convicted, he cannot again be
tried for the same offense in another tribunal deriving its Juris-
diction and authority from the United States. A different inter-
pretation finds no sanction in the Articles of War; for the 102nd
Article of War (which is the same as Article 87, adopted in 1806,

‘2 Stat. 369) declares that "no person" -- referring, we teke it, to
persons in the Army -- "shall be tried_a second time for the same
offense". But we rest our decision of this question upon the broad

ground that the same acts constituting a crime against the United
States cannot, after the acquittal or conviction of the accused in a.
.court of competent Jjurisdiction, be made the basis of a second trial
of the accused for that crime in the same or in another court, civil
or military, of the same government. Congress has chosen, in its
discretion, to confer upon general courts-martial authority to try
an officers or soldier for any crime, not capital, committed by him
in the territory in which he is serving When that was done the
Judgment ' of such military court was placed upon the same level as
the Judgments of other tribunals when the inquiry arises whether an
accused was, in virtue of that Judgment, put in jeopardy of life or
1imb. Any possible conflict in these matters, between civil and

- military courts, can be obviated either by withholding from
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\

courts-martial all authority to try officers or soldiers for crimes
prescribed by the civil power, leaving the civil tribunals to try

such offenges, or by investing courts-martial with exclusive Juris-
diction to try such officers and soldiers for all crimes, not capi-

tal.
* ' * ) *

* % ¥ the cases holding that the same acts committed in a
State of the Union may constitute an offense against the United
States and also a distinct offense against the State, do not apply
here, where the two tribunals that tried the accused exert all
their powers under and by authority of the same government -- that

of the United States.

* ¥ ¥ But passing by all other questions discussed by counsel
or which might arise on the record, and restricting our decision
to the above question of double Jeopardy, we adjudge that, con-
sistently with the above act of 1902, and for the reasons stated,
the plaintiff in error, a soldier in the Army, having been acquitted
of the crime of homicide, alleged to have been committed by him in
the Philippines, by a military court of competent Jurisdiction,
proceeding under the authority of the United States, could not be
subsequently tried for the same offense in a civil court exercising
authority in that Territory. This is sufficient to dispose of the
present case.

The Jjudgment must be reversed, and the case remanded with
directions to the Supreme Court of the Philippines to order the
complaint or information in the Court of First Instance to be dis-
missed and the plaintiff discharged from custody.

It is so ordered.

/Published also in 27 Sup. Ct, Rep. 749; 51 L. Ed. 108k4;
11 Ann, Cas. 640./
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FRANK DYNES, Plaintiff in Error, v. JONAH D. HOOVER
Supreme Court of the United States, 1857
61 U.S. (20 How.) 65.

* * . ' . ¥

/Dynes, an enlisted man in the Navy, was tried by a naval court-
martial, convened under an Act of Congress of April 23, 1800, on a
charge of desertion, and was convicted of an attempt to desert and
‘sentenced to be confined in the penitentiary of the District of Col-

‘ umbia, at hard labor, without pay, for six months. The sentence was
“duly approved by. the”Secretary of the Navy. The President directed
Hoover, a United States marshal, to receive Dynes and commit him to
the penitentiary.. Dynes sued Hoover for false imprisonment "Hoover
pleaded the above facts. Dynes demurred on the ground that the court-
martial had no Jurisdiction to sentence him &s above stated. On a :
Joinder in demurrer, the court below gave Jjudgment for the defendant,
Hoover. . The case came to the Supreme Court on a writ of errori7

Mr. Justice WAYNE delivered the opinion of the ecourt.

* % ¥ Among the powers conferred upon Congress by the &th section

of the first article of the Constitution, are the following: "to pro-
vide and maintain a navy; " tto make rules for the government of the. .
land and naval forces And the 8th (sic.) amendment, whith requires'a
presentment of a grand Jury in cases of capital or otherwise infamous -
crime, expressly excepts from its operation "cases arising in the land
or naval forces". And by the 2nd section of the 2nd article of the -
Constitution it is declared that "The President shall be commander-in-.
chief of the army and navy of the. United States and of the militia of
the several States when called into the actual service of the United
States" . :

These provisions show that Congress had the power to provide for
the trial and punishment of military and naval offensee in the manner
then and now practiced by civilized nations; and that the power to do
go is given without any conmnection between it and the 3rd Article of
the Constitution defining the Jjudicial power of the United States, in-
deed, that the two powers are entirely independent of each other.

In pursuence of the power Just recited from the 8th section of
the first article of the Constitution, Congress passed the act of the
23rd, April, 1800, (2 Stat. at Large, u5) providing rules for the gov-.
ermment of - the navy° .The 17th article of that act is: "And if any
person in the navy shall desert or entice .others to desert, he shall
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suffer death, or such other punishment as a court-martial shall ad-
Judge"  The 32nd article is: "All crimes committed by persons be-
longing to the navy, which are not specified in the foregoing arti-
cles, shall be punished according to the laws and customs in such
cases at sea". The 35th article provides for the appointment of
courts-martial to try all offenses which may arise in the naval
gservice. The 38th article provides that charges shall be made in
writing, which was done in this case. The court was lawfully con-
stituted, the charge made in writing, and Dynes appeared and pleaded
to the charge. Now, the demurrer admits, if Dynes had been found-
guilty of desertion, that no complaint would have been made against
the conviction for want of Jurisdiction in the court. But as it
appears that the court, instead of finding Dynes guilty of the high -
offense of desertion Wthh authorizes the punishment of death, con-
‘victed him of attempting to desert and sentenced him to 1mprison-_
ment. for six months at hard labor 1n the penitentiary of the District
of Columbia, it is argued that the court had no Jjurisdiction or au-
thority to pass such a sentence; in other words, in the language of
the counsel of the plaintiff in error, that "the finding was coram
non Judice, it being for an offense of which the plaintiff was never
charged, and of which the court had no cognizance. That the subject
matter of the sentence, the punishment inflicted, was not within .
their Jjurisdiction, and is a punisihment which they had no sort of
permission or authority of law to inflict." '

But the finding of the court against the prisoner was what is
known in the administration of criminal law as a partial verdict, in
which -the accused is acquitted of a part of the accusation against
him, and found guilty of the residue. As when there is an acquittal
on one. count and a verdict of guilty on another. Or when the charge
is of a higher degree, including one of a lesger, there may be a
finding by a partial verdict of the latter. - As upon_a charge of
burgléry, there may be a conviction for a larceny, and an acquittal
of the nocturnal entry. So, upon an indictment for murder, there
may be a verdict of manslaughter and robbery may be reduced to
simple larceny, and a battery into an assault.

The obJectlon is 'ingeniously worded, was vexy ably argued, and,
we may add, with a clear view and knowledge of what. the law is upon
such a subject and how the plaintiff’'s case must be brought under
it, to make the defendant responsible on this action for false im-
prisonment. But it substitutes an imputed error in the finding of
the court for the original subject matter of its Jurisdiction, seek-
ing to make the marshal answerable for his mere ministerial execu-
tion of a sentence, which the court passed the Secretary of ‘the
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Navy approved, and which the President of the United States, as con-
stitutional commander-in-chief -of the army and navy of the Unlited
States, directed the marshal to execute, by receiving the prisoner
and convict, Dynes, from the naval offlcer then having him in cus-
tody, to transfer him to the penitentiary, in accordance with the
gentence which the couri had passed upon him. And this upon the
principle, that where a cour. has no Jjurisdiction over the subJject
matter, it tries and assumes it; or where an inferior court has
“Jurisdiction over the subject matter, but is bound to adopt certain
rules in its proceedings, from which it deviates, whereby the pro-
ceedings are rendered coram non Judice, that trespass for false im-
prisonment is the proper remedy, where the liberty of the citizen
has been restrained by process of the court, or by the execution of
its Judgment. Such is the law in either case, in resgpect to the
‘court, which acts without having jurisdiction over the subject mat-
ter; or which, having jurisdiction, disregards the rules of proceed-
ings enjoined by the law for its exercise, so as to render the case
coram non Jjudice. ¥ ¥ ¥

Courts-martial derive their Jurisdiction and are regulated
with us by an act of Congress, in which the crimes which may be
committed, the manner of charging the accused, and of trial, and
the punlshments which may be inflicted, are expressed in terms, or
they may get Jurisdiction by a fair deductlon from the definition
of the crime that it comprehends, and that the Legislature meant
to subject to punishment one of a minor degree of a kindred charsac-
ter, which has already been recognized to be such by the practice of
courts-martial in the army and navy services of nations, and by those
functionaries in different nations to whom has been confl&ﬁ.a revis-
ing power over the sentences of courts-martial. And when offenses
and crimes are not given in terms or by definition, the want of it
may be supplied by a comprehensive enactment, such as the 32nd arti-
cle of the rules for the government of the navy, which means that
courtg-martial have Jurisdiction of such crimes as are not specified,
but -which have been recognized to be crimes and offenses by the
usages in the navy of all nations, and that they shall be punished
according to the laws and customs of the sea. Notwrthstanding the
apparent indeterminateness of such a provision, 1t is not liable to
-abuse; for what. those crimes are, and how they are to be punished,
is well known by practical men in the navy and-army, and by those
who have studied the law of courts-martial, and the offenses of '
which the -different courts-martial have cognizance With the sen-
tences of courts-martial which have been convened regulerly, and
have proceeded legally, and by which punishments are directed, not
forbidden by law, or which are according to the laws and customs
of the gea, civil courts have nothing to do, nor are they in any
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way alterable by them. If it were otherwise, the civil courts
would virtualily administer the rules and articles of war, irrespec-
tive of those to whom that duty and obligation has been confided by
the laws of the United States, from whose decisions no appeal or
Jurisdiction of any kind has been given to the civil magistrate or
civil courts. But we repeat, if a court-masrtial has no Jurisdic-
tion over the subJject matter of the charge it has been convened to
try, or shall inflict a punishment forbidden by the law, though its
sentence shall be approved by the officers having a revisory power
of 1t, civil courts may, on an action by a party aggrieved by it,
dngquire into the want of the court‘'s Jurisdidtion, and give him

redresg, ¥ ¥ ¥

% * *

In this casé, all of us think that the court which tried Dynes
- had Jjurisdiction over the subject matter of the charge agsinst him;
that the sentence of the court agdinst him was not forbidden by law;
and that having been approved by the Secretary of the Navy as a fair
deduction from the 1T7th article of the act of April 23rd, 1800, and
that Dynes having been brought to Washington as a prisoner by the
direction of the Secretary, that the President of the United States,
as constitutional commander-in-chief of the army and navy, and in
virtue of his constitutional obligation, that "He shall take care
that the laws be faithfully execyted", violated no law in directing
the marshal to receive the prisoner Dynes from the officer command-
ing the United States steamer Engineer, for the purpose of trans-
ferring him to the penitentiary of the District of Columbia; and,
consequently, that the marshal is not answerable in this action of
trespass and false imprisonment.

We affirm the judgment of the Circuit Courtu
* . * *
/Published also in 15 L. Ed. 838.7

/In Anderson v. Crawford, 265 Fed. 504, accused had been tried by
court-martial on charge alleging assault and battery with intent to
kill under A.W. 58 of 18Tk, supported by a specification alleging
assault with intent to kill, and convicted. He was released on
-habeas corpus. on the ground that the specification did not allege
an offense under A.W. 58. The court did not discuss the question
whether the conviction could be sustained &8 an offense under A.W.
62 of 1874 (crime not capital)./ '

o



EX PARTE MILLIGAN

Supreme Court of the United States, 1866.
71 U.s. (4 Wall.) 2.

* * *

This case came before the court upon a certificate.of division
from the judges of the Circuit Court for-Indiana, on a perition for
discharge from unlawful imprisomment.

* * *

* * ¥Lambdin P. Milligan, a citizen of the United States, and’
a resident and citizen of the State of Indiana, was arrested on the
5th day of October, 1864, at his home in the said State, by the
order of Brevet Major-General Hovey, military commandant of the
Digtrict of Indiana, and by the same authority confined in s military
prison, at or near Indianapolis, the capital of the State. On the _
21st day of the same month, he was placed on trial before a "military
comnission", converned at Indianapolis, by order of the said General,
upont the following charges; preferred by Major Burnetc, Judge Advo-
cate of the Northwestern Military Department, namely:

1. "Conspiracy against the Goverrment of the United States;"

2, "Affording aid and comfort to rebels against the authority
of the United States;"

3. "Incifing insurrection;"
4. "Disloyal practices;" and
5. "Violation of the laws of war."

Under each of these charges there were various specifications.
The substance of themfwas, Joining and aiding, at different times,
between October, 1863, and August, 186k, a secret society known as
the Order of American Knights or Sons of Liberty, for the purpose of
overthrowing the Govermment and duly constituted authorities of the -
United States; holding communication with the enemy; congplring to
gseize munitions of war stored in the arsenals; to liberate prisoners
of war, &c.; resisting the draft, &c.; . . . "at a period of war and
armed rebellion against the authority of the United States, at or
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near Indianapolis, Zand various other places specifieg7 in Indiana,
a State within the military lines of the army of the United States,
and the theater of military operations, and which had been and was
congtantly threatened to be invaded by the enemy." These were
amplified and stated with various circumstances.

An objection by him to the authority of the commission to try
him being overruled, Milligan was found guilty on all the charges,
and sentenced to suffer death by hanging; and this sentence, having
been approved, he was ordered to be executed on Friday, the l9th of
May, 1865.

* * . *

At the close of the last term the CHIEF JUSTICE announced the
order of the court in this and in two other similar cases (those of
Bowles and Horsey) as follows:

1. That on the facts stated in said petition and exhibits a
writ of habeas corpus ought to be issued, according to the prayer
of the said petitioner.

2. That on the facts stated in the said petition and exhibits
the gaid Milligan ought to be discharged from custody as in said
petition is prayed, according to the act of Congress passed March
3rd, 1863, entitled, "An act relating to habeas corpus and regulating
Jjudicial proceedings in certain cases"

3. That on the facts stated in said petition and exhibits,
the military commission mentioned therein had no Jurisdiction legal-
ly to try and sentence said Milligan in the manner and form as in
8ald petition and exhibits are stated.

At the opening of the present term, opinions were delivered.
Mr. Justice DAVIS delivered the opinion of the court.

On the 10th day of May, 1865, Lurmbdin P. Milligan presented a
petition to the Circuit Court of the United States for the District
of Indiana, to be discharged from an alleged unlawful imprisonment.
The case made by the petition is this: Milligan is a citizen of
the United States; has lived for twenty years in Indiana; and, at
the time of the grievances complained of, was not, and never had been
in the military or naval service of the Unlted States On the 5th
day of October, 1864, while at hume, he was arrested by order of
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General Alvin P. Hovey, commanding the military districﬁ,of Indiana;
and has ever since been kept in close confinement.

On the 21lst day of October, 1864, he was brought before a
military commission, convened at Indianapolis, by order of General
Hovey, tried on certain charges and specifications; found guilty,
and sentenced to be hanged; and the sentence ordered to be executed
on Friday, the 19th of May, 1865.

* * *

* ¥ ¥ The opinions of the judges of the Circuit Court were op-
posed on three questions, which are certified to the Supreme Court:

lst. "On the facts stated in said petition and exhibits, ought
a writ of habeas corpus to be issued?"

2nd. "On the facts stated in sald petition and exhibits, ought
the said Lambdin P. Milligan to be discharged from custody as in sa1d
petition prayed?"

3rd. “Whether, upon the facts stated in said petition and ex-
hibits, the military commission mentioned therein had Jurisdiction
legally to try and sentence said Milligan in masnner and form as in'
said petition and exhibits is stated?"

* * *

'/The court held that the authority in the Act. of March 3, 1863
(12 Stat. 755) for suspension of the privilege of the writ of habeas
corpus, had expired as to this case and remarked, "The suspension of
the writ does not authorize the arrest of any one but simply denies
to one arrested the privilege of this writ in order to obtain his
liberty"./

The controlling guestion in the case is this: Upon the facts
stated in Milligan's .petition, and the exhibits filed, had the mili-
tary commission mentioned in it Jurisdiction, legelly, to try and
gentence him? Milligan, not a resident of one of the rebellious:
States, or a prisoner or war, but a citizen of Indiana for twenty
years past, and never in the military or naval gervice, 1s, while at
his home, arrested by the military power of the United States im-
'prisoned and, on certain criminal charges preferred againat him
tried, convicted and sentenced to be hanged by a -military commission,
organized under the direction of the military commander of the mili-
tary district of Indiana. Has this tribunal the legal power and
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guthority to try and punish thls men?

* ; ' * *

* % ¥ The decision of this question does not depend on argument
or Judicial precedents, numerous and highly illustrative as they are.
These precedents Inform us of the extent of the struggle to preserve
liberty and to relieve those in civil 1life from military trials. The
founders of our govermment were familiar with the history of that
struggle; and secured in a written constitution every right which the
people had wrested from power during a contest of ages. By that
Constitation and the lawe authorized by it this question must be
determined. The provisions of that instrument on the administration
of criminal Justice are too plain and direct to leave room for mis-
construction or doubt of their true meaning. Those applicable to
this case are found in that clause of the original Constitution which
says, "That the trial of all vrimes, except in case of impeachment,
shall be by Jury;" and in the fourth, fifth, and sixth articles of
the amendments. The fourth prociaims the right to be secure in per-
son and effects against unreagonable search and seizure; and directs
that a judicial warrant shall not issue "without proof of probable
cause supported by oath or affirmation." The fifth declares "that
no person shall be held to answer for & capital or-otherwise in-
famous crime unless on presentment by a grand Jury, except in cases
ariging in the land or naval forces;, or in the militla, when in
actual service in time of war or public danger, nor be deprived of
life, liberty, or property, without due process of lawo" And the
gixth guarantees the right of trial by jury in such manner and with
such regulations that with upright Judges impartial Jjuries, and an
able bar, the innocent will be saved and the guilty punished. It is
in these words: "In all criminal prosecutions the accused shall en-
Joy the right to a speedy and public trial by an impartial jury of-
the state and district wherein the crime shall have been cormitted,
which district shall have been previously ascertained by law, and to
be informed of the nature and cause of- the accusation to be con-
fronted with the witnesses against him, to have compulsory process
for obtaining witnesses in hie favor, and to have the assistance of
counsel for his defense . These securities for personal liberty thus
embodied were such as wisdom and experience had demonstrated to be
necessary for the protection of those accused of crime. * * *

Time has proven the discermment of our ancestors; for even
these provisions, expressed in such plain English worda,. that‘1it
would seem the ingenuity of man could not evade them, are now, after
the lapse of more than seventy years, sought to be avoided Those
great and good meri foresaw that troublous times would arise, when



rulers and people would become restive under restraint, and seek by
sharp and decisgive measures to accomplish ends deemed just and prop-
er; and that the principles of constitutional liberty would be in
peril, unless established by irrepealable law. The higtory of the
world had taught them that what was done in the past might be
attempted in the future. The Constitution of the United States is

a law for rulers and people, equally in war and in peace, and covers
with the shield of its protection all classes of men, at all times,
and under all circumstances. No doctrine, involving more pernicious
congequences, was ever invented by the wit of man than that any of its
provisions can be suspended during any of the great exigencies of
government. Such a doctrine leads directly to anarchy or despotism,
but the theory of necessgity on which it is based is false; for the
government, within the Constitution, has all the powers granted to
it, which are necessary to preserve 1ts existence; as has been hap-
pily proved by the result of the great effort to throw off its just
authority.-

Have any of the rights guaranteed by the Constitution been vio-
lated in the cage of Milligan? And if so, what are they?

Every trial involves the exercise of Jjudicial power; and from
. what source did the military commission that tried him derive their
authority? Certainly no part of the judicial power of the country
wag conferred on them; because the Constitution expressly vests it
"in one supreme court and such inferior courts as the Congress may
from time to time ordain and establish", and it is not pretended
that the commission was a court ordained and established by Congress.
They cannot Jjustify on the mandate of the President; because he is
controlled by law, and has his appropriate sphere of duty, which is
to execute, not . to make, the laws; and there is "ho unwritten crim-
inal code to which resort can be had as a source of- Jurisdiction”.

But it is said that the Jurisdiction is complete under the
"laws and usages of war"

It can serve no useful purpose to inquire what those laws and
usages are, whence they originated, where found, and on whom they
operate; they can never be applied to citizens in ®tates which have
upheld the authority of the government, and where the courts are
open and their process unobstructed. This court has Judicial
knowledge that in Indiana the Federal authority was always unopposed,
and its courts always open to hear criminal accusaticns and redress
grievances; and no usage of war could sanction a military trial there
for any offense whatever of .a citizen in civil life, in nowise con-

. nected with the military service. Congress could grant no such
power; 'and to the honor of our national legislature be 1t said, it



- 157 -

has never been provoked by the state of the country even to attempt
its exercise. One of the plainest constitutional provisions was,
therefore, infringed when Milligan was tried by a court not ordained
and established by Congress, and not composed of judges appointed
during good behavior.

* * *

Another guarantee of freedom was broken when Milligan was denied
a trial by Jury. The great minds of the country have differed on
the correct interpretation to Be given to various provigions of the
Federal Constitution; and judicial declision has been often invoked
to settle their true meaning; but until recently no one ever doubted
that the right of trial by jury was fortified in the organic law
againgt the power of attack. It is now assailed; but if ideas can
be expressed in words, and the language has any meaning, this right --
one of the most valuable in a free country -~ is preserved to every
one accused of crime who is not attached to the army, or navy, or
militia in actual service. The sixth amendment affirms that "in all
criminal prosecutions the accused shall enjoy the right to a speedy
and public trial by an impartial jury", language broad enough to.em-
brace all persons and cases; but the fifth, recognizing the necessity
of an indictment, or presentment, before any one can be held to an-
‘gwer for high crimes, "excepts cases arising in the lard or naval
forces, or in the militia, when in actual service, in time of war or
public danger"; and the framers of the Constitution, doubtless,
meant to limit the right of trial by jury, in the sixth amendment,
to those persons who were subject, to indictment or presentment in
the fifth. :

* * *

It is claimed that martial law covers with its broad mantle
the proceedings of this military commission. The proposition is
this: that in a time of war the commander of an armed force (if in
his opinion the exigencies of the country demand it, and of which
he is to judge), has the power, within the lines of his military
district, to suspend all civil rights and their remedies, and sub-
Jject citizens as well as soldiers to the rule of his will; and in
the exercise of his lawful authority cannot be restrained, except
by his superior officer or the President of the United States.

. If this position is sound to the extent claimed, then when war
exists, foreign or ddmestic, and the country is subdivided into
military departments for mere convenience, the commander of one of.
them can, if he chooses, within his limits, on the plea.of necessity,

.
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with the approval of the Executive, substitute military force for
and to the exclusion of the laws, and punish all persons, as he
thinks right and proper, without fixed or certain rules.

* % ¥ The Constitution ¥ * ¥ does not say after a writ of
habeas corpus is denied a citizen, that he shall be tried otherwise
than by the course of the common law; if it had intended this re-

sult, it was easy by the use of direct words to have accomplished
it., ¥ ¥ %

It will be borne in mind that this is not a question of the
power to proclaim martial law, when War exists in a community and
the courts and civil authorities are overthrown. DNor is it a
question what rule a military commander, at the head of his army,
can impose on states in rebellion to cripple their resources and
quell the insurrecticn. The jurisdiction claimed is much more
extensive. The necessities of the service, during the late Rebel-
lion, required that the loyal states should be placed within the
llmlts of certain mllltary districts and commanders appointed in
them; and, it is urged, that this, in a military sense, constitu-
ted them the theater of military operations; and, as in this case,
Indiana had been and was again threatened with invasion by the
enemy, the occasion was furnished to establish martial law. The
conclusion does not follow from the premises. If armies were
collected in Indiana, they were to be employed in another locality,
where the laws were obstructed and the national authority disputed.
On her soil there was no hostile foot; if once invaded, that in-
vagion was at an end, and with it all pretext for martial law.
Martial law cannot arise from a threatened invasion. The necessity
must be actual and present; the invasion real, such as effectually
closes the courts and deposes the civil administration.

* * *

*¥ % ¥ Martial rule can never exist where the courts are open,
and in. the proper and unobstructed exercise of their Jurisdiction.
It is also confined to the locality of actual war. Because, dur-
ing the late Rebellion it could have been enforced in Virginia,
where the national authority was overturned, and the courts driven
out, it doces not follow that it should obtain in Indiana, where
that authority was never disputed, and Justice was always admini-
gtered. And so in the case of a foreign invasion, martial rule may
become a necessity in one state, when, in another, it would be
"mere lawless violence"
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To the third questicn, then, on which the judges below.were .
opposed in opinion, an answer in the negative must be returned.

* % *

The two remsining questicns in this .case must be answered in
the affirmative. The suspensiocn of .the privilege of the writ of
habeas corpus does not suspend the writ 1tself. The writ issues
as a matter of course; and on the return made to it the court
decides whether bkhe party applying is denied the right of pro-
ceeding any further with ivt.

* * *

If the military trial of Milligan was contrary to law, then
he was entitled, on the facts stated in his petition, to be dis-
charged from custody by the terms of the act of Congress of
March 3rd, 1863. * * * -

But it is insisted that Milligan was a prisoner of war, and,.
therefore, excluded from the privileges of the statute. It is not
easy to see how he can be treated as a prisoner of war, when he
lived in Indiana for the past twenty years, was arrested there,
and had not been, during the late troubles, a resident of any of
the states in rebellion. If in Indisna he conspired with bad men
to asggist the enemy, he is punishable for it in the courts »f
Indiana; but, when tried for the offense, he cannot plead the right
of war; for he was not engaged in legal acts of hostility against
the government, and only such persons, when captured, are prisoners
of war. If he cannot enjoy the immunities attaching to the charac-
ter of a prisoner of war, how can he be subject to their pains and
penalties?

This case, as well as the kindred cases of Bowles and Horéey,
were disposed of at the last term, and the proper orders were en-
tered of record. There is, therefore, nc additional entry required.

* LS *

/Published alsc in 18 L. Ed. 281.7

»[ﬁx p. Vallandingham, 1 Walli. 243, refusing vo review by certiorari
the proceedings of a military commission, turned on the Jurisdic-
tion of the Supreme Court te issue the writ, and not on the valldity
of the military trial;7 ,
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EX PARTE QUIRIN ET AL.

Supreme Court of the United States, 1942.
317 U.S. 1. ‘

ZThe seven petitioners, one of whom claims to be a citizen of
the United States, were trained in sabotage by the Germain Reich.
They were transported to thig country by submarine and in June of
1942, clandestinely landed on our East coast, wearing parts of |
German uniforms and carrying explosives. They immediately buried
their instruments of destruction and such military habiliments as
they had been wearing. In civilian clothing they proceeded to
nearby cities and thereafter to various points throughout the
United States.

While thus in the employ of the Geyrman government, they were
apprehended and placed on trial before a military commission ap-
.pointed by the President.7

-On July 3, 1942 the Judge Advocate General's Department of
the Army prepared and lodged with the Commission the following
charges against petitioners, supported by specifications:

1. Violation of the law of war.

2. Violation of Article 81 of the Articles of War, defining
the offenge of relieving or attempting to relieve, or corresponding
with or glving intelligence to, the enemy.

3. Violation of Article 82 defining the offense of spying

4., Conspiracy to commit the offenses alleged in charges 1,

2 and 3. :

Mr. Chief Justice STONE delivered the opinion of the court.

Petitioners' main contention is that the President is with-
out any-statutory or constitutional authority to order the peti-
tioners to be tried by military tribunal for offenses with which
they are charged; that in consequence they are entitled to be
tried in the civil courts with the safeguards, including trial by
Jury, which the Fifth and Sixth Amendments guarantee to all per-
gons charged in such courts with criminal offenses.

The Articles of War recognize the "military commission" ap-
pointed by military command as an appropriate tribunal for the
trial and punishment of offenses against the law of war not or-
dinarily tried by court-martial. ¥ ¥ ¥ Article 2 includes among
thoge persons subject to military law the personnel of our own
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military establishment. But this, as Article 12 provides, does
not exclude from that class "any other person who by the law of
war is subject to trial by military tribunals" and who under

Article 12 may be tried by. court-martial or under Article 15 by

military commission.

¥ ¥ ¥ From the very beginning of its history this Court has
recognized and applied the law of war as including that part of
the law of nations which prescribes, for the conduct of war, the
status, rights and duties of enemy nations as well as of enemy
individuals. By the Articles of War and especially Article 15,
Congregs has explicitly provided, so far as it may constitution~
ally do so, that,mllltary tribunals shall have Jurisdiction to
try offenders or offenses against the law of war in appropriate
cages. Congress, in addition to meking rules for the goverrment
of our Armed Forces, has thus exercised its authority to define
and punish offenSes against the law of nations by sanctioning,
within constitutional limitations, the Jurisdiction of military
commissions to try persons and offenses which, according to the
rules and precepts of the law of nations and more particularly
the law of war, are cognizable by such tribunals.

% * ¥ We are concerned only with the question whether it is
within the constitutional power of the national govermment to
place petitioners upon trial before a military commisgion for the
~offenses with which they are charged. We must therefore first.
inquire whether any of the acts charged is an offense against the
law of .war cognizable before a military tribunal, and if so whether
the Constitution‘prohibits the trial.

* % ¥ by the reference in the 15th Article of War to "offend-
_ers or offenses that . . . by the law of war may be triable by
such military commissions", Congress. has incorporated by refer-
ence, a8 within the Jurisdiction of military commissions, all
offenses which are defined as such by the law of war (compare
Dynes v. Hoover, 20 How. 65, 82), and which may constitutlonally
be 1ncluded within that Jurlsdlctiono

* ox ¥ Lawful'combatants are subject to capture and detention
as prisoners of war by opposing military forces. Unlawful com-
batants are likewlse subJect to capture and detention, but in
- addition they are subject to trial and punishment by military
tribunals for acts which render their belligerency unlawful. The
spy who secretly and without uniform passes the militery lines
of a belligerent in time of war, sesking to gather military in-
formation and communicate it to the enemy, or an enemy combatant



who without uniform comes secretly through the lines for the pur-
pose of waging war by destruction of life or property, are familiar
examples of belligerents who are generally deemed not to be entitled
to the status of prisconers of war, but to be offenders against the
law of war subject to trial and punishment by military tribunals.

* % % Our Govermment, by thus defining (in Art. 1, Annex to
Hague Convention No. IV, 1907) lawful belligerents entitled to be
treated as prisoners of war, has recognized that there is a class
of unlawful belligerents not entitled to that privilege, including
those who though combatants do not wear "fixed and distinctive em-
blems". " And by Article 15 of the Articles of War Congress has made
provision for thelr trial and punishment by military commission,
according to "the law of war".

By a long course of practical administrative construction by
its military authorities, our Goverrment has likewise recognized
that those who during time of war pass surreptitiously from enemy
territory into our own, discarding their uniforms upon entry, for
the commigsion of hostile acts involving destruction of life or
property, have the status of unlawful combatantes punishable as
such by military commission.

* % % Specification 1 states. that petitioners "being enemies
of the United States and acting for . . . the German Reich, a belli-
gerent enemy nation, secretly and covertly passed, in civilian dress,
contrary to the law of war, through the military and naval lines and

defenses of the United States . . . and went behind such lines, con-
trary to the law of war, in civilian dress . . . for the purpose of
comitting . . . hostile acts, and, in particular, to destroy certain

war industries, war utilities and war materials within the United
States". ’

* % % By passing our boundaries for such purposes without uni-
form or other emblem signifying their belligerent status, or by
discarding that means of identification after entry, such enemies
become unlawful belligerents subJject to trial and punishment.

Citizenship in the United States of an enemy belligerent does
not relieve him from the consequences of & belligerency which is
unlawful because in violation of the law of war. Citizens who
agssociate themselves with the military arm of the enemy govermment,
and with its ald, guidance and direction enter this country bent
on hostile sascts are enemy belligerents within the meaning of the



Hague Convention and the law of war. Cf. Gates v. Goodloe, 101 U.S.
612, 615, 617-18. It is as an enemy belligerent that petitioner
Haupt is charged with entering the United States, and unlawful bel-
ligerency is the gravamen of the offense of which he is accused.

* % % The offense was complete when with that purpose they
entered -- or, having so entered, they remained upon -- our terri-
tory in time of war without uniform or other appropriate means of
identification.

x * *

* ¥ ¥ Ag this Court has often recognized, it was not the pur-
"pose or effect of sec. 2 of Article III, read in the light of the
common law, to enlarge the then existing right to a Jury trial.

. ¥ * ¥ The Fifth and Sixth Amendments, while guaranteeing the
continuance of certain incidents of trial by Jury which Article IIT,
-sec.’ 2, had left unmentioned, did not enlarge the right to Jury trial
as it had been established by that Article. Callan v. Wilson, 127
U.S. 540, 549. Hence petty offenses triable at common law without
a Jury may be tried without a jury in the Federal courts, notwith-
standing Article III, sec. 2, and the Fifth and Sixth Amendments.

(citing cases)

- * % % Al]l these are instances of offenses committed against the
United States, for which a penalty is imposed, but they are not deemed
to be within Article III, sec. 2, or the provisions of the Fifth and
Sixth Amendments relating to "crimes and "eriminal prosecutions".

In the 1light of this long-continued and consistent interpretation we
must conclude that sec. 2 of Article ITII and the Fifth and Sixth
Amendments cannot be taken to have extended the right to demand a

Jury to trials by military commission, or to have required that of-
fenses agalinst the law. of war not triable by Jjury at common law be
tried only in the civil courts

% ¥ % The fact that "cases arising in the land or naval forces"
are excepted from the operation of the Amendments does not militate
against this conclusion.

* % ¥ the exception cannot be taken to affect those trials be-
fore military commissions which are neither within the exception
. nor within the provisions of Article ITI, sec. 2, whose guaranty the
Amendments did not enlarge. No exception 1s necessary to exclude
from the operation of these provisions cases never deemed to be
within their terms. An express exception from Article III, sec. 2,

-~
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and from the Fifth and Sixth Amendments, of trials of petty offenses
and of criminal contempts has not been found necessary in order to
preserve the traditional practice of trying those offenses without a
jury. It is no more so in order to continue the practice of trying,
before military tribunals without a Jury, offenses committed by -
enemy belligerents against the law of war.

* % % The exception from the Amendments of "cases arising in
the land or naval forces” was not aimed at trials by military tri-
bunals, without a Jury, of such offenses against the law of war.

Its obJective was quite different -- to authorize the trial by court-
martial of the members of our Armed Forces for all that class of
crimes which under the Fifth and Sixth Amendments might otherwise
have been deemed trisble in the civil courts.

* ¥ ¥ We conclude that the Fifth and Sixth Amendments did not
restrict whatever authority was conferred by the Constitution to
try offenses against the law of war by military commission, and
that petitioners, charged with such an offense not required to be
tried by Jury at common law, were lawfully placed on trial by the
Commission without & Jury. '

* . * ¥

Petitioners, and especially petitioner Haupt, stress the pro-
nouncement of this Court in the Milligan case, p. 121, that the
law of war "can never be applied to citizens in states which have
upheld the authority of the government, and where the courts are
open and their process unobstructed". Elsewhere in its opinion,
at pp. 118, 121-22, and 131, the Court was at pains to point out
that Milligan, a citizen twenty years resident ih Indiana, who had
never been a resident of any of the states in rebellion, was not
an enemy belligerent either entitled to the status of a prisoner
of war or subject to the penalties lmposed upon unlawful belliger-
ents. We conastrue the Court's statement as to the inapplicebility
of the law of war to Milligan's case as having particular refer-
ence to the facte before it. From them the Court concluded that
Milligaen, not being a part of or associated with the armed. forces
of the enemy, was a non-belligerent, not subject to the law of "’

war save a8 -- in clrcumstances found not there to be present and
not involved here ~-- martial law might be constitutionally estab-
lished. '
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¥ ¥ ¥ Since the first specification of Charge I set forth a
violation of the law of war, we have no occasion to pass on the
adequacy of the second specification of Charge I, or to construe
the 81lst and 82nd Articles of War for the purpose of ascertaining
whether the gpecifications under Charges II and III allege viola-
tions of those Articles or whether if so construed they are con-
stitutional. MecNally v. Hill, 293 U.S. 131.

There remains the contention that the President's Order of
July 2, 1942, so far as 1t lays down the procedure to be followed
on the trial before the Cormission and on the review of its find-
ings and sentence, and the procedure in fact followed by the Com-
nission, are in conflict with Articles of War 38 h3, L6, 50—

and T0.

* ¥ ¥ We need not inquire whether Congress may restrict the
power of the Commander-in-Chief to deal with enemy belligerents
For the Court is unanimous in its conclusion that the Articles in
question could not at any stage of the proceedings afford any
basis for issuing the writ.

* ¥ ¥ Accordingly, we.conclude that Charge I, on which peti-
tioners were detained for trial by the Military Commission, alleged
an offense which the President is authorized to order tried by
military commission; that his Order convening the Commission was a
lawful order and that the Commission was lawfully constituted;
that the petitioners were held. in lawful custody and did mnot show
cause for their discharge. It foliows that the orders of the Dis-
trict Court should be affirmed, and that leave to file petitions
for habeas corpus in this Court should be denled.
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FORT LEAVENWORTH RAILROAD COMPANY v. LOWE

Supreme Court of the United States, 1885.
(114 U.S. 525.) i

* * *

In error to the Supreme Court of Kansas. This action was
brought in the District Court of Leavenworth, Kansas, by the plain-
tiff to recover certain taxes paid under an alleged 1llegal assess-
ment upon property situated within the Fort Leavenworth Military
Reservation. The court rendered judgment on demurrer for the de-
fendant. This judgment having been affirmed by the Supreme Court
of the State of Kansas, the plaintiff sued out this writ of error
to the Supreme Court of the United States.

The judgment of the Supreme Court of Kansas affirmed.

/Plaintiff, a Kansas. corporation, was in 1880 and has ever
since been the owner of a railroad in the Reservation of the United
States in that state, known as the Fort Leavenworth Military Reser-
vation. In that year its physical properties and franchises upon
the Reservation were assessed and taxed by the State of Kansas.

The plaintiff paid the tax and then brought this actiom to recover
back the money thus paid on the theory that the property, being.
entirely within the Reservation, was exempt from assessment and
taxation by the State.

The land constituting the Reservation was part of the territory
acquired in 1803 by the United States by cession from France, and
until the admission of Kansas into the Union, the United States
possessed proprietary rights and political dominion and soverelgnty
over it. During this period the lands of this post were occupied
by the Army for military purposes. In 1861, however, Kansas was
admitted into the Union upon an equal footing with the original
states, with the seme political rights and sovereignty, subject
only to the Constitution. Congress failed to stipulate with Kan-
sas for the retention by the United States of the political author-
ity and jJurisdiction over the reservation. In 1875, undoubtedly
upon request, the Kansas Legislature ceded to the United States
exclusive Jurisdiction over the Fort Leavenworth.Military Reserva-
tion, saving, however, to the State "the right to serve civil or
criminal process within said Reservation * ¥ *; and saving further
to said State the right to tax railroad, bridge, and other corpor-
ations, their franchises and property, on said Reservation'.
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The'question as to the right of the plaintiff to recover back
the taxes paid depends upon the validity and effect of the last
gaving clause of the Actl7

Mr. Justice FIELD delivered the opinion of the court.

The contention of the plaintiff is that the act of cession
operated under the Constitution to vest in the United States ex-
clugive Jurisdiction over the Reservation, and that the last sav-
ing clause, being inconsistent with that result, is to be rejected.
The Constitution provides that "Congress shall have power to exer-
cise exclusive legislation in all cases whatsoever over such dis-
trict (not exceeding ten miles square) as may, by cesslon of par-
ticular States and the acceptance of Congress, become the seat of
the government of the United States, and to exercise like author-
ity over all places purchased by the consent of the Legislature
of the State in which the same shall be, for the erection of forts,
magazines, arsenals, dock-yards, and other needful buildings".

Art. 1, sec. 8.

* * *

Upon the second part of the clause in question, giving power
to "exercise like authority", that is, of exclusive legislation
"over all places purchased by the consent of the Legislature of the
State in which the same shall be, for the erection of forts, maga-
zines, arsenals, dock-yards, and other needful buildings", the
Federalist observes that the necessity of this suthority is not
less evident. . "The public money expended on such places,”" it adds,
"and the public property deposited in them, require that they
should be exempt from the authority of the particular State. Nor
would it be proper for the places on which the security of the en-
tire Union may depend to be in any degree dependent on a particular
member of it. All obJections and scruples are here also obviated by
requiring the concurrence of the States concerned in every such es-
tablishment." "The power," says Mr. Justice Store, repeating the
substance of Mr. Madison's language, "is wholly unexceptionable,
. 8lnce it can only be exercised at the will of the: State, and there-

fore it is placed beyond all reasonsble scruple.”

* - * X

But not only by direct purchase have the United States been
able to acquire lands they needed without the consent of the States,
but it has been held that they possess the right of eminent domaln .
within the States, using those terms, not as expressing the ultimate
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dominion or title to property, but as indicating the right to take
private property for public uses when needed to execute the powers
conferred by the Constitution; and that the general government is
not dependent upon the caprice of individuals or the will of State
Legislatures in the acquisition of such lands as may be required for
the full and effective exercise of its powers. ¥ ¥ ¥ The right to
acquire property in this way, by condemnation, may be exerted either
through tribunals expressly designated by Congress, or by resort to
tribunals of the State in which the property is situated, with her
consent for that purpose. Such consent will always be presumed in
the absence of express prohibition.

* * *

Besides these modes of acquisition, the United States possessed,
on the adoption of the Constitution, an immense domain lying north
and west of the Ohio River, acquired as the result of the Revolu-
tionary War from Great Britain, or by cessions from Virginia, Massa-
chusetts, and Connecticut; and, since the adoption of the Constitu-
tion, they have by cession from foreign countries, come into the
ownership of a territory still larger, lying between the Mississippi
River and the Pacific Ocean, and out of these territories several
States have been formed and admitted into the Union. The proprietor-
ship of the United States in large tracts of land within these States
has remained after their admission. There has been, therefore, no
necessgity for them to purchase or to condemn lands w1th1n thosa
States, for forts, arsenals, and other publlc buildings, unless they
had disposed of what they afterwards needed. Having the title, they
have usually regerved certain portions of their lands from sale or
other disposition, for the uses of the govermment.

* * *

These authorities are sufficient to support the proposition
which follows naturally from the language of the Constitution, that
no other legislative power than that of Congress can be exerc1sed
over lands within a State purchased by the United States with her
congsent for one of the purposes designated; and that such consent
under the Constitution operates to exclude all other legislative
authority.

But with reference to lands owned by the United States, acquired
by purchase without the consent of the State, or by cessions from
other governments, the case is different.
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* ¥ * Where, therefore, lands are acquired in any other way
by the United States within the limits of a State than by purchase
with her consent, they will hold the lands subJect to this quali-
fication; that if upon them forts, arsenals, or other public build-
ings are erected for the uses of the general government, such
buildings, with their appurtenances, as instrumentalities for the
execution of its powers, will be free from any such interference
and Jurisdiction of the State as would destroy or impair their ef-
fective use for the purposes designed. Such is the law with refer-
ence to all instrumentalities created by the generael government.
Their exemption from State control is essential to the independence
and sovereign authority' of the United States within the sphere of
their delegated powers. But, when not used as such instrumentali-
ties, the legislative power of the State over the places acquired.
will be ag full and complete as over any other places within her -

limits

As already stated, the land constituting the Fort Leavenworth
Military Reservation was not purchased, but was owned Hyvthe-Uhited
States by cession from France many years before Kansas became a
State; and whatever political sovereignty and dominion the United
States had over the place comes from the cession of the State since
her admission Into the Union. It not being a case where exclusive.
legislative authority is vested by the Constitution of the United
States, that cession could be accompanied with such conditions as
the State might see fit to annex not inconsistent with the free and
effective use of the fort as a military post.

* ¥ ¥ The Military Reservation of Fort Leavenworth was not, as
already said, acquired by purchase with the consent of Kansas. And
- her cession of Jurisdiction is not of exclusive legislative authority
over the land, except as far as that may be necessary for its use ag
a military post; and it is not contended that the saving clause in
the act of cession interferes with such’use. There is, therefore,'
no constitutional prohibition against the enforcement of that clause.
The right of the State to subject the railroad property to taxation
exists as before the cession. The 1nva11dity of the tax levied not
being asserted on any other ground than the supposed exclusive Jur-
isdiction of the United States over the reservation notwithstanding
-the saving clause, the Judgment of the court below must be

Affirmed.
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JAMES v. DRAVO CONTRACTING CO.

Supreme Court of the United States, 1937.
(302 U.S. 134.)

Mr. CHIEF JUSTICE HUGHES delivered the opinion of the Court.

This case presents the question of the constitutional validity
of a tax imposed by the State of West Virginia upon the gross re-
ceipts of ‘respondent under comtracts with the United States.

‘ Respondent, the Dravo Contracting Company, is a Pennsylvania
corporation engaged in the general contracting business, with its
principal office and plant at Pittsburgh in that State, and is
admitted to do business in the State of West Virginia. In the years
1932 and 1933, respondent entered into four contracts with the
United States for the construction of locks and dams in the Kanawha
River and locks in the Ohio River, both navigable streams. The
State Tax Commissioner assessed respondent for the years 1933 and
1934 in the sum of $135,761.5r (taxes and penalties) upon the gross
amounts received from the United States under these contracts.

Respondent brought suit in the District Court of the United
States for the Southern District of West Virginia to restrain the
collection of the tax. The case was heard by three Judges (28 U.s.C.
380) and upon findings the court entered final decree granting a
permanent injunction. 16 F. Supp. 527. The case comes here on
appeal.

- * ¥ ¥ The questions presented are (1) whether the State had
territorial Jurisdiction to impose the tax, and (2) whether the tax
was invalid as laying a burden upon the operations of the Federal
Government. ’

* ¥ ¥ Firgt. As to territorial jurisdiction.--Unless the ac-
tivities which are the subJject of the tax were carried on within
the territorial limits of West Virginia, the State had no Juris-

. diction to impose the tax. Hans Rees' Sons v. North Carolina,

283 U.s. 123, 133, 134; Shaffer v. Carter, 252 U.S. 37, 57; Surplus
Trading Co. v. Cook, 281 U.S. 647. The question has two aspects
(1) as to work alleged to have been done outside the exterior lim-
its of West Virginia and (2) as to work done within those limits
but (a) in the bed of the rivers, (b) on property acquired by the
Federal Government on the banks of the rivers, and (c) qn property
leased by respondent and used for the accommodation of his equip-
ment. ’ '
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* ¥ ¥ Tt is clear that West Virginia had no Jurisdiction to lay
a tax upon respondent with respect to this work done in Pennsylvania
As to the material and equipment there fabricated, the business and
activities of respondent in West Virginia consisted of the installa-
tion at the respective gites within that State and an apportionment
would in any event be necessary to limit the tax accordingly. Hans .
Rees' Song v. North Carolina, supra.

* * *

As to work done within the exterior limits of West Virginia,
the question 1s whether the United States has acquired exclusive
Jurisdiction over the respective sites. Wherever the United States
has such Jjurisdiction the State would have no authority to lay the
tax. Surplus Trading Co. v. Cook, supra.

* ¥ ¥ Ag to lands acquired by the United States by purchase or
condemnation for the purposes of the improvements. Lands were thus
acquired on the banks of the rivers from individugl owners and the
United States obtained title in fee simple. Respondent contends
that by virtue of Article I, Section 8, Clause 17, of the Federal
Constitution the United States acquired exclusive Jurisdiction.

Clause 17 provides that Congress shall have power "to exercise
- exclusive legislation" over "all places purchased by the consent of
the legislature of the State in which the same shall be, for the
erection of forts, magazines, arsenals, dock-yards, and othcr need-
ful buildings". "Exclusive legislation" is consistent only with
exclusive Jurisdiction. Surplus Trading Co. v. Cook, supra, Pp. 652.
As we said in that case, it is not unusual for the Uhlted States to
own within a State lands which are set apart and used for public
purposes. Such ownershlp and use without more do not withdraw the
"lands from the jurisdiction of the State. The lands "remain part

- of her territory and within the operation of her laws, save that -

the latter cannot affect the title of the United States or embarrassf
it in using the lands or interfere with its right of disposal".

Id., p. _650 Clause 17 governs those casges where the United States
acquires lands with the consent of the legislature of the State for
the purposes there described. If lands are otherwise acquired,. and.
Jurisdiction is ceded by the State to the United States, the terms
of the cession, to the extent that they may lawfully be prescribed,
that is, corisistently with the carrying out of the purpose of the-

- acquisition, determine the extent of the Federal Jurisdiction. Fort
Leavenworth R. €o. v. Lowe, 11k U.S. 526, 538, 539; Palmer v. Bar-
rett, 162 U.S. 399, 402, 403; Arlington Hotel Co., v. Fant, 278 U.S.
439, 451 United States v. Unzeuta, 281 U.S. 138, lh2 Surplus Trad-
ing Co v. Cook, supra.
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’

*/% % The legislature of West Virginia by general statute had
given its consent to the acquisitlon by the United States, -but ques-
tions are presented as to the consgtruction and effect of the consent.
‘The provision is found in sec. 3 of Chapter I, Article 1, of the
Code of West Virginia of 1931. The full text is set out in the mar-
gin. By the first paragraph the consent of the State is given "to
the acquisition by the United States, or under its authority, by
.purchase, lease, condemnation, or otherwise, of any land acquired,
or to be acquired in this State by the United States, from any in-
dividual, body politic or corporatg for sites for . . . locks,
dams, . . . or any needful buildingd or structures or proving grounds,
or works for the improvement of the navigation of any watercourse
- « » Or for any other purpose for which the same may be needed or
required by the govermment of the United States". By the second
paragraph provision is made for gifts by municipalities to the United
States of land for any of the purposes described in the first para-
graph. The third paragraph cedes to the United States "concurrent
Jurisdiction with this State in and over any land so acquired . .
for all purposes". The jurisdiction so ceded is to continue only
during the ownership of the United States and is to cease if the
United States fails for five consecutive years to use any such land
for. the purposes of the grant.

By a further provision in sec. L4 the State reserves the right
to execute process within the limits of the land acquired "and such
other Jurisdiction and authority over the same as is not inconsist-
ent with the Jurisdiction ceded to the United States by virtue of
such acquisition".

* % ¥ The third paragraph of sec. 3 carefully defines the Juris-
diction ceded by the State and there is no permissible construction
which would ignore this definite expression of intention in consider-
-ing the effect upon Jjurisdiction of the consent given by the first
paragraph.

But it is urged that if the paragraph be construed as seeking
to qualify the consent of the State, it must be treated as inopera-
tive. That 1s, that the State cannot qualify its consent, which
must be taken as carrying with it exclusive Jjurisdiction by virtue
of Clause 17. The point was suggested by Justice Story in United
States v. Cornell, Fed. Cas. No. 1k, 867; 2 Mason 60, 65; 66, but
the construction placed upen the consent in that case made decision
of the point unnecessary. There the place (Fort Adams in Newport
Harbor) had been purchased with the consent of the State, to which
was added a reservation for the service of civil and criminal proc-
ess. Justice Story held that such a reservation was not incompatible
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with a cesgsion of exclu31ve Jurisdiction to the Uhlted States, as
the reservation operated "only as a condition" and "as an agree-
ment of the new sovereign to permit its free exercise as quoad hoc
his own process". Reservations of that sort were found to be fre-
guent in grants made by the States to the United States in order
to avoid the. granted places being made a sanctuary for fugitives
from Justice. Story on the Constitution, Vol. 2, sec. 1225.
Reference is made to statements in the general discu581on in the
opinion in Fort Leavenworth R. Co. v. Lowe, supra, but these are
not decisive of the present question, The decision in that case
wasg that the State retained its jurisdiction to.tax the property
of a railroad company within the Fort Leavenworth Military Reser-
vation, as Federal Jurisdiction had not been reserved when Kansas
was admitted as a State and; when the State subsequently ceded
Jurigdiction to the United States, there was saved to the State
the right "to tax railroad, bridge, and other corporations, their
franchises and property, on said Reservation". The terms of the

- cession in this respect governed the extent of the federal juris-
diction. See Surplus Trading Co. v. Cook, supra. There are obiter
dicta in other cases but the point now raised does not appear ﬁo‘
have been definitely determined.

1

It is not questioned that the State may refuse its consent

.and retain Jurisdiction consistent with the govermmental purposes
for which the property was acquired. The right of eminent domain
inheres in the Federal Government by virtue of its sovereignty and
thus it may, regardless of the wishes either of the owners or of
the States, acquire the lands which it needs within their borders.
Kohl v. United States, 91 U.S. 367, 371, 372. In that event, as
in casges of acquisition by purchase without consent of the State,
Jurisdiction is dependent upon cession by the State and the State

- may qualify its cession by reservations not inconsistent with the
governmental uses. Story on the Constitution, Vol. 2, sec. 1227;
Kohl v. United States, supra, p. 3T4; Fort Leavenworth R. Co. v.

. Lowe, supra; Surplus Trading Co. v. Cook, supra; United States v.
Unzeuta, supra. The result to the Federal Government is the same
whether consent is refused and cession is qualified by a reserva-
tion of . concurrent Jurisdiction, or consent to the acquisition is
granted with a like qualification. As the Solicitor General has
pointed out, a transfer of legislative Jurisdiction carries with it
not only benefits but obligations, and it may be hlghly desirable,
in the interest both of the national government and of the- State,
that the latter should not be entirely ousted of its jurisdlctlon
The possible importance of reserving to the State Jurisdiction for
local purposes which involve no interference with the performance
of governmental functions is becoming more and more clear as the-
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activities of the Government expand and large areas within the States
are acquired. There appears to be no reason why the United States -
should be compelled to grant it in giving its consent to purchases.

* , o *

Clause 17 contains no express stipulation that the consent of
the State must be without reservations. We think that such a stipu-
lation should not be implied. We are unable-to reconcile such an
implication with the freedom of the State and its admitted authority
to refuse or qualify cessions of Jurisdiction when purchases have
been made without consent -or property has been acquired by condemna-
tion. In the present case the reservation by West Virginia of con-
current Jurisdiction did not operate to deprive the United States
of the enjoyment of the property for the purposes for which it was
racquired, and we are of the opinion that the reservation was appli-
cable and effective.

* * *

We hold that the West Virginia tax so far as it is laid upon
the gross receipts of respondent derived from its activities within
the borders of the State.does not interfere in any substantial way
with the performance of Federal functions and i1s a valid exaction.
The decree of the District Court is reversed and the cause is re-
manded for further proceedings in conformity with this opinion.

Reversed.
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