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12. Page 28. Does this discussion mean, as the California 

Supreme Court held and the Arizona Supreme Court denied, that the 

police may not remain completely silent about counsel if an express 

request for counsel is not made? Or does it mean that even after a 

warning which includes adequate mention of counsel, the police may 

not rely on silence as a "waiver" of the right to have counsel's 

presence and assistance, but must seek an affirmative statement that 

the suspect does not wish counsel? The former position is clearly 

correct; the latter more doubtful. 

13. Page 31. As already indicated, point 5 supra, I am not 

persuaded that a wish to remain silent necessarily requires the police 

to cease questioning. They are forbidden to attempt to overbear the 

wish, yes. And in some circwnstances, distinguishing persuasion from 

compulsion in this regard may be so hard as to justify our forbidding 

all further pursuit of the issue. But in other circumstances, for 

example, if a lawyer is present, this is not at all a necessary con­

sequence. If a lawyer were present, can we really say that "any state­

ment taken after the person invokes his privilege cannot be other than 

the product of compulsion" - wouldn't that assign to the word "compulsion" 

a meaning too broad to derive constitutional support? 



- 20 -

14. Page 32. Couldn't this discussion be appropriately woven 

into the discussion of Stewart? 

15. Page 35. The summary of holding here omits any mention 

of, and indeed appears to negate, the concept of a duty to extend Fifth 

Amendment rights continuously and effectively. Rather than "there 

must be an opportunity" and "after . . • such opportunity", shouldn't 

we say "Opportunity to exercise these rights must be continuously and 

effectively afforded to him. After such warnings have been given, the 

individual may . . . " Also, note that here, again, the draft speaks 

only of a right to remain silent, not to suspend interrogation. See 

point 5 supra. 

16. Page 46. If I'm right about the basic premise, won't the 

full paragraph on this page have to be substantially revised? It seems 

to suggest that the rules set out in this opinion are constitutionally 

compelled, and the only constitutiona solution. Under my approach 

Congress and the States would expressly be left free to devise alter­

native approaches, restrained only by the requirement, derived from 

Malloy, that any approach, to be sufficient, must effectively assure 

the unfettered exercise of will. 

Similarly, I would not reverse the cases for failure to follow the 

rules we've just announced, but rather would reverse them for failure 
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to assure, in any permissible way, the full freedom of choice 

Malloy requires. 

Sincerely, 

The Chief Justice. 
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